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PREFACE. 


The  period  at  which  the  following  Reports  commence 
is  Michaelmas  Term,  1830,  when  the  enactment  of 
11  Geo.  4.  and  1  W.  4.  c.  70.  sect.  10.  — that  "all  per- 
sons admitted  or  admissible  to  practise  as  attomies  in 
the  Courts  of  King's  Bench  and  Common  Pleas  shall 
be  admissible  in  like  manner  as  attomies  of  the  Court 
of  Exchequer" — came  into^peratidn.-  That  clause  went 
on  to  provide,  that  such  persons,  when  so  admitted, 
should  be  allowed  to  practise  as  attomies  of  the  Court 
of  Exchequer,  without  being  obliged  to  employ  a  clerk 
in  Court  in  the  capacity  of  an  attorney  of  the  Court, 
While  it  appeared  probable,  that  by  thus  throwing  open 
the  Court,  its  decisions  would  increase  in  number  and 
importance,  and  that  the  new  Rules  and  Orders  with 
the  other  arrangements  pending  at  the  time,  would  assi- 
milate its  practice  to  that  of  the  other  superior  Courts 
of  Common  Law  in  the  main  particulars,  it  was  hoped 
that  the  Profession  would  receive  with  fiivor  a  new  Se- 
ries  of  Reports,  combining  the  above  cases  with  those 
occurring  in  the  new  Court  of  Error  established  by  the 
same  statute  in  the  Exchequer  Chamber. 

a2 


IV  PREFACE. 

Th^  following  volume  comprises  Reports  in  Ibe  above 
Courts  from  Michaelmas  Term,  1830,  Co  Trinity  Term 
1831,  inclusive,  with  an  Appendix,  containing — 

'  I.  The  Rules  and  Orders  now  in  force  in  the  Court 
of  Exchequer  of  Pleas,  collected  and  arranged  under 
practical  titles ;  togethsr  wifth  those  parts  of  statutes 
11  G.  4.  and  1  W.  4.  c.  70. ;  and  1  W.  4.  c.  3.  which 
relate  to  Practice. 

■ 

II.  The  Rules  and  Orders  relating  to  Extents. 

III.  An  Analytical  Index  to  the  modem  cases  in 
the  Exchequer  of  Pleas  relating  to  the  process  of  Extent, 
and  to  Practice  in  general,  from  Easter  Term,  1792, 

'  to  Trinity  Term,  1831,  collected  from  the  Reports  of 
Anstruther,  Forrest,  Wightwick,  Price,  M'Cleland, 
Younge,  Jervis,  Crompton  and  Tyrwhitt. 

IV.  The  Statutes  57  Geo.  3.  relating  to  Extents  in  Aid ; 
3  Geo.  4.  Ck  46.  and  4  Geo.  4.  c«  37.  as  to  Estreating 
Fines  and  Forfeited  Recognizances ;  and  7  &  8  Geo.  4. 
c.  71.  s.  6.  relating  to  Distringas. 

The  compiler's  best  thanks  are  offered  to  the  Noble 
and  Learned  Judges  of  the  Court  of  Exchequer,  and 
to  many  other  members  of  the  profession,  for  their 
courtesy  and  substantial  assistance  in  this  undertaking* 
However  unequal  these  Reports  may  be  to  the  standard 
to  which  the  compiler  would  wish  them  to  attain,  they 
have  cost  him  considerable  labor  and  anxiety. 

R.  P.  TYRWHITT. 
Temple,  January,  1832. 
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Sir  William  Alexander,  Knt.  L.C.B. 
The  Right  Hon.  John  Singleton  Copley, 
Lord  Ltndhurst,  Lord  Chief  Baron. 

Sii*  John  Baylet,  Knt. 
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Sir  William  Garrow,  Knt. 
Sir  John  Vaughan,  Knt. 
Sir  William  Bolland,  Knt. 


\  » 


From  Michaelmas  Term,  1830,   1  W.  IV.  to  the 
End  of  Trinity  Vacation,  1831, 1  W.IV. 


In  thecourBeof  Trinity  Vacation,  1830,  William  Home 
and  John  Willian^,  Esqrs*  King's  Counsel, 'were  appointed 
Attorney  and  Sblicitor  General  to  the  Queen. 

jOiitHc  Hlh  of  Nbirember,  1830,  iffr.  Justice  Bay k if 
rettghedi  his' office  of  ^one  of  the  Justices  of  the  Court  of 
King's  Be^cfo,  which  be  liad'fill^  siiice  the  9th  of  May, 
1808.'  Tlie  teamed  Judge  cfntMs  o'ccasiofi  received  the 
tefttsmony  of  the  respect  and  regard  of  the  Bar)  con- 
veyed"tO'>him  in  a  foreible  address  by  Mr.  Brhugkam, 
On  the  12tb  of  November  he  was  appointed  a  Baron  6f 
the  Court  k>f  Exchequer,  and  took  his  seat  accordingly. 

'^Oft  the  12th  of  November,  1830,  WaUdm  Elias  Taun- 
ton, Esq.  of  Lincoln's  Inn,  King's  Counsel,   Edward 
HaH  AldetBon,  rt*  the  Innet*  Temple,  Esq.  and  John  Pat- 
tMm'y  of  the  Middle  Temple',  Esq.  were  raised  to  the 
degree' of  the'Coif^  and  gave  ririg*  with  tbe  motto  "  Nee 
iemefe  neetimide.**     WitHam  Etids  TWn^oyi,  Esq.  and 
John  Patteson,  Esq.  then  took  their  seats  iti  the^  King's 
Beneh,  a^  Judges  of  ttiiat  Ooui^t,  and  Edward  Hall  Al- 
derwti,  Esq.  took'  fai&^eat  in  the  Common  Pleas,  as'  a 
Judge  of  •  that  €ourt.   'THejy  were  afterwards  knighted. 
Barly>  in  Michaelmas  Term,  1830,  Loi-d  Lyndhurst 
resigned  the  Great  Seal,  which  he  had  held  since  the 
first  <layMof'Esl8ter  Term,  1^37.'    fle'wiis  succeeded  in 
the  offite)  «f '  Lend  High  Chancellor  ))y  Henry  Bror^gAam, 
Esq.  Ml  P:  for  Ybrkshire,  one  of  his  Majesty's  Coun- 
sel, who  waft  raised  to  the  Peerage  by  the  title  of  Baron 
Bf^^iam  and  VaUx,  of  Brougham  in   the  county  of 
We$imoHand,  and  took  his 'seat  in  the  Court  of  Chan- 
cery on  tbe  26th  of  November,  1 830. 


MEMORANDA.  Vll. 

Daring  Micbaelinas  <T^itt^ '  )820',i  Sir  James  Scarktt, 
Knt.  King's  Counsel,  and  Sir  Edward  Burtenshatv  Sug".^ 
den^  Knt.  King's  Counsel,  resigned  their  respective 
o£Bce8  of  his  Majesty's  Attoruey  and  Solicitor  Geueml. 
Sir  James  Scarlett  was  succeeded  as  Attorney  General 
by  Thomas  Denman,  Esq.  of  Lincoln's  Inn»  King's 
Counsel  and  Common  Serjeant  of  the  City  of  London, 
who  was  afterwards  knighted;  Sir  £•  B.  Sugdta  wacir 
succeeded  in  the  office  of  Solicitor  General  by  Wiltiam 
f/ome,  Esq.  King's  Counsel  and  Attorney  General  to> 
her  Majesty,  who  was  also  afterwards  knighted. 

John  Williams,  Esq.  was  appointed  her  Majesty's  At^ 
tomey  General,  on  the  promotion  of  Sir  William  HonHy 
and  C.  PepifSf  Esq.  King's  Counsel,  succeeded  to  the 
vacant  office  of  her  Majesty's  Solicitor  General. 

In  Michaelmas  Term,  1830,  George  Heath,  Esq*  Wai 
called  to  the  degree  of  the  Coif,  and  gave  rings  with 
the  motto  *'  Metuit  qui  sperat.'* 

In  the  Vacation  after  Michaelmas  Term,  1830,  Ro* 
beri  Spankie,  Esq.  Serjt.  at  Law,  received  a  patent  of 
precedence  to  rank  after  Frederick  Pollock,  Esq.  King's 
Counsel;  and  D.  F.  Jones,  Esq.  Serjt.  at  Law,  also  re- 
ceived a  patent  to  rank  after  the  Hon.  C.  E,  Law,  K.  C. 

During  the  same  period,  Thomas  Coltman,  Esq.  was 
appointed  one  of  his  Majesty's  Counsel;  and  the  Hon* 
C.  £.  Law,  K.  C.  was  elected  Common-Serjeant  of  the 
City  of  London,  vacant  by  the  prpmotion  of  Sir  Thomas 
Denman. 

On  the  18th  of  January,  1831,  the  Right  Hon/ JoAr, 
Baron  Lyndhurst,  of  Lyndfiursi,  in  the  county  of  Souih^ 
amptonf  took  the  oaths  and  his  seat  as  Lord  Chief  Baron 
vice  the  Rt.  Hon.  Sir  Wiltiam  Ak^pander,  resigned. 

In  Easter  Term,  1831,  WUHam  Walton,  Esq.  wasap-* 
pointed  ope  of  his  Majesty's  Counsel.  During  Trinity 
Term,  1831,  W.  F.  Botekr  wd  J.A.F.  Simpkinson  re- 
ceived the  same  honour;  as  did  H.  W.  Tancred,  F.  L. 
HoU,  Philip  Williams  and  Charles  Butler,  Esquires,  in 
the  early  part  of  Trinity  Vacation. 
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REPORTS  OF  CASES, 


ARGUED    AKD    DETERMI17ED   IK   THE 


COURTS  OF  EXCHEQUER, 


AKD 


EXCHEQUER    CHAMBER, 


IN 


In  the  FIRST  Year  of  the  Reign  of  William  IV. 


IN  THE  EXCHEQUER  OF  PLEAS. 


1830. 
Cunningham  v.  Rees.  Nav.eih. 

7LTANNING  moved  to  discharge  a  peremptory  under-  Where  a 
taking  to  try  this  cause  at  the  last  summer  assizes^  knew  the  in-^ 

upon  an  affidavit,  stating  the  following  circumstances:  solvency  of  a 

A        z  J  J     7         1      •         •         J  •     .   defendant, 

— A  subpcma  ad  respondendum  having  issued  against  declared  on 

the  defendant,  he  failed  to  appear,  and  an  attachment  heing  ruled 

.     .  to  do  so,  m 

issued  accordingly.    The  plaintiff  then  discovered  that,  order  to  avoid 

since  the  action  brought,  defendant  had  become  insol-  J^^^f^Jj  ^J 

vent,  but  declared  on  being  ruled  to  do  so.    The  de-  afterwards 

fendant  afterwards  obtained  a  rule  for  judgment  as  in  ruSefol^d^- 

case  of  a  nonsuit,  which  was  discharcred  on  ffiving  a  ">«"*  ^  ^ 

1.1..  1  T  ^     ^^      case  of  non- 

peremptory  undertaking  to  try  as  abova  in  support  of  the  goit  on  a  pe- 

motion  Manning  stated,  that  plaintiff  had  declared  in  order  ^®"l^J?.'^  'JT' 

try,  the  Court  refused  to  discharge  that  peremptory  undertaking. 

B 


2  CASES  IN  MICHAELMAS  TERM, 

1830.       to  avoid  paying  costs  on  a  judgment  of  non-pros^  which 
rn^rtr^T.^   he  would  otherwise  have  incurred,  and  that  the  Court 

CDNNINGHAM  ' 

»•  had  only  ordered  the  peremptory  undertaking,  because 

no  sufficiently  full  affidavit  of  the  time  when  the  plain- 
tiff knew  of  defendant's  insolvency  was  produced  by 
the  plaintiff  on  the  hearing  of  that  rule ;  that  motion 
would  have  been  too  late  if  postponed  till  after  defend- 
ant had  moved  for  judgment  as  in  case  of  nonsuit  for 
not  proceeding  to  trial  on  the  peremptory  undertaking; 
that  rule  being  absolute  in  the  first  instance,  though  it 
might  be  set  aside  on  motion  and  payment  of  costs,  if 
good  cause  could  be  shewn,  (a) 

Per  Curiam.  The  plaintiff  declares  and  goes  on  with 
the  cause  as  far  as  a  peremptory  undertaking,  to  try 
with  a  full  knowledge  of  the  defendant's  insolvency.  A 
stet  processus  would  have  been  the  reasonable  course, 
though  it  cannot  be  imposed  on  the  parties. 

Rule  refused,  {b) 


(a)  HutehuuoH  ▼.  Hutchinson,  0  Price,  380.    So  in  K.  B.  Sajrer't  R.  74. 
Barnes,  816. 

(6)  The  insolTenoj  of  defendant  after  action  brought,  osaallj  entitles  the 
plaintiff  to  enter  a  tlti  proeesMua,  or  to  discbarge  the  defendant's  role  for 
jadgment  as  in  a  case  of  a  nonsuit,  BaiUy  ▼.  Wilkinson,  2  Dong.  671  ;  bat 
the  practice  of  tbe  Exobeqoer  formerlj  was,  not  to  discharge  soeh  a  role 
on  a  peremptor/  undertaking  to  trj,  except  on  pajrment  bj  plaintiff  of  tbe 
costs  of  the  application.  Hunt  ▼.  Boonu,  Forrest,  S.  ElHson  v.  CoofA, 
2  Price,  16.  Fisher  y.  Hodgkinson,  2  id.  00.  6  Price,  202.  7  Price,  SSI. 
8  Price,  04  ;  till,  in  Broim  ? .  Tanner,  M'CIel.  R.  503.  Mich.  1824,  no 
merits  being  sworn  to  bj  the  defendant,  uid  good  eaose  being  shown  for 
not  going  to  trial,  the  praotioe  was  made  conformable  to  that  of  tbe  other 
courts  ;  these  costs  being  held  costs  in  the  cause  to  which  defendant  would 
be  entitled  if  he  succeeded  at  the  trial,  whereas  plaintiff,  if  socoessfa), 
would  not  be  entitled  to  his  costs  of  opposing  the  rule.    Tidd,  0th  Bd.  770. 


IN  THE  First  Year  of  WILLIAM  IV. 

1830. 


The  Attorney-General  v.  Hawkes.  Nov.sth, 


nPHIS  was  an  information  against  the  defendant  on  An  informa- 

6  Geo.  4.  c-  108.  s.  36.  (a)  to  recover  a  penalty  of  ^^"^J^® 

500/.  for  offering  a  bribe  to  an  officer  of  customs^  and  to  (general  on 

recover  another  penalty  under  s.  45.  of  the  same  statute,  ^  ^^'  ^'35^ 

for  being  concerned  in  unshipping  certain  goods,  the  stated  a  bribe 

duties  for  which  had  not  been  paid  or  secured.  offered  by  de- 

The  first  count,  for  offering:  a  bribe  to  an  officer  of  ti??^*°*  *£, 

°  Thomas  D.  a 

customs  stated   his    name  as  Thomas  Dabbs.      The  custom-house 

second,  third,  and  fourth  counts  varied  the  statement  ^^^^^'^^ 

'  name  was 

of  the  offence.  The  fifth  count  described  the  goods  proved  to  be 
unshipped  without  paying  duty,  as  bugles,  and  also  as  ^.^/^Sf*  Held 
glass,  and  the  sixth  for  the  same  offence  described  them  no  variance, 

.   .        -    ,  -  asitconldnot 

as  a  certain  weight  of  glass  only.  liave  been 

At  the  trial  at  the  Exchequer  sittings,  before  the  Chief  pleaded  in 

^  °  '  abatement. 

Baron,  the   verdict  was   for  the  crown,  for  a  penalty      An  aver- 

of  500/.  on  the  first  count,  and  for  two  penalties  of  100/.  ^"^,^^ 

each  on  the  fifth  and  sixth  counts  of  the  information,  been  landed 

.,..j.  ^.,  n  ^.         -J  .  without  due 

A  rule  nisi  for  a  new  tnal,  or  for  entering  judgment  on  ^^^^  ^^^g 

held  to  be 
supported,  by  proof  that  these  articles  though  they  might  also  be  called  beads, 
were  always  called  bugles  at  the  custom-house,  were  eutered  and  exported  as 
such,  paid  a  higher  import  duty  than  beads,  and  were  spoken  of  by  defendant 
Skabugies. 

Where,  under  6  Geo.  4.  c.  107.  s.  16,  17.  entry  and  landing  were  procured  for 
a  case  of  toys  by  bill  of  sight  without  perfect  entry,  and  bugles  were  also  landed 
in  the  same  case,  they  were  held  liable  to  seizure,  as  landed  without  entry. 

(a)  Eoacting  "  that  everj  periou  who  shftll  gi?e,  or  offer  or  promise 
Co  give,  an  J  bribe,  recompeBoe  or  reward,  or  make  aojr  oollauTe  agree - 
meat  with  any  snob  olBoer  aa  aforesaid  (a.  g,  of  oaatoms,  &c.)  to  iodaoe 
him  ia  aay  way  to  negleet  his  daty,  or  to  do,  cooeeal,  or  oouDtve  at 
aaj  aet  whereby  any  of  the  proviaions  of  anj  act  of  parliameot  may 
bo  eraded,  ahall,  whether  the  offer  be  accepted  or  performed  or  not,  for- 
the  som  of  5001." 

B   2 
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the  fifth  count  only  having  been  granted,  and  argued 
in  the  last  term  on  objections  urged  at  the  trial, 

Alexander^  L.  C.  B.  now  delivered  the  judgment 
of  the  Court. — ^The  first  count  of  the  information  stated, 
that  a  certain  officer  of  customs,  named  Thomas 
Dabbs,  upon  examination  by  him  as  such  ofiicer  of  a 
certain  case  containing  goods,  wares,  and  merchandize, 
which  had  been  then  and  there  imported  from  parts 
beyond  the  seas,  to  wit,  Hamburgh,  and  which  l\ad 
been  entered  in  the  name  of  IL  and  Co.  as  containing 
toys,  he  the  said  Thomas  Dabbs,  so  being  such  officer 
as  aforesaid,  then  and  there  discovered  and  found  cer- 
tain goods,  other  than  toys,  to  wit,  one  hundred  pounds 
weight  of  bugles  in  the  said  case,  which  last  mentioned 
goods  had  been  then  and  there  landed  without  due  entry 
thereof,  contrary  to  the  form  and  effect  of  a  certain  act, 
entitled  &c.  (6  Geo.  4.  c.  108.)  whereby  and  by  force  of 
the  statutes  in  that  case  made  and  provided,  the  said 
goods  then  and  there  became  and  were  forfeited,  and 
liable  to  be  seized  by  any  officer  or  officers  of  customs, 
yet  the  said  defendant,  well  knowing  the  premises,  &c. 
did  ofifer  to  give  to  him  the  said  Thomas  Dabbs,  so 
being  such  officer  as  aforesaid,  and  by  whom  the  said 
goods  other  than  toys  had  been  discovered  as  aforesaid, 
a  certain  bribe,  recompense,  and  reward,  to  wit,  the 
sum  of  10/.  if  the  said  Thomas  Dabbs,  so  being  such 
officer  as  aforesaid,  would  take  no  notice  of  the  said 
bugles,  but  pass  the  same,  contrary  to  the  statutes,  &c* 

The  officer  Dabbs  was  called  at  the  trial  as  a  witness, 
and  as  it  appeared  on  his  cross-examination  that  his 
name  was  Thomas  Tykrel  Dabbs,  it  was  objected  for 
defendant,  that  that  was  a  variance  from  the  name 
Thomas  Dabbs  laid  in  the  information.  It  was  an- 
swered, that  if  a  bribe  was  offered  to  him  at  all,  it  was 
immaterial  whether  it  was  laid  as  offered  to  Thomas 
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Dabbsj  or  Thomas  Tyrrel  Dabhs,  and  that  Thomas 
Dabbs  was  the  name  by  which  he  was  generally  known. 
His  evidence  on  cross-examination  was,  **  I  generally  go 
by  the  name  of  Thoma$  Dabbs;  I  sign  my  name 
Thomas  Dabbs,  without  Tyrrel."  Thus  the  rule  that 
it  is  a  fatal  variance  where  a  third  party  named  in  the 
pleadings  is  not  known  by  the  name  therein  stated,  (a) 
does  not  apply. 

Sulls's  case  (b)  shews,  that  all  the  law  requires  on 
this  subject  even  in  indictments,  is  certainty  to  a  com- 
mon intent.  There  the  owner  of  property  stolen  was 
laid  as  Victory  Baroness  Turkheim ;  her  name  without 
her  title  was  proved  to  be  Selitia  Vicioire,  and  it  was 
held,  that  as  the  prosecutrix  had  always  acted  in,  and 
been  known  by  the  appellation.  Baroness  Turkheim,  and 
could  not  possibly  be  mistaken  for  any  other  person, 
the  name  laid  in  the  indictment  must  be  taken  to  be 
her  name.  Again,  by  aid  of  an  averment  of  the  identity 
of  Thomas  Dabbs,  and  Thomas  Tyrrel  Dabbs,  (c)  the 
defendant  might  plead  an  acquittal  on  this  information, 
by  way  of  auier  fois  acquit  to  another  information  for 
o£Pering  a  bribe  to  Thomas  Tyrrel  Dabbs  on  this  oc- 
.casion.  It  was  not  my  duty  to  leave  it  to  the  jury,  as 
a  separate  issue,  whether  the  officer  was  called  Thomas, 
or  Thomas  Tyrrel  Dabbs,  for  no  circumstances  existed 
to  require  the  jury's  decision  on  a  question,  which  at 
the  trial  was  considered  and  treated  as  purely  a  question 
of  law.  As  well  in  Sulls's  case  might  it  have  been  put 
to  the  jury,  whether  Baroness  Turkheim  was  that  lady's 
surname  or  not.    As  well  in  local  or  penal  actions,  where 

(a)  Harvty  t.  Stokes,  Willcs,  5.  8.  Hutckinsw  v.  Piper,  4  Taunt.  S14. 
Aeerro  r,  Petroni,  1  Stark.  R.  100.     Bowdilch  ▼.  Mawky,  1  Camp.  194. 

(h)  Leaoh,  C.  C.  S6l. 

(c)  FurmoH  y.Jacobe,  1  Stark.  R.  47.  Semh,  it  ahoald  be  alto  aTerred 
tliat  he  wat  known  bj  both  the  names  stated  in  the  two  ioformationa, 
■•  as  to  maiatain  the  sufficiency  of  the  first.  2  Hale,  244,  S.  Hawk,  b.  2. 
c.  35.  B.  3. 
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a  particular  parish  being  laid,  the  proof  becomes  ma* 
teriar,  (a)  might  it  be  put  to  the  jury  to  say,  whether 
the  popular  name  of  a  parish  was  that  of  consecration, 
when,  in  the  case  of  a  penal  action^  those  names  being 
proved  to  be  different,  it  has  been  held  sufficient  to 
allege  the  popular  name.  See  Dr.  Leigh*^  case  cited  in 
Kirtland  v.  Ponmett,  (6)  and  WilUarns  v.  Burgess*  (c) 
The  law  has  never  considered  it  material  to  be  put  to 
the  jury  as  a  distinct  issue,  and  it  has  been  ever  consi- 
dered sufficient  that  it  is  not  withdrawn  from  their  con- 
sideration. 

Another  objection  to  the  first  count  was  that,  though 
it  stated  that  in  opening  a  case  of  toys,  the  officer  found 
certain  goods  other  than  toys,  viz.  bugles^  which  had 
been  landed  without  due  entry,  to  pass  which  unnoticed 
a  bribe  was  offered,  the  articles  in  question  were  not 
bugles  but  beads.  Whether  they  were  bugles  or  beads, 
some  import  duty  was  payable  on  both,  and  they  were 
at  all  events  liable  to  seizure,  being  entered  as  toys. 
They  are  called  bugles  at  the  custom-house,  though,  be- 
ing in  a  globular  form,  they  may  also  be  called  beads ; 
they  are  entered  and  exported  as  bugles;  they  are  called 
by  that  name  only  by  all  parties  concerned,  and  pay  a 
higher  duty  than  beads.  This  objection  has  a  strong 
analogy  to  the  last,  and  my  opinion  is  adverse  to  it.  If 
the  information  had  called  these  articles  beadsy  the  de- 
fendant would  have  urged,  that  he  had  been  mis- 
led as  to  his  defence,  and  that  he  must  have  entered, 
shipped,  and  exported  them  as  bugles.  The  passages 
from  Shakespear,  cited  as  examples  in  Johnson's  Dic- 
tionary, verb.  Bugle,  shew,  that  because  an  article  is  a 


(a)  So  in  actioos  for  ose  and  ocoopatioD,   which   are  not 
local,  Qoloia  a  parish  ia  laid,  when  it  must  be  pro?ed.     Gmati, 
3  Camph.235. 

(6)  1  Taunt.  570. 

(c)  STaunt.  t27. 


rilj 
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bead,  it  is  not  excluded  from  being  a  bugle  (a)*,  Though  1 830. 
it  is  not  necessary  to  the  decision,  I  will  add,  that  the  attorhey. 
defendant  adopted  the  term  bugles  in  saying  '*  Here  are  gbmkral 
some  bugles:  I'll  give  you  10^  if  you'll  not  notice  Hawkes, 
them."  In  the  fifth  count,  the  defendant  is  stated  to 
have  been  assisting  and  otherwise  concerned  in  unship- 
ping certain  other  goods,  then  and  there  liable  to  pay* 
ment  of  certain  duties,  the  duties  for  which  had  not 
been  paid  or  secured,  that  is  to  say,  divers,  to  wit  200  lbs- 
weight  of  oMer  bugies,  2ind  divers,  to  wit,  100  lbs.  weight 
of  glass.  In  the  sixth  the  goods  unshipped  are  called 
glass.  The  alternative  of  the  defendant's  rule  is,  that 
judgment  may  be  entered  on  the  fifth  count  only  for  a 
penalty  of  100/.,  under  6  Geo.  4.  c.  108.  s.  45.  The  de- 
fence now  set  up,  is  that  these  goods  were  not  imported 
under  that  provision,  but  according  to  6  Geo.  4.  c.  107. 
8. 23.  That  act  first  provides  by  s.  2,  that  no  goods  shall 
be  unladen  from  any  ship  arriving  from  parts  beyond 
sea,  or  bulk  broken,  before  due  report  of  such  ship,  due 
entry  made  of  the  goods,  and  warrant  granted  in  manner 
therein  directed.  By  s.  16,  importers  are  to  make  perfect 
entry  inwards,  or  entry  by  bill  of  sight,  which  perfect 
bill  of  entry  after  certain  particulars  are  complied,  with 
becomes  by  s.  17,  the  warrant  for  landing  or  delivering 
the  goods.  In  this  instance  the  importer  followed  the 
course  pointed  out  by  s.  23,  viz.  making  oath  that  for 
want  of  full  information  he  could  not  make  a  perfect 
entry,  and  obtained  an  entry  by  bill  of  sight,  and  there- 
upon a  warrant  for  landing  toys.  That  bill  of  sight  was 
no  protection  to  the  bugles,  or  to  the  defendant  for 

(a)  "  Bugte  bracelet,  necklace  amber, 

Perfome  for  a  ladj'a  chamber.*'— TTtn/fr'*  Tak,  A.  4.  So. 3. 

•*  Tit  not  yoor  iokj  brows,  jonr  black  lilk  bair, 
Yoor  hugle  eje-balla  nor  jroar  cheek  of  cream, 
That  can  eatame  mj  apirits  to  joar  worabip." 

Atfou  LUcBli^—A.  3.  So.  6. 
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landing  them  without  entry.    The  whole  was  a  fraudu- 
lent transaction. 

Garrow  Baron  concurred. 

Vaxjghan  Baron.  I  agree  in  the  general  result  of 
the  jtfdgment  delivered  by  the  Loitl  Chief  Baron.  As 
to  the  firB^  alleged  variance^  that  the  name  of  the  oftcer 
as  stated  in  the  information  was  mistaken,  if  the  ques- 
tion bad  stood  on  cross-examination^  my  name  is  Thomas 
Tyrrel  Dabbs,  the  objection  would  have  prevailed ;  but 
on  further  examination  he  is  as  well  known  by  one  de- 
signatio  persona  as  the  other.  The  mistake  is  not  in  the 
name  of  the  defendant,  but  of  a  third  person,  the  wit- 
ness, so  that  no  plea  in  abatement  could  be  pleaded. 
It  arose  in  a  collateral  matter,  and  was  the  effect  of  an 
admission  of  the  defendant's  counsel,  who  contended  he 
must  be  known  as  Thomas  Dabbs  only. 

The  second  point  is  that  the  articles  imported  were 
beads,  not  bugles.  This  was  another  substantive  allega- 
tion of  fact  to  be  found  by  the  jury,  and  the  evidence  on 
it  not  having  been  withdrawn  by  the  Lord  Chief  Baron, 
but  having  been  left  to  co-operate  in  their  decision,  mus.t 
be  taken  to  be  found  by  them.  It  is  true  that  the  goods 
must  be  proved  to  be  what  they  are  described  to  be,  and 
the  averment,  if  material,  will  not  be  aided  by  being 
laid  under  a  videlicet ;  Grimwood  v.  Barritt  (a).  Pope  v. 
Foster,  {b)  Had  this  been  an  information  for  duties  on 
bugles,  and  the  defendant  had  insisted  they  were  beads, 
the  duties  on  which  he  had  offered,  the  question  would 
have  been,  whether  they  were  beads  or  not  ?  That  point 
is  not  necessary  to  the  judgment  for  the  crown  in  this 
case.    The  defendant  here  admitted  them  to  be  bugles. 

BoLLAND  B.  concurred. 

Rule  discharged. 

(a)  6  T.  R.  460. 

(6)  4  T.  R.  600.    See  0  East,  157.    3  B.  &  C.  S.   4  B.  &  C.  403. 
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IN  THE  EXCHEQUER  CHAMBER. 


Alexander  v.  Angle. 
(In  Error  from  the  King*s  Bench  .J 


Before  Tindal,  L.  C.   J.  —  Gaseleb,  Bosanquet,     Nov.  i3ih. 
and   Alderson,  Justices.  —  Garrow,    Vaughan, 
and  Bolland^  Barons. 


nPHIS  was  an  action  for  verbal  slander;  no  justifica-  Case  for  ac- 
tion was  pleaded,  and  the  plaintiff  had  a  verdict  ^naation.The 
for  entire  damages   on   the   whole  declaration.     The  stated  as  iu- 
first  count,  after  the  usual  inducement  of  the  plaintiff's  that^plaMff 
good  reputation  among  his  neighbours,  and  a  denial  of  ^as  a  livery- 
the  offences  and  misconduct  thereinafter  mentioned  to  and  by  that  ' 

have  been  imputed  to  him  by  the  defendant,  stated  "  That  ^^^  *"^  ^**" 
.  ^,  .  siness  acquir- 

the  plaintiff,  for  a  long  time  before,  and  at  the  time  of  ed profit.  The 
the  committing   of  the  several  grievances  thereinafter  ^**J  Tih\ 
mentioned,  had  been,  and  was,  and  still  is,  a  keeper  of  defendant 
livery-stables,  and  during  all  the  time  aforesaid  kept  the  ^ordsoHind 
said  livery-stables,  and  carried  on  the  trade  and  busi-  concerning 
ness  of  a  livery-stable  keeper,"  whereby  the  said  plain-  and  of  and  * 

tiff  acquired  profit  and  emolument,  to  the  comfortable  concerning 
■*  ,  ,  .  him  in  his 

support  of  himself  and  his  family.     The  last  count  was  said  trade — 

as  follows:  And  whereas  also  before   committing:  the  "You(mean- 

^  mg  the  said 

grievances  hereinafter  next  mentioned,  J.  Peer  had  be-  plaintiff)  are 

a  regular 
prorer  under  bankruptcies/'  (meaning  that  the  said  plaintiff  was  accustomed 
to  prove  fictitious  debts  under  commissions  of  bankrupt.) — ^Verdict  for  plaintiff 
on  all*  the  counts.  Held,  on  error  brought,  Ist,  That  the  words  did  not  impute 
a  charge  against  the  plaintiff  in  the  way  of  his  trade  and  business ;  and,  2dly, 
That  £e  innuendo  imputing  a  crime  punishable  by  law,  was  badly  pleaded  as 
enlarging  the  natural  meaning  of  the  words  used,  without  resting  on  any  intro- 
ductory averment  of  a  colloquium  respecting  the  proof  of  fictitious  debts;  and 
a  venire  de  novo  was  awarded. 
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1830.        come  a  bankrupt,  and  the  said  plaintiff  was  about  to 
Alexander     W^^^  *  ^^bt  justly  due  to  him  by  the  said  J.  Peer, 

^  V*  under    a   commission    of   bankrupt    theretofore    duly 

Angle.  .  '    ,  '' 

awarded  and  issued  against  the  said  J.  Peer,  yet  the 
said  defendant,  well  knowing  the  premises,  and  further 
contriving,  &c.  in  a  certain  other  discourse,  which  he 
the  said  defendant  then  and  there  had  with  the  said 
plaintiff,  of  and  concerning  the  said  plaintiff,  and  of  and 
concerning  the  ipatters  in  the  introductory  part  of  this 
count  mentioned,  and  of  and  concerning  him  in  his 
trade  aforesaid,  then  and  there,  in  the  presence  of  divers 
other  good  and  worthy  subjects  of  this  realm,  falsely  and 
maliciously  spoke  and  published  of  and  concerning  the 
said  plaintiff,  and  of  and  concerning  the  said  matters 
last  mentioned,  these  other  false,  scandalous,  malicious, 
and  defamatory  words  following,  that  is  to  say.  You 
(meaning  the  said  plaintiff)  ai*e  a  regular  prover  under 
bankruptcies,  (meaning  that  the  said  plaintiff  was  ac- 
customed to  prove  fictitious  debts  under  commissions  of 
bankrupt);  you  (meaning  the  plaintiff)  are  a  regular 
bankrupt  maker,  if  it  was  not  for  som^  of  your  (mean- 
ing the  plaintiff's)  neighbours,  your  (meaning  the  said 
plaintiff's)  shop  would  look  queer;  it  is  all  true, and  you 
(meaning  the  said  plaintiff)  may  bring  as  many  actions 
against  me  (meaning  the  said  defendant)  as  you  like. 
By  means  of  which  said  grievances,  the  plaintiff  has 
been  injured  in  his  name,  fame,  and  credit,  and  in  his 
trade  and  business,  &c. 

Piatt,  for  the  plaintiff  in  error,  was  to  contend  that 

two  other  counts  of  the  declaration,  as  well  as  the  last, 

respectively  contained  words  not  actionable,  and  that 

the  second  inuendo  in  the  last  count  was  too  large ;  but 

.  was  stopped  by  the  court,  who  called  on 


Anglf. 
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Kelly  for  the  defendant  in  error,  to  support  the  last  1830. 
count  The  words  laid  do  not  directly  allege  the  plain-  j^j^^xaiidbr 
tiff  below  to  be  guilty  of  any  specific  punishable  offence. 
Yet  according  to  the  common  understanding  of  the 
language  in  which  they  are  couched  by  the  persons  pre- 
sent when  they  were  uttered ,  they  impute  a  serious 
offence,  viz.  as  stated  in  the  inuendo,  that  plaintiff  below 
was  in  the  habit  of  proving  fictitious  debts  under  com- 
missions of  bankruptcy.  To  support  an  action  for 
slander,  it  is  not  necessary  that  a  distinct  offence  punish- 
able by  law  should  be  alleged.  It  is  sufficient  that  such 
a  charge  may  be  inferred ;  and  supposing  the  words  used 
"you  are  a  regular  prover  under  bankruptcies/'  are 
capable  of  such  a  construction,  the  jury  are  competent 
to  decide  on  their  popular  sense.  If  those  words  are 
not  in  themselves  actionable,  still,  as  it  is  well  known 
that  a  class  of  persons  exist  who  make  a  practice  of 
claiming  fictitious  debts  before  commissioners  of  bank- 
rupt, in  order  unduly  to  control  the  choice  of  assignees, 
these  words  may  be  found  by  the  jury  to  have  been 
used  in  a  sense  including  that  charge,  though  the  words 
admit  another  construction  than  that  stated  in  the 
declaration.  It  is  sufficient  if  a  body  of  hearers 
understand  that  they  did  import  a  charge  of  a  punish- 
able offence,  as  a  jury  having  regard  to  such  hearer's 
situation  in  life  have  in  this  instance  found  that  they 
did.  In  the  notes  to  Craft  v.  Boite  (a),  Serjt.  Williams 
states  it  as  an  established  rule,  that  slanderous  words 
must  be  understood  by  the  Court  in  the  same  sense  as 
the  rest  of  mankind  would  ordinarily  understand  them, 
and  cites  Woobioth  v.  Meadows  (6).  There  the  defen- 
dant said  of  the  plaintiff  ''  that  his  character  was  infa- 
mous, that  he  would  be  disgraceful  to  any  society,  that 
those  who  proposed  him  as  a  member  of  any  society 

(a)  1  Stand,  bj  WUlitmi»  242.  (6)  5  Eut,  403. 
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1830.       muBt  have  intended  an  insult  to  it.  that  he  would  pub- 
ALmxARMt    '^^  ^^^  shame  and  infamy,  that  delicacj/ forbad  him  from 
«•  bringing  a  direct  charge,  but  it  was  a  male  child  who 

complained  to  him ; "  these  words  were  held  sufficiently 
certain  in  themselves  to  be  actionable,  as  imputing  a 
charge  of  unnatural  practices,  without  the  aid  of  any 
inuendo  to  that  purpose.  Again  in  Roberts  v.  Camden  (a) 
the  rule  that  words  are  to  be  understood  in  mtiori  sensu, 
is  stated  as  long  ago  superseded,  words  being  now  con- 
strued by  courts  in  the  plain  and  popular  sense  in 
which  the  rest  of  the  world  naturally  understand  them. 
The  words  there  were,  ''  He  is  under  a  charge  of  a 
prosecution  for  perjury ;  G.  W.  has  the  Attorney-Gene- 
ral's  directions  to  prosecute  him  for  perjury,"  and  might 
be  used  innocently,  e.g.  that  Roberts  was  ordered  by  the 
Attorney-General  to  be  prosecuted  for  a  perjury  which 
he  was  supposed  to  have  committed,  in  which  case  the 
jury  might  have  acquitted  him,  according  to  Oldham  v. 
Peake  (6).  There  Mr.  Justice  Gould  laid  it  down,  that 
what  was  the  defendant's  meaning  was  a  fact  for  the 
jury  to  decide  on ;  and  Lord  Mansfield,  in  the  same 
case  (in  K.  B.  in  error)  (c)  said,  **  if  the  words  had  been 
shown  to  be  innocently  spoken,  the  jury  might  have 
found  for  defendant,  but  they  have  put  a  contrary  con- 
struction on  them  as  laid."  In  Roberts  v.  Catnden,  there 
was  no  direct  charge  of  perjury,  but  that  plaintiff  was 
*'  under  a  charge  of  a  prosecution  for  perjury,"  and 
Lord  Elienborough  declares  the  question  simply  to  bet 
whether  the  words  amount  to  such  a  charge,  i.  e.  whether 
they  are  calculated  to  convey  to  the  mind  of  an  ordinary 
hearer  an  imputation  on  the  plaintiff  of  the  crime  of 
perjury.  So  in  the  present  case  the  signification  of  the 
words  used  is  to  be  left  to  a  jury,  who  know  the  language 
in  which  offences  of  this  nature  arc  ordinarily  described, 

(«)  9  £ai1,  95.         (  6)  2  Sir  W.  Bla.  062.         (r)  Cowper,  277. 
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to  say  whether  words  alluding  to  a  common  malpractice,  1830. 
and  which  may  impute  an  offence,  do  impute  the  oflFence  ^"^ 
laid.     They  may  merely  mean  the  act  of  a  fair  creditor  r. 

anhappiiy  driven  to  prove  debts  under  several  bank- 
ruptcies, and  if  so,  they  would  mean  no  more  than  in 
Ridterts  v.  Camden  they  were  found  to  do ;  but  if  on  the 
other  hand  they  may  import  that  he  was  a  regular 
prover  of  debts  which  either  had  no  existence  or  were 
exaggerated^  this  count  may  be  sustained  On  the  finding 
of  the  jury  that  they  do  import  that  malpractice. 
Secondly,  as  to  the  inuendo.  Supposing  persons  guilty 
of  the  offence  above  alluded  to,  regularly  pass  in  the 
metropolis  by  the  name  here  laid,  how  could  a  count  be 
otherwise  framed  ?  The  record  states  that  plaintiff  was 
about  to  prove  a  debt  against  J.  P.  under  a  commission 
duly  awarded,  yet  that  defendant  spoke  the  words  in 
questioB  of  him  in  his  trade  and  business  as  a  livery- 
stable  keeper. 

Now,  supposing  the  meaning  of  the  words  as  found 
by  the  juiy,  to  be  the  real  and  ordinary  meaning  which 
as  they  may,  so  they  did  in  this  instance  bear,  then  by 
the  bankrupt  act,  6  Geo.  4.  c.  16.  s.  46.,  under  which 
provision,  as  well  as  s.  1 10,  proof  of  debts  is  to  be  on 
oath,  they  indirectly  charge  or  include  peijury,  or  at 
all  events,  such  misconduct  in  trade  as  is  actionable. 
Chief  Baron  Comyns  in  his  Digest^  tit.  Action  on  the 
Case  for  Defamation,  D.  27,  shews  that  slander  of  a  per- 
son in  trade  is  not  confined  to  slander  imputing  insol- 
vency or  deceit  in  trade ;  but  extends  to  words  charging 
malpractice  in  it.  The  charge  of  proving  a  fictitious 
debt  imputes  a  malpractice  in  trade,  and  the  jury  have 
found  that  to  be  the  meaning  of  the  words. 

TiNDAL  C.  J.  delivered  the  judgment  of  the  Court. — 
The  plaintiff  in  error  contends,  that  one  count  on  which 
the  judgment  below  has  been  given  is  bad,  and  if  so, 
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1830.       that  entire  damages  having  been  assessed  on  all  the 

AlbTandbr     ^^'^^^^  *h®  c*^  must  be  sent  to  the  judgment  of  another 
».  jury  by  venire  de  novo,  (a)    The  Court  is  of  opinion,  tha^ 

the  last  count  is  bad,  as  not  containing  a  charge  against 
the  plaintiff  below,  in  the  way  of  his  tittde  or  of  a  cri- 
minal nature  as  laid  in  the  inuendo.  It  has  been  argued, 
that  the  words  may  import  a  charge  against  plaintiff; 
first,  in  the  way  of  his  trade,  and  secondly,  as  coupled 
with  the  crime  of  perjury,  a  charge  which,  it  is  said,  ne- 
cessarily results  from  the  words  proved.    On  the  first 
question,  this  case  does  not  fall  within  those  cited  from 
Comyns.    They  only  apply  to  reflections  on  a  man  in 
the  way  of  his  trade,  as  that  his  work  is  bungling,  his 
merchandizes  bad,  or  his  credit  defective,  or  imputing  a 
want  of  honesty  or  solvency,  which  would  destroy  his 
credit  as  a  trader ;  whereas  the  imputation  here  con- 
veyed, does  not  apply  to  the  party  or  his  business  merely, 
.  but  would  equally  embrace  a  person  out  of  trade  or  in  it. 
On  the  second  question,  whether  these  words  impute 
a  crime,  punishable  by  law,  we  are  of  opinion,  that  the 
inuendo  being  much  larger  than  the  natural  meaning  of 
the  words,  cannot,  consequently,  be  well  pleaded,  unless 
duly  connected  with  an  introductory  averment ;  and  that 
no  colloquium  respecting  proving  fictitious  debts  under  a 
commission  of  bankrupt  (6)  being  so  stated  or  referred 
to  in  this  count,  it  is  bad.     In  Woolnoth  v.  Meadows,  and 
Roberts  v.  Camden,  the  slanderous  matter  appeared  on 
the  face  of  each  record  to  the  Court  which  was  to  judge 
of  it,  and  was  held  actionable;  the  meaning  in  each 
case  being  clear  to  every  understanding.     Therefore 
those  cases  do  not  warrant  the  conclusion,  that  this  ac- 

(a)  Id  order  that  tbej  mRj  lever  the  damagei.    See  0  East,  94. 

(6)  Barham*t  cane,  4  Rep.  20  a.  RoherU  t.  Camdtn,  0  Eait,  95.  Tha 
new  matter  attempted  to  be  introduced  bjr  the  inoendo  being  necesaarj  to 
•apport  the  action.  Hamket  r,  Hawkgjf,  8  East,  4S0.  Bhmdy  ▼.  Bail,  1  Y* 
&  J.  480.    GoUiiwi  ?.  Foss,  6  B.  &  C.  154.    4  Bing.  489.  S.  C. 
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tion  could  have  been  supported  as  well  without  as  with 
the  inueiidoes.  (c) 

Judgment  of  K.  B.  reversed^  and  venire  de 
novo  awarded. 

(&)  When  Uie  words  impote  a  crime,  and  are  therefore  aetionahle  io 
theinselTea,  an  ioonendo  ool  warranted  by  a  precedent  oolloqoi am  ma/  bo  re- 
jeoted  as  sarplujiage,  9  East,  04.  In  Goldtimn  ▼.  Fou,  4  Bing.  493.  the  Coort 
of  error  held,  that  for  want  of  introdactorj  a? erment  of  a  oolloqniam,  no 
ictiooable  charge  appeared  on  the  record,  and  that  the  defect  was  not  curod 
bjr  a  yerdiet  for  plaintiff,  the  question  taming  on  the  oonstrnction  of  words 
which  were  not  adeqoatelj  shewn  to  bear  sny  other  than  the  nstnral  mean- 
lag.  If  a  yerdiet  was  to  care  soch  a  defect,  it  would  depriye  parties  of  the 
valnable  priyijege  of  an  appeal  to  a  Coort  of  Error ;  though  32  Geo.  3. 
c.  60.  s.  4.  (Sfr.  Fox's  bill)  expresslj  reserfes  to  defendants  the  libertjof 
noying  in  arrest  of  jndgnient  in  orimioai  oases,  which  for  this  purpose  are  in 
jMri  maJtenA  with  civil  actions. 
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1830. 

Alexander 
Angle. 


IN  THE  EXCHEQUER  OF  PLEAS. 


Young  and  Others,  Assignees  of  Ireland,  a  Bankrupt,     ^ov.  I6th. 

V.  Tim M INS  and  Another. 

T^HIS  was  an  action  for  the  balance  of  an  account  due  Where,  in  as- 

to  the  bankrupt — plea  general  issue —  tried  before  assignees  of 

the  Chief  Baron  at  the  Summer  Assizes  for  Warwick-  a  bankrupt 

shire.    A  verdict  was  taken  for  the  plaintiff  subject  to  an  issue  was 

award,  and  also  to  a  motion  for  a  new  trial,  which  pleaded,  and 

defendant 

Hill  now  made.     At  the  trial  defendant  had  given  had  given  no- 
notice  to  dispute  the  petitioning  creditor's  debt ;  but  the  ^^^  the' pe- 
bankrupt  had  not  given  notice  to  dispute  the  commission,  tltioning  cre- 
which  was  dated  9th  April,]  829,  within  the  two  or  twelve  tjjg  deposi- ' 

months  after  the  adjudication  allowed  for  that  purpose  *[ons  '^efofe 

•*  1  .  1     1      ^"^  comniis- 

by  6  Geo.  4.  c.  16.  s.  92.    The  action  bemg  one  which  the  sinners  were 

bankrupt  himself  might  have  sustained  against  the  defen-  J^^^  evidence 

of  it,  under  6  Geo.  4.  c.  16.  s.  92.  though  defendant  offered  to  prove  its  fraudulent 
origin,  and  the  time  allowed  for  a  bankrupt  to  dispute  tlie  commission  had 
elapsed. 
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1830. 

YOONO 

and  Others 

V. 
TiMMlNS 

and  Another. 


dant  (a),  the  plaintiffs  put  in  the  depositions  before  the 
commissioners^  contending  that  they  were  ^'  conclusive 
evidence"  of  the  matters  therein  contained  within  the 
above  section^  and  inter  alia  of  a  good  petitioning  creditor's 
debt.  It  was  admitted,  that  had  any  fault  appeared  on 
the  face  of  the  proceedings  their  weight  would  have  been 
80  far  diminished  (6).  On  the  pait  of  the  defendant, 
evidence  was  proffered  that  the  petitioning  creditor's 
debt  was  concocted  in  fraud  between  him,  being  also 
assignee,  and  the  bankrupt.  Now  as  the  legislature,  in 
giving  force  to  a  commission,  proceeds  on  the  assump- 
tion that  its  foundation,  the  petitioning  creditor's  debt, 
is  a  bond  fide  transaction,  and  treats  the  bankrupt  as 
throughout  adverse  to  the  bankruptcy,  the  enactment 
making  the  commission  valid  if  not  disputed  by  him 
within  a  certain  time,  only  applies  where  the  bankrupt, 
not  having  colluded  with  the  petitioning  creditor,  has 
an  interest  to  watch  the  proceedings.  An  estoppel  is 
subject  to  be  opened,  and  conclusiveness  to  be  rebutted 
in  law  by  evidence  of  fraud,  without  reference  to  the 
lapse  of  time,  which  in  many  cases  by  positive  enact- 
ments operates  as  a  confirmation  of  acts  done.  Fraud 
goes  to  the  foundation  of  the  whole  transaction,  avoiding 
the  whole,  and  destroying  all  evidence  of  it ;  thus  the 
depositions  in  this  case,  were  not  those  intended  by  the 
act  to  be  '^  conclusive  evidence  of  the  matters  therein 
contained."  A  fine  with  proclamations  may  be  disputed 
for  fraud  in  the  conusor,  in  being  seised  of  an  estate  for 
years  only  in  the  land,  though  the  proclamations  and  the 
five  yeare  have  passed,  (c) ;  and  as  these  proceedings  if 

(0)  See  M»Mk€ii  and  otben,  assigoeet,  ▼.  Drummomd,  10  B.  h  C.  159. 

(6)  Bat  in  Macheath  v.  Coates,  4  Btng.  R.  34.  where  on  a  trial,  oo  notice 
bafing  been  given  to  produce  the  commiuion,  the  prooeediogi  onder  it,  as 
well  as  the  commiasioD,  were  put  in,  bat  no  perTect  petitioning  creditor's 
debt  appeared  on  them  ;  it  was  held  on  this  section,  that  nevertheless,  the 
validity  of  the  commission  conid  not  be  disputed.  And  see  Bbtck  ▼•  Tkorm, 
4  Campb.  191.     BarHosconi  v.  GUngall,  1  M.  &  Rjl.  S26. 

(c)  Sec  Fermor^s  case,  8  Coke's  Rep.  7T  a. 
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fraudulent  never  had  effect,  the  fraud  and  covin  need 
not  be  expressly  aven^  (a).  IBaylejf  B.,  should  you 
not  have  petitioned  the  Chancellor  to  supersede  the  com- 
mission ?]  The  language  of  the  92d  section,  if  applicable 
in  cases  of  fraud,  would  make  the  depositions  as  con- 
clusive evidence  before  the  Chancellor,  as  at  a  trial  at 
itin  priiis.    The  case  is  one  of  the  first  impression. 
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1830. 


Young 

aodOUiers 

o. 

TiMMINS 

•ad  Aaolher. 


Per  Curiam.  It  is  admitted  that  the  evidence 
given  would  be  conclusive  under  6  Geo.  4.  c.  16.  s.  92. 
had  not  fraud  intervened  in  concocting  the  petitioning 
creditor's  debt.  But  on  the  principle  of  construction 
contended  for,  assignees  might,  on  a  similar  notice,  be 
taken  by  surprise  at  a  trial,  by  the  necessity  of  proving 
the  trading,  act  of  bankruptcy,  &c«  without  having  had 
notice  of  any  intention  to  dispute  them.  The  object  of 
the  legislature  was  to  make  the  proceedings  before  the 
commissioners  conclusive  evidence  of  the  bankruptcy, 
without  withdrawing  in  aliud  examen  from  the  tribunal 
of  the  Lord  Chancellor,  the  question  whether  the  com* 
mission  was  or  was  not  duly  founded. 

Rule  refused.  (6) 


(a)  Bat  see  the  cue  of  the  ChmesUor,  Ma$ter  and  Scholars  ttfihe  Urn- 
wrn^  t^  Oxford,  10  Coke,  66.  a.  b,  that  it  matt  be  expraedy  arerred, 
Ifcoogh  it  ma  J  be  generallj  alleged;  TrMkam's  oaae,  id.  110.  a.;  and  fee 
S  M.  &  S.  S77,  HiU  ▼.  MotOagu;  and  Edwards  w,  Brosm  and  others,  WA, 
Tern,  1831. 

(fi)  See  FomUar  t.  CosUr,  10  B.  &  C.  4S0. 


IB  CASES  IN  MICHAELMAS  TERM, 

1830. 


Nmf.l7ih.  Ladd  V.  WiLBON  and  Others. 

Time  being  C\^  ^  former  day,  Ckilion  obtained  a  rule  to  stay  pro- 

January  to  ceedings  on  the  bail  bond,  on  aflBdavit  of  the  at- 

justify  bail,  tomey  of  the  bail,  that  defendant  had  been  misled  as  to 

on  the  25th  ••i-i*           i                          t             ti'«i 

plaintiff  mled  putting  m  bail  above,  by  pursmng  the  established  prac- 

the  sheriff  to  ^j^^  ^f  ^y^^  Courts  of  King's  Bench  and  Common  Pleas, 

bnng  in  the  °              , 

body  in  six  at  a  time  when  the  practice  of  this  Court  on  the  subject 

27S1  the  ^^  taking  an  assignment  of  the  bail  bond  pending  a  rule 

plaintiff  took  to  bring  in  the  body  was  unsettled,  and  before  the  case  of 

ment^f^he  Whiitk  v.  Oldacre  (a)  had  been  overruled  in  this  Court 

bail-bond :  in  |^  previous  decision  between  the  parties  in  the  orisdnal 

ontheSOth  ,.,,«,,                          ,1                    - 

the  bail  jus-  action.  (6)    The  rule  was  granted  on  the  terms  of  pay- 

tified.    Pro-  ment  of  costs  and  rendering  the  defendant. 

the  bau-bond 

wfthout  or-  John  Jervis  now  shewed  cause.     First,  the  affidavits 

dering  it  to  in  support  of  this  rule  cannot  be  used,  not  being  pro- 

cnrity ;  for  P^rly  entitled,  "  Edward  Nicolas  Ladd  v.  George  Wilson 

the  time  of  ^^^^  others/'  for  the  christian  and  surname  of  each  of  the 
perfecting^ 

bail  was  en-  parties  should  be  inserted  in  the  title ;  Fores  v.  Diemar,  (c) 

bU^rule,^''  iJ^x  V.  Sheriff  of  Surrey,  {d)  Doe  d.  Speficer  v.  Want,  (e) 

and  pkintiff  — [Bayley  B.  having  intimated  that  the  affidavits  might 

gone  on  to^  "^  altered  quoad  hoc,  and  resworn  so  as  to  satisfy  those 

trial  in  the  cases,  J.  Jervis  proceeded.]  —  The  question  on  the  merits 

original  ac-.         ..          Lv-iit.  , 

tion.  is>  whether  the  baa  bond  is  to  stand  as  a  secunty  on 

making  this  rule  absolute.     The  writ  was  returnable  on 

28th  November  1829.     Bail  above  having  been  put  in 

and  excepted  to,  time  was  given  to  justify  till  27th  Ja- 


(a)  7  B.  &  C.  478.    Mioh.  1817.  1  M.  &  R.  298.  S.  C. 
(6)  Ladd  ▼.  Arnaboldi,  1  Cr.  &  Jer.  97.  Tr.  1880. 
(c)  7  T.  R.  S61.  (J)  2  Bait,  182. 

(e)  2  B.  Mooiv,  722. 


\N  THE  First  Year  op  WILLIAM  IV. 


19 


mutry  1830,  and  notice  of  adding  and  justifying  bail 
wag  given  for  that  day.  On  the  2oth  the  sheriff  was 
ruled  to  bring  in  the  body  in  six  days,  and  the  bail  not 
having  justified  on  the  27th,  the  plaintiff  took  an  assign- 
ment of  the  bail-bond  on  that  day  and  prbceeded  thereon. 
The  bail  justified  on  the  30th,  and  the  body  rule  ex- 
pired on  the  31st  A  motiofi  was  afterwards  made  to 
set  aside  the  bail-bond  for  irregularity,  but  the  assign* 
meat  of  the  bail-bond  was  held  regular  according  to  the 
practice  of  this  Court,  though  the  sheriff  had  been  ruled 
to  bring  in  the  body,  and  the  proceedings  against  the 
sheriff  and  the  bail  were  therefore  concurrent.  The 
case  of  Whitik  v.  Oldacre,  by  which  a  contrary  practice 
was  settled  in  the  King's  Bench,  was  held  not  to  apply. 
But  the  Court  made  the  rule  absolute  to  stay  proceed- 
ings on  the  bail  bond  on  its  standing  as  a  security,  and 
on  payment  of  costs.  The  d^eodant,  however,  did  not 
draw  up  and  serve  the  rule,  but  pleaded  to  the  declara- 
tion on  the  bail  bond  comperuU  ad  diem,  upon  which 
issue  was  joined.  The  event  of  the  action  on  the  bail- 
bond  then  depended  on  the  date  of  the  appearance  stated 
in  the  plea,  and  which  was  to  be  proved  by  the  entry  of 
the  recognizance  of  bail  of  the  term  generally,  in  the 
books  of  the  Court.  The  plaintiff  moved,  on  the  autho- 
rity of  Amten  v.  Fentim  (a)  and  AUday  v.  George,  {b)  to 
reeord  the  appearance  of  the  bail  on  the  30th  January,  the 
day  they  actually  justified.  This  rule  was  made  absolute 
after  reconsidering  the  case  of  Whittk  v.  Oldacre^  and  the 
former  authorities.  On  the  present  rule  the  bail-bond 
ahould  still  stand  as  a  security,  for  though  the  defend- 
ant has  been  in  custody  in  other  actions  at  suit  of  the 
plaintiff  since  28th  April,  the  plaintiff  might  otherwise 
have  gone  on  to  judgment  on  the  bail  bond. 


1830. 

Ladd 

V. 

WiLION 

•nd  OUieri. 


(a)  1  Taant.  23. 

(6)  9  Prioe,  406.    Aod  see  Uigk  ▼.  BerOii,  6  TauDt.  167. 

C   2 
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1830.  C/nitofiy  for  the  bail,  contended  that  the  plaintiff  was 

^f[^^      not  entitled  to  the  security  of  the  bail  bond^  as  no  trial 

^'  had  been  lost  in  the  ori&^inal  action;  and  on  the  question 

Wilson  .  °    .  '      .  ^ 

ana  Others,  of  costs,  Said  that  the  bail  were  not  liable  to  pay  those 
of  the  original  unsuccessful  motion  to  set  aside  the  bail 
bond  for  irregularity,  that  measure  having  been  adopted 
by  the  defendant  himself. '  It  was  sworn  that  the  bail 
applied  at  their  own  expense,  and  for  their  own  indem- 
nity without  collusion  with  the  defendant  in  the  original 
action. 

Bayley  B.  The  bail  bond  ought  not  to  stand  as  a 
security,  because  the  plaintiff  might  have  gone  on  to 
trial  in  the  original  action  had  he  thought  fit,  when  the 
bail  above  were  perfected  on  30th  January >  (a)  But  as 
the  affidavits  do  not  state  that  the  bail  were  not  parties 
or  privies  to  the  first  application  by  the  defendant  to  set 
aside  the  bait-bond  for  irregularity,  they  must  be  taken 
to  be  privy  to  it,  as  they  would  have  benefitted  by  its 
success,  and  must  therefore  pay  the  costs  to  the  pfaiin- 
tiff  on  its  failure.  The  costs  on  the  plea  of  comperuit  ad 
diem  will  be  costs  in  the  action  on  the  bail-bond,  as  well 
as  those  of  the  second  motion  consequent  on  that  plea. 

Vaughan  B.  I  regretted  overruling  Whittle  v.  Old- 
acre  on  a  former  occasion,  and  am  of  opinion  that  in  fu- 
ture the  practice  of  this  Court  should  be  assimilated  in 
this  respect  to  that  of  the  other  courts. 

Bayley  B.  It  is  desirable  that  it  should  in  future 
be  understood,  that  where  a  plaintiff  rules  the  sheriff  to 
bring  in  the  body,  he  should  be  considered  as  extend- 
ing the  time  for  the  bail  to  the  sheriff  to  put  in  bail 


(a)  See  Tidd,  9tii  Rd.  SOS. 
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above*    The  master  will  frame  a  rule  of  court  accord-        1830. 

Rule  absolute  on  payment  of  the  costs  of  «'• 

Wilson 

the  unsuccessful  motion  in  the  original     and  othcm. 
action,  the  costs  of  the  action  on  the  bail 
bond,  the  costs  of  the  motion  to  amend 
the  entry  of  the  recognizance,  and  of  the 
present  application. 

(a)  Tbe  seUlM&eot  of  this  rule  of  praottoe  In  the  Exoheqaer,  is  most 
iaiportsot  to  coootrj  bail ;  the  ordiAsrjr  course  being,  that  tbe  plaintiflf  rules 
(be  sherlfT  to  bring  in  tbe  bodj,  and  be  gives  notice  to  tbe  bail  below,  ibus 
affording  them  an  opportnnitj  to  put  in  bail  above,  so  as  to  render  defendant* 
or  jnstir/,  before  the  bedj  rule  expiree.  See  Ttdd,  9th  Bd.  282  ;  and  Wkii- 
Mr  T.  <Md!aere.  The  defendant's  appearance  being  then  entered  generellj  of 
the  term  in  which  the  writ  is  returnable,  is  a  defence  to  tbe  bail;  bond,  on  a 
plea  of  comptrmi  ad  diem,  S.  C.  Tlie  occasional  varianoe  which  has  al- 
most onaToidablj  arisen  in  the  decisions  of  the  three  courts  on  points  o^ 
pnMstiee,  teems  to  have  occurred  partly  from  the  varying  nature  of  the  pro- 
eem  oscd  to  effeot  the  same  purpose,  and  partly  from  want  of  that  authorised 
soperioteodance  by  the  aggregalo  body  of  the  judges,  which  is  necessary  as 
wdl  to  continue  as  to  introduce  an  uniform  course  of  practice  in  each  ooart 
on  the  fobjeets  over  which  it  has  a  common  jarisdiction  with  the  rest.  This 
Important  object  is  now  provided  for  by  1  W.  4.  c70.  s.  1 1. 


Morgan  and  Another  i;.  Stephen  Jones.  jVov.25tli. 

ylSSUMPS  IT.— First  count   stated,  that  whereas  The  words 
heretofore,   to   wit,   on   the  4th  day  of  August,  '^^^^^^^^^ 

in  year  of  our  Lord  1820,  to  wit,  at,  8cc.  in  consider-  interest"  oc- 

curringin  an 

instramcnt  which  is  not  negotiable  as  a  promissory  note  or  bill  of  exchange,  do 
not  of  themselves  import  a  money  consideration  so  as  to  satisfy  an  averment  that 
money  was  lent  bv  plaintiffs  to  defendant. 

An  instrnment  oy  which  money  was  made  payable  on  a  contingency  cannot  be 
giwen  in  evidence  as  a  promissory  note,  on  the  connts  for  money  lent,  or  on  the 
acoooDt  stated,  though  sued  on  between  the  original  parties,  and  expressiim^ 
value  to  have  been  received. 
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1830.        ation  that  the  said  plaintiffs   at  the  special  instance 
MoBOAN       ^"^  request  of  the  said  defendant,  would  lend  and 
and  Another     advance  to  him  the  said  defendant  a  certain  sum  of 
JoNBS.        money,  to  wit,  the  sum  of  76Lf  he  the  said  defendant 
undertook,  and  then  and  there  faithfully  promised  the 
said  plaintiiis  to  pay  to  them  the  said  sum  of  75/.  with 
lawful  interest  for  the  same,  nine  years  after  the  said 
4th  day  o{  August ,  in  the  year  of  our  Lord  1820  afore- 
said, provided  that  one  David  Morgan,  the  brother  of  the 
'    said  plaintiffs  should  not  return  to  England,  or  his  death 
be  duly  certified  in  the  meantime ;  and  the  said  plaintifis 
in  fact  say  that  they  relying  upon  the  said  promise  &c«  of 
the  said  defendant  so  by  him  made  asaforesaid,  did  after* 
wards,  to  wit,  on  the  same  day  and  year  aforesaid,  to  wit, 
at,  8cc.  lend  and  advance  to  the  said  defendant  the  sum 
of  75/. ;  and  the  said  plaintiffs  also  in  fact  say,  that  the 
said  David  Morgan  the  brother  of  the  said  plaintiffs 
hath  not  yet  returned  to  England,  nor  hath  his  death 
been  duly  certified,  to  wit,  at,  8cc.     Nevertheless  the 
said  defendant,  not  regarding,  &c.  but  contriving,  8cc* 
hath  not  as  yet  paid  the  said  sum  of  75/.  with  lawful 
interest  thereon,  or  any  part  thereof  to  the  said  plain- 
tiffs, but  hath  hitherto  altogether  refused  and  still  neg- 
lects and  refuses  to  do.    The  second  count  stated,  that 
in  consideration  that  the  said  plaintiffs,  at  the  special 
instance,  8cc.  of  defendant,  would  permit  and  suffer  de- 
fendant to  receive  and  take  a  certain  sum  of  money,  to 
wit,  the  sum  of  75/.  then  in  the  hands  of  one  David 
Jones,  defendant  undertook,  8cc.  to  pay  to  them  the 
said  plaintiffs,  nine  years  after  the  4th  day  of  August  in 
the  year  of  our  Lord  1820,  the  sum  of  75/.  with  lawfiil 
interest  for  the  same,  provided  David  Morgan  the  bro- 
ther of  the  said  plaintiffs  should  not  return  to  England, 
or  his  death  be  duly  certified  in  the  mean  time*     Yet 
plaintiffs  in  fact  say,  that  although  they,  confiding,  8cc. 
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did  afterwards,  to  wit,  on,  &c.  permit  and  suffer  defea-       1830. 
dant  to  receive  and  take  the  said  last  mentioned  sum  of      ^'^ 
ISL  and  the  same  by  viitue  of  the  said  permission  and     «o<i  Aooib«r 
sufferance,  was  then  and  there  paid  over  to  defendant,       jonks« 
and  plaintiffs  in  fact  say,  that  the  said  David -Morgan 
hath  not  returned  to  England,  nor  hath  his  death  been 
duly  certified,  to  wit,  at,  8cc.  Nevertheless  the  said  defen- 
dant not  regarding,  &c.  but  contriving,  &c.  hath  ^t  as 
yet  paid  the  said  sum  of  75/.  with  lawful  interest  there- 
on, or  any  part  thereof  to  plaintiffs,  but  to  pay  the  same 
hath    hitherto  altogether  neglected   and   refused,  and 
still    neglects    and    refuses    so    to  do.       Counts  for 
money  lent,  paid,  had  and   received,    and  on  an  ac- 
count stated.    Pleas,  1st,  Non  assumpsit ;  2d,  Statute 
of  limitations. 

At  the  trial  before  Goulburn  J.,  at  the  last  Carmar- 
thefishire  great  sessions,  the  following  instrument  was 
proved  in  support  of  the  plaintiffs*  case,  being  stamped 
as  an  agreement  and  also  as  a  promiss(»y  note. 

"  4th  August,  1820. 
^'  Nine  years  after  date,  I  Stephen  Jones  promise  to  pay 
to  John  Morgan  and  James  Morgan  75/.,  provided  their 
brother  David  Morgan  shall  not  return  to  England,  or 
his  death  be  duly  certified  in  the  meantime,  with  lawful 
interest  for  value  received. 

(Signed)    *'  Stephen  Jones." 

It  was  also  proved  by  the  uncle  of  David  Morgan, 
that  the  latter  had  left  England  twenty-four  or  twenty- 
five  years  ago,  and  had  never  been  heard  of  since.  No 
other  evidence  was  given,  except  that  of  the  execution 
of  the  note.  On  the  part  of  the  defendant  it  was  ob- 
jected, that  the  plaintiff  had  failed  on  the  special  counts, 
as  he  had  not  given  any  evidence  whatever  of  the  coa- 
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Morgan 
and  Another 

V. 

Jones* 


siderations  therein  averred,  and  that  the  instrument  be-> 
ing  void  as  a  note,  by  reason  of  the  contingency,  would 
not  as  such  support  any  of  the  common  counts.  It  was 
replied  on  the  part  of  the  plaintiffs,  that  the  paper  was 
at  all  events  evidence  of  an  account  stated,  or  of  money 
lent.  The  learned  Judge,  however,  thought  the  objec- 
tion well  founded  and  nonsuited  the  plaintiffs. 

A  rule  having  been  obtained  by  RusieU  Serjt.  to  set 
aside  the  nonsuit,  and  enter  a  verdict  for  the  plaintiffs 
for  76/. 


R.  F.  Richards  and  £.  V.  Williams  now  shewed  cause. 
—  In  order  to  charge  the  defendant  on  the  agree- 
ment, the  plaintiffs  must  prove  a  consideration,  for  this 
is  not  a  negotiable  promissory  note.  The  real  ques- 
tion is,  whether  this  special  agreement  to  pay  76/.  on 
a  contingency  can  be  given  in  evidence  on  the  common 
counts  for  money  lent,  or  on  an  account  stated  ?  Now 
the  statute  of  limitations  having  been  pleaded » this  sum 
cannot  be  contended  to  have  been  money  had  and  re* 
ceived  to  the  use  of  the  plaintiffs,  or  to  be  due  to  them 
on  an  account  stated  at  a  later  period  than  4th  August 
1820,  when  that  agreement  was  entered  into.  So,  if 
any  money  was  lent,  it  was  then  lent  on  a  promise  to  be 
performed  nine  years  after.  But  this  declaration  was 
necessarily  special,  in  order  to  set  forth  the  time  of  re* 
payment  as  depending  on  a  contingency,  and  to  show 
that  contingency  to  have  happened,  (a)  Then  the  con- 
sideration alleged  in  the  first  count,  viz.  money  lent  by 
plaintiffs  to  defendant,  must  be  proved  as  well  as  the 
fulfilment  of  the  special  condition ;  but  there  was  no 
evidence  of  a  loan,  or  of  value  passing.  The  agreement 
cannot  be  given  in  evidence  on  the  common  counts,  for  it 


(•>  Gujf  T.  Chmmr,  9  M«nh.  R.  97$.     Dmns  ?.  Niekolls,  2  Chit  lUp.  SMK 
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is  not  a  promissory  note  payable  at  all  events,  and  the        1830. 
cases  in  which  counts  on  a  special  agreement  may  some-      m^^^^ 
times  be  abandoned,  and  the  common  counts  resorted     unci  AnoiUer 
to,  turn  on  a  consideration  in  part  executed,  and  the  re-        jones. 
ceipt  by  the  defendant  of  benefit  therefrom  which  he 
is  not  to  reap   gratis  (a).    No  such  benefit  has  been 
here  received.   This  contract  is  in  the  nature  of  a  wager. 
In  Bovey  v.  Castleman  (6),   defendant  agreed  to  pay 
plaintifi*  100^.,  if  the  Duke  of  Sctxony  did  not  enter 
Dauphiny  in  a  time  limited,  and  plaintiff  agreed  to  pay 
plaintiff  100/.  if  he  did ;  and  it  was  held  that  indebi- 
tatus assumpsit  would    not  lie,   for   the   allegation  of 
mutual  promises  was  necessary  to  raise  the  assumpsit* 
The  absence  of  real  consideration  was  also  urged ;  but 
that  can  make  no  difference  to  the  validity  of  a  contract 
if  the  plaintiff  incurs  a  risk.     However,  in  Leaves  v. 
Bernard  (c),  sixteen  guineas  having  been  paid  by  plain- 
tiff to  defendant,    a   real   consideration   appeared   for 
the  promise  of  defendant  to  pay  plaintiff  100/.,  if  no 
gairison  of  2000  men  in  Flanders  should  be  taken  by 
the  French  before  a  day  fixed ;  but  the  declaration  was 
held  bad  on  demurrer,    because  the   value  of  sixteen 
gumeas  so  allied  to  have  been  paid,  was  not  averred. 
In  insurances  a  small  sum  is  paid  to  receive  a  larger,  if  a 
certain  event  happens ;  but  if  in  case  of  variance  between 
the  special  counts  and  the  policy  produced,  that  instru- 
ment could  be  given  in  evidence  on  the  common  counts, 
the  insured,  after  proving  the  Joss,  would  always  rely  on 
the  account  stated.   Where  value  received  is  stated  as  a 
ccmsideration,  the  law  presumes  that  a  sum  has  been 
advanced  corresponding  with  that  to  be  paid ;  but  here 
the  sums  differ,  and  the  sum  to  be  repaid  with  interest 

(«)  S«o  on  tilts  fobjeot  1  Cunpb.  S8.    Cases  ooUeoted,  1  Chittj  m 
PlMdug,  4th  Ed.  SOS. 

O)  liOid  lUjB.  69.  (c)  6  Mod.  181, 
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might  from  the  contingency  be  more  or  less  than  that 
advanced. 

Russel,  Serjt*  and  John  Evans  in  support  of  the  rule. 
— Admitting  that  the  special  counts  were  necessary,  the 
first  was  proved  by  the  instrument  produced;  but  at 
all  events,  the  count  on  aft  account  stated  was  sup- 
ported by  this  evidence  of  a  writing  acknowledg- 
ing a  debt  and  promising  to  pay  it.  If,  as  is  argued, 
there  was  no  other  primd  facie  evidence  of  money  or 
value  having  passed  in  goods  or  otherwise,  than  the 
words  of  the  instrument,  '^  value  received,"  there  might 
have  existed  another  mode  of  loan,  e.g.  that  on  the  sale 
of  property  by  the  plaintiffs,  in  which  their  brother 
David,  who  had  been  long  absent  abroad,  had  an  in- 
terest under  his  father's  will,  his  share  of  the  purchase 
money  was  lent  by  the  plaintlEfs  to  the  defendant  in  the 
interim,  as  it  would  have  belonged  to  them  if  he  did  not 
return.  [Bayky,  B. — That,  if  proved,  would  not  support 
the  allegation  in  the  special  count,  that  money  was  lent 
by  plaintiffs  to  defendant.] — But  the  words  *^  value  re- 
ceived," import  on  the  face  of  the  instrument  the  con- 
sideration alleged,  vb.  money  lent  by  the  plaintiffs  to 
the  defendant.  Bishop  v.  Youfig.  (a)  It  appears  from 
Harris  v.  Huntback,  (6)  that  between  the  original  par- 
ties a  note  acknowledging  the  receipt  of  money  and 
promising  to  be  accountable,  supports  a  court  for  money 
lent ;  and  from  Story  v.  Atkins,  (c)  that  stat.3  &  4  Anne, 
c.  9.  only  gives  an  additional  remedy  on  a  promissory 
note  by  declaring  on  it,  without  giving  further  proof  of 
its  consideration ;  but  does  not  take  away  the  former 
action  of  indebitattis  assumpsit  for  money  lent,  in  which 


(a)  9  B.  &  P.  78. 

(c)  2  Salk.  785.    Hordes 


(6)  1  Ban.  870. 
Silk.  2t. 
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the  note  was  evidence  as  a  writing  to  prove  the  defen*        1830. 
dant's  receipt  of  so  much  money  from  the  plaintiff.      m^^^gTn 
Though  the  decision  in  Boveif  v.  Castkman,  is  quoted  on     •ni  Another 
the  other  side,  the  reason  on  which  it  is  founded,  that        Jones. 
a  real  consideration  must  appear,  is  repudiated.     In 
Leaves  v.  Bertuird  there  was  no  reeU  consideration  ex- 
ecated,  and  the  assumpsit  is  special  on  the  mutual  pro- 
mises according  to  the  rule  in  Bova^  v.  Castleman. — 
Secondly,  conceding  this  not  to  be  apromissory  note  with- 
in the  statute  of  Annef  so  as  to  enable  it  to  be  declared 
on  as  such  per  se  with  an  implied  consideration,  it  was 
admissible  in  evidence  on  the  common  counts  on  a  prin- 
ciple not  differing  from  that  by  which  a  promissory  i»ote 
is  so  received.     It  is  laid  down  in  Barley  on  BiUs,  (a) 
that  a  note  is  primd  fade  evidence  of  money  lent  by 
payee  to  maker,  and  consequently  of  money  had  and 
received   by  maker  to  the  use  of  the  holder,  and  of 
money  paid   by  the  holder  to  the  use  of  the  maker. 
That  work  cites  C.  J.  if o/^'s  judgment  in  Clarke  v.  Jlfar- 
tin^  (b)  who  recognized  the  method  used  before  the  stat. 
of  Anne,  of  declaring  on  a  general  indebiteUm  assumpsU 
for  money  lent,  giving  in  evidence  the  promissory  note. 
It  does  not  seem  to  have  been  a  necessary  quality  of 
such  a  note  before  the  statute  of  Anne  placed  it  within 
the  custom  of  merchants,  that  it  should  be  payable  at 
all  events.    \_Batfky,  B. — ^The  instrument  called  a  pro- 
missory note  had,  per  se,  no  binding  effect  as  such,  before 
the  statute ;  since  which  it  is  held,  that  it  must  be  pay- 
able at  all  events,  (c)]  Considering  promissory  notes  as 
they  existed  before  the  statute,  viz.  as  memorandums  of 
money  lent,  it  appears  from  Bishop  v.  Young,  and  Pot^ 
ter  V.  Pearson,  {d)  that  the   reason   why    a    general 
indddiatus  assumpsii  would  not  lie  on  a  note  as  such 

(a)  4tli  Bd.  986.  (6)  Lord  Rajn.  798.   1  Silk.  119.  S.  C. 

(c)  S6«  Omk  ▼.  Mmrtm,  supra.    Btjlejr  on  BDis,  13. 
{d)  Lord  Rajm.  7S9. 
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before  the  statute  of  Anne  brought  it  within  the  custom 
of  merchants,  relating  to  bills  of  exchange,  was,  that  it 
was  nudum  pactum,  as  binding  a  man  to  pay  money 
without  a  consideration  apparent.  But  the  words  here, 
''  value  received,"  import  a  consideration  received  in 
money,  till  the  contrary  is  shewn,  interest  being  specially 
reserved ;  and  if  the  decision  in  Bishop  v.  Young,  that 
debt  lies  by  payee  against  maker  of  a  promissory  note 
expressed  to  be  for  value  received  in  goods,  is  correct, 
debt  would  have  lain  on  this  instrument  before  the 
statute ;  for  in  that  first  stage  of  promissory  notes,  as  the 
subject  matter  of  consideration  did  not  appear  on  the 
face  of  them,  it  might  be  for  money  lent  or  other  matter. 
In  Clark  v.  Martin,  a  count  for  money  lent  was  sup- 
ported before  the  statute  by  proof  of  a  note  promising 
to  pay,  and  thus  admitting  the  receipt  of  payee's  money 
by  defendant  as  maker. 


Bayley,  B.  The  consideration  stated  in  the  first 
special  count,  is  money  lent  by  the  plaintiffs  to  the  de« 
fendant,  and  being  so  alleged,  it  was  incumbent  on  the 
plaintiff  to  make  out  affirmatively  in  evidence  that  that 
was  the  actual  consideration.  Therefore,  if  on  looking 
at  the  instrument  declared  on,  it  appears  that  some 
other  consideration  for  it  might  have  existed,  then,  in 
absence  of  proof  of  any  money  lent  as  alleged,  the  plain- 
tiffs cannot  support  this  action.  If  the  instrument  does 
not  support  the  special  count,  then  there  is  no  evidence 
on  the  count  for  money  lent,  nor  on  the  last  count  which 
alleges  that  the  defendant  accounted  with  the  plaintiffs, 
of  and  concerning  divers  sums  of  money  before  tluU  time, 
and  then  due  and  owing  from  the  defendant  to  the 
plaintiffs.  For  if  no  such  accounting  concerning  money 
took  place  within  six  years,  the  plaintiff  cannot  main- 
tain that  count  after  the  statute  of  limitations  pleaded. 
If  this  had  been  an  ordinary  promissory  note  to  pay 
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at  all  events,  I  shoold  have  agreed  with  the  opinion  of       1830. 
Lord  Holt,  in  the  case  in  Lord  Raymond,  cited  by  Mr.       JJ^JI^ 
Evans,  and  with  the  dictum  of  Lord  Mansfidd  in  another     whI  Anoiber 
case  (a),  that  a  note  is  primd  fade  evidence  of  money        jonbs. 
lent  by  payee  to  maker ;  but  as  this  sum  is  only  payable 
at  the  end  of  nine  years,  in  the  event  of  the  return  of 
David  Morgan  not  taking  place^  or  the  certificate  of  his 
death  in  the  interim,  the  presumption  that  the  security 
was  given  for  money  lent  does  not  arise ;  for  the  bor- 
rower of  money  is  bound  to  repay  at  all  events ;  but  no 
provision  was  here  made  for  any  payment  at  all  if  David 
Morgan  had  returned  within  the  nine  years.     Nor  do 
the  words   **  value  received"   necessarily  import  that 
money  was  lent  as  alleged,  as  value  might  have  passed 
in  various  other  ways  not  expressed.     But  the  contin- 
gency on  which  the  promise  to  pay  turns,  shows  me 
satisfactcMily  that  no  money  was  lent  by  the  plaintiffs  to 
the  defendant  out  of  their  own  funds,  for  if  the  hypothesis 
as  to  the  origin  of  this  transaction,  suggested  in  support 
of  the  rule,  could  be  acted  on  by  the  court,  without 
proof  of  the  facts,  the  observation  would  occur,  that  no 
provision  is  made  for  the  return  of  the  money  to  David 
Morgan's  representatives.    Another  state  of  facts  might 
be  supposed  as  founding  this  instrument,  viz.  that  a  debt 
being  due  to  the  plaintiffs  from  their  brother  David 
Morgan,  they,  in  his  absence,  sold  the  estate  in  which 
he  by  his  father's  will  had  a  beneficial  interest,  and  suf- 
fered David's  share  of  the  purchase  money  to  remain  in 
the  defendant's  hands  as  purchaser,  on  receiving  from 
him  this  acknowledgement  of  debt,  in  order  to  enable 
them  to  pay  themselves  the  debt  owing  by  David,  by 
taking  out  administration  to  his  effects  if  he  should  not 
return.    Now  if  this  latter  suggestion  is  merely  possible, 
we  cannot  say  affirmatively  that  this  is  evidence  of  a 

(«)  SemUe  Gnmt  ▼.  Vmighm,  4  Barr.  1525.    And  seo  19  Mod.  $80, 
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and  Another 
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loan  of  the  money  of  the  plaintiffs  by  them  to  the  defen* 
dant,  or  of  an  account  stated  by  him  with  them  of  money 
80  lenty  even  if  the  statute  of  limitations  had  not  been 
pleaded.  In  the  absence  of  all  evidence  to  justify  a 
judge  to  leave  this  case  to  a  jury,  or  for  a  jury  to  find  a 
verdict  upon,  the  nonsuit  was  proper. 


6a BROW,  B.  concurred. 

Vawghan,  B. — The  only  evidence  in  support  of  any 
count  in  the  declaration  was  this  instrument,  with  the 
rumour  incident  to  David  Morgan*B  long  absence,  and 
the  want  of  knowledge  that  he  had  ever  returned  to 
England.  The  instrument  does  not  on  the  face  of 
it  afford  evidence  of  the  loan  of  money  alleged  in  the 
first  special  count,  and  without  further  adverting  to 
the  cases  where  between  the  original  parties  a  promis- 
sory note  is  presumptive  evidence  of  money  lent,  it  is 
sufficient  to  say,  that  such  a  presumption  only  arises  in 
the  case  of  a  note  payable  in  the  ordinary  way,  that  is, 
at  all  events,  and  is  therefore  rebutted  by  any  matter  on 
the  face  of  the  instrument,  which  raises  a  directly  con* 
trary  inference. 

Boll  AND,  B. — This  instrument  appears  to  have 
been  originally  a  promissory  note  within  the  statute  of 
Anne^  but  its  character  as  such  has  been  destroyed  by 
the  introduction  of  a  contingency  to  control  its  pay- 
ment (a).    Then  if  it  is  not  a  promissory  note,  it  was 


(a)  Had  it  reaaiiied  t  proniMorj  note  within  Um  coatom  of  inereliaBU 
and  Uie  aUtote  of  Amm,  a  now  atamp  woold  ha?e  been  reqaialte  after  the 
alteration.  See  Bajley  on  Bills,  80,  4  Ed.  Tbia  woald,  in  praotioe,  amonnt 
to  a  neoetsitj  for  making  a  new  note  on  a  properlj  stamped  paper ;  for 
S4  Geo.S.  e.S2.  and  37  Geo.  3.  o.  136.  8.4.  anthorising  notes,  bills,  &e.  to 
be  stamped  after  made  or  drawn,  on  pajment  of  a  penalty,  are  long  aiaoe 
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with  propriety  declared  on  specially.  But  there  is  1830. 
no  evidence  of  money  having  been  lent  so  as  to  support  moroam 
that  consideration  as  laid.  The  words  "  value  received"  »»^  Another 
which  it  has  been  contended  import  that  consideration,  Jonbs. 
have  a  meaning  in  bills  and  notes  which  flow  from  the 
custom  of  merchants,  different  from  that  which  they  bear 
when  occurring  in  other  instruments  subject  to  the  con- 
struction of  law  only.  As  to  this  instrument  being  evi- 
dence on  the  common  counts  (a) ;  the  case  of  Bishop  v. 
Youf^  only  shows  that  debt  lies  on  an  ordinary  promis- 
sory note  by  payee  against  maker,  where  value  appeared 
on  the  face  of  it  to  have  been  received  in  goods ;  and  it 
had  been  held  previously  (b)  that  debt  would  lie  by  the 
payee  against  the  drawer  of  a  bill  expressed  to  be  for 
value  received.  But  the  form  of  a  promissory  note  has 
not  varied  since  the  statute  of  Anney  and  as  it  appears 
from  the  argument  in  Pearson  v.  Garrett  (c),  that  pro- 
missory notes  were,  before  that  act,  sent  into  the  world 
and  negociated  by  the  custom  of  merchants,  they  were 
then,  as  now,  only  admissible  in  evidence  on  the  common 
counts,  when  payable  at  all  events,  and  put  in  suit  be- 
tween the  original  parties ;  and  it  is  only  to  such  notes 
that  the  decision  in  Bishop  v.  Young  applies. 

Rule  discharged. 


expired,  and  31  Geo.S.  o.  25. 1. 19.  against  stampiog  paper  after  aojr  note 
or  ImU  written  thereon,  ia  stiU  in  force.  The  above  instrument  was  stamped 
in  two  plaees  with  a  promissory  note  stamp  and  an  agreement  stamp :  the 
Snt  was  eqtially  reqaisite  bj  the  stamp  act  66  Geo.  8.  o.  184.  schedule  tit. 
Pivniapnij  Note,  whether  the  hutmment  is  a  promissory  note  payable  at 
all  eTonte  or  on  a  ooolingenoy  only.  No  pout  was  taken  as  to  the  stanpa 
at  the  trial. 

(a)  Which  will  not  lie  bat  where  debt  does,  Booey  ▼.  CaftUwum,  Lord 
Raym.  69.  Bmtckir  ▼.  Andrnos,  Salk  28.  2  Lev.  163.  See  2  B.  Moore, 
10. 

(6)  AM^tf  ▼.  Aavorvf,  Skin.  Rep.  846. 

(r)  CoaberbMsh,  227.  4  Mod.  242. 
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1830. 


iVo».26th.         Jones,  Gent,  one,  &c.  v.  Simpson,  Esq.  and 

Dakbishire. 


In  an  action  npHig  was  an  action  of  trespass  and  false  imprison- 
g^ate  for  ment.    The  defendant,  Simpson,  was  a  magistrate  of 

an  act  done  ^he  county  of  Stafford,  and  Darbishire  a  constable.  At 
in  the  execu-  j  */       ^ 

tionofhia  the  trial  before  Allan  Park,  J.  at  the  last  assizes  for 

SSttated  th^  Staffordshire,  the  plaintiff  had  a  verdict  against  both 

nature  of  the  defendants,  subject  to  a  motion  to  enter  a  nonsuit  on  the 

to  be  sued  ^  following  points,  taken  at  the  trial,  and  reserved  by  the 

out,  and  also  learned  Judge.  — The  plaintiff  produced  the  copy  of  a 

action.   A  notice  of  intended  process  against  defendant  Sinq^son, 

writ  waa  sued  j^ted,  and  served  on  him,  30th  April  1829,  by  which 
outandsery-  '  .  r  '     j 

ed,  but  after-  it  was  stated  that  plaintiff  (who  was  an  attorney),  would 

^ntinued'  ^^  ^"^  calendar  month  issue  a  quo  minus  against  the  de- 

and  within  fendant  Simpson,  for  trespass  and  false  imprisonment, 

lowed  by  the  ^^  ^uit  of,  and  signed  by  the  plaintiff.    No  other  person 

statute,  auo-  ^^s  mentioned  in  the  notice  as  intended  to  be  made  a 
the  wnt  tyui" 

dem  generis  defendant.  It  was  objected  by  the  defendant's  counsel, 
^d  ^^^ d^^  ^^^^  ®"^^  *  notice  of  intended  writ  or  process  against 
which  ano-  one,  was  not  a  sufficient  notice  within  24  Geo.  2.  c.  44. 
wM  joined^as  *•  ^*  ^^  ^^®  defendant  Simpson,  of  the  intended  writ  or 
defendant.  process  aeainst  him  and  Darbishire.  Two  writs  of  quo 
after  yerdict    ff^inus  appeared  to  have  been  given  in  evidence ;  the  first 

held  that  the    g^ed  out  on  the  3d  June  1829,  against  Simpson  alone, 

notice  was  . 

sufficient.  a  copy  of  which  was  served  on  him,  and  afterwards  dis- 
continued; the  second  sued  out  on  2d  July,  against 
both  defendants,  served  on  both,  and  relied  on  in  evi- 
dence by  plaintiff  in  support  of  the  action.  It  was  ob* 
jected  by  defendant's  counsel  that  the  second  writ  had 
not  been  preceded  by  a  sufficient  notice  of  the  intended 
writ  within  the  above  statute. 
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W.  K  Taunton,  on  10th  November,  moved  for  a  rule  1830. 
nisi  to  enter  a  nonsuit  on  the  above  grounds.  On  the  jones 
first  point  he  cited  Lovelace  v.  Curry,  (a)  urging  that  «• 

SIMPSON 

the  defendant  Simpson,  on  receiving  notice  of  process  md  Another. 
against  him,  was  not  bound  to  contemplate  the  joinder 
of  Darbiskire,  and  might,  therefore,  have  omitted  to 
tender  amends,  in  pursuance  of  section  2  of  24  Geo.  2. 
C.44.  within  the  calendar  month  specified  in  the  notice, 
from  his  knowledge  that  the  evidence  of  the  constable 
BarbUhire,  would  furnish  him  a  defence,  before  the  dis- 
covery that  he  was  converted  into  a  defendant.  He  dii^ 
tinguished  Agar  v.  Morgan,  (Jb)  as  turning  on  the  words 
of  a  local  canal  act,  which  differed  from  those  of  24  Geo.  2. 
c.  44.,  and  said  that  Box  v.  Jones  (c)  which  arose  on 
the  latter  act,  was  decided  on  the  authority  of  Agar  v. 
Morgan, 

On  the  second  point,  he  contended  that  after  the  de- 
fendant Simpton  had  been  misled  by  the  notice  of  pro- 
cess against  himself,  and  had  consequently  omitted  to 
tender  amends  within  the  calendar  month  specified  in 
the  notice,  he  could  not  safely  pay  money  into  Court, 
on  the  second  writ  after  action  brought  pursuant  to 
section  4  of  the  statute.  He  asked  on  which  of  the 
two  writs  defendant  Simpson  could  have  paid  money 
into  Court  under  that  section  after  the  month  specified 
in  the  notice  had  elapsed  ?  Consistently  with  the  notice 
he  received,  he  must  have  thought  the  first  writ  to  be 
that  on  which  the  action  would  be  brought,  and  would 
not  tender  amends  within  the  calendar  month,  relying  on 
Darbishire's  evidence.  The  service  of  the  first  writ  ren- 
dered the  notice  yi/nc/ti5  officio,  and  the  writ  against  the 
two  defendants  was  not  preceded  by  a  legal  notice  of 
action. 

<«)  7T.  R.  631.  (b)  2  Price,  120.  (c)  5  Price,  108. 
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1830.  The  Court  granted  a  rule,  against  which 


Jones 

Simpson 
ao^  AnoUMr. 


PhiUqf$  and  Whiicombe,  (Campbell  with  them)  now 
shewed  cause. — Mr.  Taunton  at  the  trial,  alluded  to  Dan* 
buryy.  Cooper ^  (a)  as  to  the  nature  of  the  assault,  but  no 
question  arises  on  that  case.  The  objection  here  is,  that 
the  notice  is  equivocal,  as  varying  from  the  writ  afterwards 
sued  out  in  the  present  action.  But  as  it  does  not  in 
express  terms  state  that  the  action  will  be  brought 
against  the  magistrate  alone,  the  plaintiff  was  not  pre- 
cluded by  it  from  suing  the  magistrate  and  constable 
together.  Then  has  the  defendant  had  the  ''  notice  in 
writing/'  which  was  intended  by  the  legislature,  of  the 
''  intended  writ  or  process"  against  him  ?  That  must 
depend  on  the  wording  of  the  statute^  and  on  the  nature 
of  actions  of  tort.  This  statute  was  made  to  introduce  a 
strictness  of  form  in  favour  of  justices,  but  does  not  re- 
quire the  form  or  nature  of  the  action  to  be  stated  in  the 
notice.  Lovelace  v.  Curry,  (c)  The  niagistrate  then  has 
been  informed  that  an  action  of  trespass  and  false  im-^ 
prisonment  will  be  brought  against  him,  and  no  mistake 
of  the  object  of  the  notice  has  been  induced  on  the  part 
of  the  defendant  Simpson,  for  it  gave  notice  of  an  action 
against  him  only ;  and  the  torts,  though  alleged  against 
Simpson  and  Darbiskire,  are  separate  as  well  as  joint,  so 
that  either  defendant  might  have  been  acquitted  (c). 
Agar  V.  Morgan  turned  on  the  words  of  the  Regent's 
canal  act  which  required  a  notice  in  writing  of  the  in- 
tended action,  a  like  notice  of  the  intended  writ  or  pro- 
cess being  required  by  this  statute.  On  the  former 
words  it  was  held,  that  a  separate  notice  to  each  of  the 
several  persons  intended  to  be  sued  in  trespass  would 

(a)  lOB.  &C.238. 

(6)  Sabin  r.  De  Btmrgh,  2  Campb.  106  ;it  only  reqaires  Uie  intended  writ 
or  proceM  and  the  eaase  of  aotion. 
(e)  2  Saand.  I17.n. 
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support  a  joint  action  of  trespass  against  all^  though 
none  of  the  other  persons  afterwords  joined  in  the  ac- 
tion were  named  in  the  notice.  Then,  if  separate  notices 
of  action,  separately  directed  to  A.  and  B.  sufficiently 
describe  a  joint  action  in  tort  against  A.  and  B.,  notice 
of  intended  process  against  A.  properly  describes  pro- 
cess subsequently  sued  out  against  A.  and  B,,  within 
24  Geo.  2.  c.  44.  in  an  action  of  a  like  nature.  The  same 
difficulties  arose  in  Agar  ▼.  Morgan  as  in  this  case,  but 
in  a  more  specious  form,  as  the  information  required  to 
be  given  to  a  defendant  was,  under  the  words  of  that 
local  act,  much  less  considerable*  But  Richards  B.  ex- 
pressly states  as  a  material  guide  to  his  judgment,  that 
a  constable  may  be  joined  in  an  action  against  a  justice 
of  peace,  though  the  intention  of  so  joining  him  is  not 
expressed  in  the  notice.  The  other  judgments  are  the 
same  in  principle ;  and  Wood  B.  says  that  the  words, 
*'  I  give  you  notice  that  I  shall  commence  an  action 
against  you,"  are  sufficiently  explicit,  and  may  mean 
either  alone  or  with  others ;  but  that  the  non-joinder  of 
others  could  not  be  pleaded  in  abatement.  Bax  v.  Jones 
is  an  express  authority  against  the  present  rule,  having 
been  decided  on  24  0. 2.  c.  44.,  and  the  judgment  in 
Agar  V.  Morgan  was  there  fully  re-considered  by  the  same 
judges,  and  affirmed.  In  Robson  v.  Spearman,  (a)  a  mle 
for  a  nonsuit  was  refused,  though  this  point  was  urged 
in  support  of  the  motion.  (£) 

As  the  fact  that  two  writs  were  given  in  evidence,  was 
at  this  time  disputed  by  the  plaintiff's  counsel,  and  did 
not  appear  on  the  report,  no  argument  was  pressed 
upon  the  second  point.  However,  before  deHver- 
ing  judgment,  the  Court  on  inquiry  ascertained  from  the 
learned  Judge,  that  this  evidence  had  in  fact  been  given. 


1830. 

Jones 

V. 
SlMl'SON 

and  Another. 


(«f>  S  B.  &  A.  403. 
(^fr)  /oMs  ▼.  Bird,  6  B.  &  A.  837,  wn^  also  DontioHpd. 

D    2 
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1830.  W,  E.  Taunton  having  been  raised  to  the  rank  of  a 

joNBs        Judge  of  the  Court  of  King*s  Bench  since  obtaining  the 
rule. 


V. 
SiKPflON 

Mid  Another. 


Russel  Serjt.  and  R.  V.  Richards  now  supported  it— 
The  notice  served  on  30th  Apri/,  followed  up  by  the  writ 
of  3d  June,  applied  itself  to  that  writ,  and  was  then 
functus  officio,  so  that  the   magis^ate  might  consider 
that  notice  at  an  end,  and  the  first  writ  abandoned. 
[Bayky,  B.  Assuming  two  writs  to  have  been  proved, 
one  issued  in  June  and  the  other  in  Juli/y  then,  if  the 
defendants  had  relied  on  the  abandonment  of  the  first, 
it  would  have  been  a  question  for  the  jury,  whether  that 
writ  was  abandoned,  and  whether  the  second  writ  was 
sued  out  for  any  other  cause  of  action  than  that  men- 
tioned in  the  notice.]     Up  to  the  time  of  discontinuing 
the  first  writ,  the  magistrate  had  time  to  tender  amends, 
but  his  situation  was  changed  after  that  time.     For 
by  the  statute  a  magistrate  is  completely  protected  if 
he  tender  sufficient  amends  within  the  month;  2dly, 
he  may  tender  amends  after  the  month,  and  before 
action  brought ;  3dly,  he  may  pay  money  into  court 
under  s.  4.  after  action  brought,  but  before  issue  joined. 
In  neither  of  which  latter  cases  is  he  completely  jus- 
tified after  discontinuance  of  the  first  writ.  A  magistrate 
is  entitled  to  be  kept  aware  of  impending  process  irom 
the  time  of  giving  the  notice  up  to  issue  joined  in  the 
action ;  but  in  this  case  there  was  an  interval  between 
the  discontinuance  of  the  first  writ  and  the  commence- 
ment of  the  action,  when  he  was  not  so  aware.  The 
words  of  the  statute  are  prohibitory,  —  "  no  writ  shall 
be  issued  out*'  till  notice  is  given  as  directed,  and  when 
once  that  notice  is  given,  can   it  be  said  that   several 
writs  may  be  sued  out  at  pleasure,  without  a  distinct 
notice  applicable  to  each  ?  Had  a  second  notice  of  process 
been  given  after  discontinuance,  the  magistrate  might 
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have  tendered  amends  on  apprehending  that  his  witness        1830. 
would  be  made  a  defendant.     On  the  other  point   the        ^^^* 
"  intended  writ  or  process"  is  not  here  truly  described  in  »• 

-  .  rw^^  i»r»  r  i-ii  SiMPSON 

the  notice.  The  case  of  Box  v.  Jones  was  decided  en-  ud  Another. 
tirely  on  the  authority  of  Agar  v.  Morland,  but  the 
words  of  the  acts  are  very  different.  If  this  notice  can 
cover  two  writs,  it  may  equally  cover  any  number.  Had 
the  writ  been  against  one,  plaintiff  could  not  have  de- 
clared against  two;  therefore  this  notice  of  process 
against  one^  does  not  duly  precede  the  action  against 
two.  {,Bayley  B. — ^Then  your  writ  would  in  this  court 
have  contained  the  names  of  two  persons,  the  defendant 
and  Richard  Roe,  as  was  the  case  in  the  King's  Bench 
till  lately  (a).] 

Cur,  adv.  vult. 

Batley  B.  now  delivered  his  judgment. — ^We  de- 
ferred giving  judgment  in  this  case,  not  on  account  of 
its  difficulty,  but  from  our  wish  to  confer  with  the 
learned  Judge  who  tried  the  cause,  as  to  the  fact  of  the 
production  in  evidence  of  more  than  one  writ.  It  turns 
out  that  copies  of  two  writs  were  produced  at  the  trial ; 
but  we  are  of  opinion  that  the  existence  of  the  second 
writ  makes  no  substantial  difference ;  but  believing  the 
point  spoken  to  at  the  bar  by  the  counsel  in  support  of 
the  rule  to  arise  on  the  facts  as  now  ascertained,  we 
shall  give  our  judgment  on  it.  The  question  is,  whether 
under  24  Geo.  2.  c.  44.  s.  1.  (a),  the  plaintiff  is  confined 
to  the  writ  which  he  thinks  fit  first  to  sue  out  after  notice 


(a)  Ske  Hendry  ▼.  Spetteer,  cited  I  T.  K.  23S.  and  4  Taunt,  14.     See 
DOW  Reg.  Gen.  8  Geo.  4.  K.B.    Tidd.  9  £d.  148. 
(6)  Eoactiog  <*  that  oo  writ  bball  be  sued  oat  agaioflt,  nor  any  copy  of  aoj 

0 

process  at  the  aait  of  a  aabject,  shall  be  served  on  any  jostice  of  peace  for 
any  thing  by  him  done  in  the  exeoutiou  of  bis  office,  until  notice  in  writing 
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1830.       given,  or  whether,  if  dissatisfied  with  that  writ,  he  is 
joNEs^      entitled  to  sue  out  and  act  on  another,  ejusdem  generis^ 

«•  disclosingr  a  like    cause  of  action*    And  we  are  of 

Simpson  .   .        7      ,     .  .  ,    , 

and  Aooiber.    Opinion  that  he  IS  so  entitled. 

Looking  at  the  terms  of  the  act  and  its  object,  the 
words  ''  intended  writ  or  process,"  indicate  such  a  writ 
or  process  as  corresponds  in  quality  and  character  with 
that  specified  in  the  notice,  and  do  not  confine  a  plain- 
tiiF  to  an  individual  writ,  but  to  such  a  writ  as  is  so 
specified,  and  which,  therefore,  applies  to  a  similar  cause 
of  action.  The  object  of  the  act  is,  to  give  an  opportu- 
nity to  a  magistrate  .to  tender  sufficient  amends  before 
suing  out  the  writ,  or  after  that  step,  to  pay  money  into 
Court  before  issue  joined.  Nor  is  he  prejudiced  by  a 
plaintiff's  allowing  the  first  writ  to  be  discontinued,  and 
a  second  to  be  sued  out,  for  he  has  a  second  opportunity 
to  make  a  satisfactory  tender,  and  receives  a  benefit 
accordingly.  A  court  must  so  interpret  statutes,  which 
restrain  the  general  right  of  the  subject  to  sue^  as  not  to 
tie  themselves  down  by  the  wording  beyond  the  spirit 
of  the  provision ;  and  accordingly,  it  would  be  a  narrow 
construction  of  this  act  to  hold,  that  the  notice  only  ap- 
plies to  the  writ  first  sued  out.  To  draw  arguments 
from  technical  reasoning  to  defeat  the  plaintiff's  gene- 
ral right  of  action,  is  not  the  species  of  protection  in- 
tended for  magistrates  by  the  legislature,  by  provisions 
unquestionably  salutary  as  directed  against  vexatious 
actions.  Then,  in  this  case,  though  a  former  quo  minus 
has  issued,  you  may  properly  predicate  the  second  to  be 

of  »oob  iotended  writ  or  proocM  sball  have  been  delirered  to  bim  or  left  at 
the  nsaal  place  of  bit  abode,  bj  tbe  attorney  or  agent  for  the  party  wbo 
iuieodf  to  foe,  or  cause  tbe  tame  to  be  saed  oat  or  eerred,  at  least  oae 
calendar  montb  before  tbe  soiog  oat  or  serTiDg  of  tbe  same,  in  wbicfa  notice 
shall  be  clearly  and  explicitly  contained  tbe  oaase  of  action  which  such  party 
bath,  or  claims  to  bare  against  socb  justice  of  tbe  peacc.'^ 
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n  proper  writ,  and  such  a  writ  as  the  plaintiff  might  in- 
tend to  sue  out  when  the  notice  was  given. 

On  the  other  point,  whether  after  giving  notice  to  a 
justice  of  an  intended  writ  against  him^  a  writ  may  be 
sued  out  against  him  atid  another^  that  law  has  been 
settled  in  Agar  v.  Morgan,  and  Bax  v.  Jones,  and  is  not 
fit  to  be  agitated  again.  The  case  of  Agar  v.  Morgan, 
is  undistinguishable  in  principle  from  the  present.  It 
decided^  that  a  notice  of  action  against  a  man^  delivered 
to  him  pursuant  to  a  statute,  would  support  a  subsequent 
action  of  trespass  against  him  and  others  for  a  joint  tres* 
pass;  now>  if  a  writ  against  a  justice  and  another  is 
not  within  a  notice  of  a  writ  against  the  justice,  then 
the  notice  in  that  case  would  not  have  been  a  notice  of 
action  against  the  party  as  there  sued  with  others.  But 
it  was  there  held  to  be  a  good  notice  of  such  an  action, 
and  though  tlie  case  turned  on  another  act,  yet  the 
Court  adopted  the  illustration  of  the  counsel,  who  com- 
pared it  to  the  corresponding  enactments  of  24  Geo.  2. 
c.  44.  The  case  of  Bax  v.  Jones,  expressly  turns  on  this 
act.  Agar  v.  Morgan,  was  there  reconsidered  by  the  same 
Judges,  and  its  principle  solemnly  recognized.  This 
point  was  mentioned  in  the  King's  Bench  in  Robson  v. 
Spearman,  in  support  of  the  rule  there  moved  for,  and 
though  the  report  does  not  mention  the  holding  of  the 
Court  upon  it,  yet  it  is  not  the  habit  of  that  tribunal  to 
pass  by  a  point  moved,  when  essential  to  the  decision  of 
a  case  before  them,  and  I  entertain  no  doubt  but  that  it 
was  duly  weighed  as  an  ingredient  in  their  resolution. 
Their  refusal  of  the  motion  must,  therefore,  be  considered 
as  conveying  an  opinion  adverse  to  this  argument  in 
support  of  it.     This  rule  must  therefore  be  discharged. 


1830. 

Jones 

V, 

Simpson 
and  Another. 


Gar  ROW  B. — In  the  case  of  Bax  v.  Jones,  the  former 
decision  in  Agar  v.  Morgan  was  reviewed  by  the  same 
judges,  with  an  attention  directed  to  that  different  word- 


40  CASES  IN  MICHAELMAS  TERM, 

1830.  iDg  of  the  acts  on  which  stress  has  been  laid  to-<iay  in 

^T^""^^  support  of  this  nile«  and  their  decision  should  not  be 

V.  disturbed ;  nor,  were  the  question  re$  iniegra,  should  I 

and  Anothtr.  ^^^^  come  to  a  different  conclusion. 

Vaughan  B. — ^The  question  here  is,  whether  the  act 
of  24  Greo.  2.  c.  44.  has  been  complied  with.     It  re- 
quires the  notice  of  process  to  be  served,  and  the  cause  of 
action  to  be  explicitly  stated.     It  would  be  a  refinement 
in    construction  in    favour  of   the  magistrate,  haidly 
founded  on  good  sense,  to  hold  that  he  has  not,  in  this 
case,  received  sufficient  information  of  intended  process, 
and  of  the  nature  of  the  action  about  to  be  brought 
against  him,  so  as  to  have  enabled  him  to  have  tendered 
amends  had  he  thought  proper.    Had  a  notice  been 
given  of  a  writ  intended  against  him  and  the  constable, 
and  before  the  action  was  commenced,  the  latter  had 
shewn  his  warrant;  can  it  be  said,  that  the  plaintiff 
was  bound  to  proceed  against  him  in  pursuance  of  the 
notice  ?    The  terms  of  the  act  have  been  complied  with, 
and  this  notice  gives  all  the  information  intended  to  be 
communicated  to  a  public  functionary  of  this  descrip- 
tion, by  explicitly  stating  the  cause  of  action.    As  to 
the  suggestion,  that  the  magistrate  is  kept  in  ignorance 
whether  he  is  to  be  proceeded  against  jointly  or  severaUy ; 
the  terms  of  the  notice  do  not  import  a  sole  or  several 
action,  while  it  might  be  seen  from  the  form  of  declara- 
tion against  two,  to  which  of  these  writs  the  notice  was 
intended  to  apply.     It  is  not  alleged  that  the  cause  of 
action  is  not  truly  stated  in  the  notice.    Though  the 
decision  on  a  similar  objection  in  Robson  v.  Spearman, 
is  not  dii*ectly  reported ;  yet  part  of  the  point  there 
made,  in  conjunction  with  the  present,  viz.  the  omission 
to  mention  a  battery  in  the  notice,  is  distinctly  mentioned 
as  answered  by  the  Court. 
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BoLLAND  B. — ^This  point  must  have  been  considered 
in  Robson  ▼.  Spearmanj  though  not  perhaps  mentioned 
by  the  Court  in  a  shape  to  be  noticed  by  the  reporter. 
This  rule  was  granted  on  the  statement,  that  Agar  v« 
Morgan  was  decided  on  another  act,  and  that  Box  v^ 
Jones,  though  arising  on  this  act,  followed  that  decision 
on  reasoning  only  applicable  to  the  particular  provi- 
sioQS  of  the  other  act. 

Rule  discharged* 


1830. 

JOMBS 
V. 

Simpson 
and  Aootber. 


The  Attorney  General  v.  Siddon  and  Binns.        ^ov.  20th. 


TNFORMATION  for  penalties.   The  second  count  was  A  master  is 
for  harbouring  and  concealing  smuggled  tobacco,  {a)  ^yf/?UeLal 

The  seventh  was  framed  on  57  Geo.  3.  c.  123.  s.  13.  (Jb)  act  of  bis  ser- 
vant, if  within 
the  scope  of 
his  probable  authority  and  done  for  the  master's  benefit  Thns,  where  after 
tiie  detection  of  smuggled  tobacco  concealed  in  a  cellar,  a  serrant  in  bis  master's 
absence  procured  a  permit,  by  which  he  intended  to  protect  the  goods  from  sei- 
zure, the  master  was  held  liable  for  the  penalty  attached  to  the  offence  of 
imduly  using  a  permit. 


(«}  See  39  Geo.  8. 0.68.  sf.l09. 16S. 

(6)  Eoaoting,  that  e?erj  penon  or  penoni  who  shtl]  Icod,  dellrer,  or 
emploj,  or  make  ue  of,  or  caiue,  or  faffer  aoj  permit  gnoted  onder  enj  lew 
or  lews  of  exoiie,  to  be  told,  lent,  deliYered,  employed,  or  made  aae  of,  to  or 
for  aaj  other  um  or  pnipoae  whateoever,  tliao  to  acoompanj  the  actoal  re- 
moval of  the  goods  for  which  the  same  was  obtained  aod  granted,  and  which 
shall  be  therein  expressed  or  described,  or  shall  prodooe,  or  caase  or  suffer  the 
same  to  be  prodoced,  to  aoj  offioer  or  other  person,  as  haTiog  been  reoeired 
with  aaj  goods,  other  than  as  aforesaid,  or  shaU  in  any  manner  ose  or  em- 
ploy, OT  suffer  to  be  nscd  or  employed,  any  permit,  so  as  that  any  aooout 
kept  or  eheoked,  or  to  be  kept  or  checked,  by  the  offioer  or  ofBoers  of  ex- 
ciae  by  each  permit,  shall  or  may  be  frostrated  or  aToided ;  he,  she,  or 
they  shall  for  every  soch  offence  sererally  forfeit  aod  lose  the  sum  of  600f. 
over  and  aboTO  all  other  penalty  aod  penalties,  forfeitnre   sod   forfeitures 
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1830. 

Attorney- 
Gbmbral 

o. 
SiDDOIt 

and  Another. 


charging  defendants,  as  dealers  in  tobacco,  with  using 
an  excise  permit  for  another  purpose  than  that  of  ac- 
companying the  actual  removal  of  the  goods  for  which 
it  was  granted,  and  which  were  therein  expressed.  The 
following  facts  were  proved  at  the  trial  before  the  Lord 
Chief  Baron  at  the  Exchequer  Sittings.  On  16th  June 
1829,  the  defendants  were  in  partnership  as  tobacco 
manufacturers,  though  only  Bintu's  name  was  on  the 
door.  The  last  bon&Jide  permit  granted  for  taking  to- 
bacco into  their  stock  was  dated  that  day.  On  the  16th 
the  surveying  officers  found  concealed  in  a  dark  cellar 
on  their  premises  40  lbs.  of  smuggled  tobacco,  in  two 
.packages  of  20  lbs.  each,  (a)  They  asked  for  both  de- 
fendants by  their  names,  but  they  were  absent  from 
home.  They  asked  for  the  permit,  under  which  the  to- 
bacco had  been  brought  on  the  premises.  Chote,  the 
shopman,  said  he  thought  there  was  one,  and  after  some 
search  produced  the  permit,  dated  the  15th ;  but  it  was 
for  cut  tobacco  and  did  not  apply.  The  officers  re- 
mained on  the  premises,  and  while  they  were  there,  a 
boy  was  sent  by  the  shopman  to  a  neighbouring  tobacco 
dealer  for  a  request  note,  in  order  to  get  a  permit  there- 
on (6)  for  40  lbs.  of  tobacco,  in  two  equal  packages. 


whtttoeTer,  and  trerj  |»enut  oied  for  uj  porpose  wbatMCTcr  other  than  to 
tooonpuij  the  renoval  of  the  spiriti  or  goods  retpeetivelj  for  wbiob  it  was 
obtained  and  granted,  and  which  shall  be  therein  expressed  or  described, 
shall  be  deemed  and  taken  to  be  a  false  permit,  and  snob  ase  shall,  over  and 
abo^e  all  other  penalties  and  forfeitures,  subject  the  person  or  persons  so 
Qsiog  the  same  to  all  and  ererj  the  penalties  and  forfeitures  imposed  bj  law 
upon  any  person  or  persons  for  asing,  giving  or  receiving  anj  false  permit. 

(a)  Tobacco  u  prohibited  to  be  imported,  except  in  hogsheads,  &e.  of 
lOOlbs.  if  from  the  East  Imdks,  or  4ft0lbs.  if  from  any  other  place,  and 
must  not,  in  general,  be  packed  in  bags  or  packages  within  saoh  hophead, 
&c.  except  from  Turkey*  6  Geo.  4.  o.  106.  s.62,  Schedale.  And  see  At' 
tonujf'Otneral  t.  Beff,  infra. 

(6)  See  in  general  as  to  permits,   1  Chitt.  Commerc.  Law,  843.  and  as 
to  permits  for  tobacco,  20  Geo.  8.  c.  68.  sections  111,  and  IIS. 
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A  pennit  was  accordingly  obtained,  and  brought  back 
by  the  boy  to  Choiey  who  after  pretending  to  make  fur- 
ther search,  at  last  suddenly  produced  the  permit  which 
had  been  thus  obtained,  but  which  on  examination  bore 
date  the  exact  hour  it  was  issued,  viz.  after  the  disco- 
very of  the  smuggled  tobacco  by  the  officers. 

The  defendant  Binns  suffered  judgment  by  default, 
and  the  jury  found  a  verdict  for  the  crown  against  Sid- 
don  on  the  second  and  seventh  counts.  Jefvi$  afterwards 
obtained  a  rule  for  entering  such  verdict  on  the  second 
count  only,  or  for  a  new  trial,  on  the  ground  that  the  act 
of  the  shopman  in  procuring  the  permit,  was  not  such 
an  act  in  the  course  of  trade  as  bound  the  master. 


1830. 

Attornby- 
Gbneral 

V, 
SlDDON 

ud  Another. 


Clarke  and  Walton  now  shewed  cause. — If  the  ab- 
sence of  the  master  under  these  circumstances  should 
he  held  to  protect  him  from  responsibility  for  the  acts  of 
the  servant  in  the  advancement  of  the  master's  business, 
the  revenue  laws  will  become  wholly  ineffectual.  The 
act  of  procuring  the  permit  was  intended  for  the  master's 
benefit ;  for  on  the  discovery  of  the  smuggled  tobacco  by 
the  officers,  it  was  material  to  shew  if  possible  that  it 
had  been  placed  on  the  premises  in  a  legal  manner,  so  as 
to  save  it  from  seizure.  Chote,  the  shopman^  must  be 
taken  to  have  been  concerned  with  the  defendants  in 
carrying  on  an  illegal  business  for  their  benefit,  and  to 
have  acted  under  their  general  authority  in  getting  this 
accommodation  permit,  for  protecting  their  property 
from  the  consequences  of  infringing  the  revenue  laws. 
Now  whether  an  absent  master  is  answerable  cri- 
minally for  every  act  of  his  servant  in  his  employ  short 
of  felony,  {a)  is  nut  here  the  question ;  for  the  de- 
fendant is  here  only  charged  civiliter,  viz.  for  a  pe- 
nalty which  by  the  judgment  becomes  a  debt  to  the 
crown.     This  case  does  not  go  so  far  as  that  of  an 


(a)  Sm  Doctor  and  Student,  Dial.  II.  cap.  42.  16tb  Ed.  p.  235. 
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1830. 

Attorney- 
General   • 

SiDDOM 

■ad  Another. 


information  for  a  misdemeanor  in  publishing  a  libel  in 
a  newspaper,  where,  however,  the  proprietor  residing 
at  a  distance  from  the  place  of  publication  has  been 
held  criminally  responsible  for  libels  inserted  in  it  with- 
out his  knowledge  by  the  party  to  whom  he  entrusted 
the  conduct  of  its  publication,  (a)  It  was  there  held 
that  such  a  general  authority  to  carry  on  the  concern 
for  the  profit  of  the  proprietor,  supported  the  allegation 
that  the  proprietor,  **  knowingfy  and  unlawfully  caused 
to  be  published/'  the  libel  in  question.  In  another  in- 
formation of  a  similar  nature  against  the  same  parties, 
the  same  law  was  again  stated  by  Lord  Tenierden,  who 
added,  that  a  possible  case  might  occur  in  which  the 
proprietor  might  be  exempt.  So  here  the  presumption 
arising  from  the  primd  facte  evidence  of  the  servant's 
employment  by  the  defendants  might  have  been  rebutted, 
and  their  exemption  from  liability  established,  by  calling 
the  shopman  to  prove,  that  no  illegal  act  of  his  had 
ever  been  authorised  or  countenanced  by  them  in  the 
carrying  on  their  business,  and  that  the  transaction  in 
question  was  on  his  own  account,  and  unconnected  with 
his  employment  by  them,  {b)  In  Michael  v.  AUesiree,  {c) 
where  a  servant  brought  horses  into  a  frequented  place 
in  London f  to  break  them  for  a  cairiage,  and  an  accident 
happened  from  their  unruliness,  the  master,  though  ab- 
sent, was  held  liable,  and  it  was  intended  that  he  sent 
the  servant  to  train  the  horses  there.  In  Stephens  v. 
Elwall,  {d)  the  master  was  in  Ame?nca,  but  a  sale  by  the 
defendant,  his  clerk,  who  carried  on  the  business  of  his 
house  of  trade  in  London  for  his  master's  benefit,  was 
held  a  sale  as  well  by  the  master  as  the  servant,  so  as  to 
establish  a  conversion  by  both.    T]r3  rule  respondeat  su- 

(a)  Re*  T.  GtUch,  and  others,  M.  &  M.  433.  437. 
(6)  See  Bac.  Ab.  Master  and  Servant,  (L). 
(e)  2  Levins.  172.  1  Vent.  296.    3  Keble,  050.    S.  C. 
(</;  4  M.  &  S.  259. 
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perior  was  held  to  prevail  in  Brown  v.  Compton,  (a)  a 
case  of  great  hardship.  There  a  sheriff  was  held  liable 
for  an  escape  by  the  act  of  his  gaoler  in  liberating  an 
inaoWent  debtor  under  an  order  from  justices  in  quarter 
sessions^it  having  afterwards  turned  out  that  they  had  no 
jurisdiction  over  the  insolvent  at  that  particular  session. 

'  John  Jems,  in  support  of  the  rule. — If  the  obtaining 
the  permit  was  the  act  of  the  seryant,  without  the  au- 
thority of  the  master,  express  or  implied,  this  rule  must 
be  absolute.    Nor  is  the  revenue  unprotected  in  that 
event ;  for  though  the  party  may  not  be  liable  to  a  pe- 
nalty, the  remedy  m  rem  by  seizure  remains,  (b)    Then, 
whether  this  be  a  criminal  or  civil  proceeding,  the  mas- 
ter is  only  liable  civiKter  for  a  negligent  or  incautious 
act  of  his  servant,  done  in  his  business,  but  not  for  a 
wilful  act  done  by  him  out  of  it.     For  if  a  master  com- 
mand his  servant  to  do  what  is  lawful,  and  he  misbehave 
himself  or  do  more,  the  master  shall  not  answer  for  his 
servant,  but  the  servant  for  himself,  for  it  was  his  own 
act;  otherwise  it  would  be  in  the  power  of  every  ser- 
vant to  subject  his  master  to  what  actions  or  penal- 
ties he  pleased,  (c)    Thus,  if  a  landlord  takes  a  distress, 
and   his  servant  abuses  it,  (c2)  the  former  is  not  liable. 
[Bayley  B. — That  is  an  abuse  of  the  distress,   and 
not  pursuant  to  the  implied  authority  derived  from  the 
master.     If  I  order  a  man  to  deceive  another,  and  he 
exceeds  his  authority,  I  am  still  liable.]    The  con- 
viction for  concealing  tobacco,  on  the  second  count, 
cannot  be  imported  into  the  consideration  of  the  se- 
venth ;  but  if  it  could,  then,  though  the  defendant  might 

(a)  8  T.  R.  424.  (b)  See  29  Geo.  3.  c.  G8.  s.  23. 

(c)  Bac.  Ab.  tit.  Master  aod  Senraot,  (L).  See  per  Lord  Holt,  Mid- 
iUUrn  ▼.  Fomler,  Salk.  282.     Skinoer,  625.     S.  C. 

(tf)  20  H.7.  13b.  21  H.7.  23.  cited  Hardr.  31.  See  Bwchtr  r.Law- 
Mm,  Rq>.  t.  H.  87. 


1830. 

Attorhey- 

6RNERAL 

V. 
SlDDORS 

and  Another. 


V. 
DE 
andAnoUMr. 
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1830.        have  authorized  the  shopman  to  conceal  the  tobacco  in 
Z*'^''^**^      the  cellar,  it  was  not  within  the  probable  consequences 
General      of  that  order,  that  the  servant  should  obtain  the  permit 
SiDDON       ^  here  charged,  (a)    Nothing  can  be  inferred  from  the 
circumstance  that  the  shopman  was  not  called  by  the 
defendants,  for  it  was  equally  incumbent  on  the  counsel 
for  the  crown,  to  have  examined  him,  to  prove  the  au- 
thority he  actually  received  from  the  defendants.  [JSay- 
tey  B. — If  this  act  is  done  by  the  servant,  not  to  protect 
himself,  but  his  master,  the  inference  arises  that  he 
did  it  in  furtherance  of  the  authority  received  from 
him.      In  Rex  v.  Dixon,  (b)  a  baker  was  indicted  for 
delivering  bread  made  of  noxious  materials  for  the  use 
of  the  children  of  the  Military  Asylum.    The  bread  was 
made  by  a  servant,  and  the  master  knew  that  alum 
was  used.    That  article  is  prohibited  to  be  used  in 
bread,  (c)  though  not  necessarily  noxious,  and  even  be- 
neficial, if  in  proper  solution.     The  master  was  held 
liable  for  the  act  of  his  servant  in  suffering  it  to  remain 
in  crude  lumps  in  the  bread,  for  it  was  his  duty  to  take 
proper  precautions  to  prevent  its  misuse.    In  Grammar 
V.  Nixon,  (d)  a  master  was  held  liable  for  a  false  war- 
ranty by  his  apprentice  of  the  fineness  of  an  ingot] — In 
Rex  V.  Dixon  the  master  recognised  the  act  of  the  ser- 
vant by  receiving  the  proceeds  of  the  bread,  so  that  he 
had  an  actual,  and  not  a  mere  constructive  knowledge 
of  the  transaction.     The  same  observation  applies  to 
Southern  v.  How,  (e)  and  there  the  jury  having  found 
that  the  master  did  not  command  the  factor  to  conceal 
that  the  jewels  were  counterfeit,  the  Court  inclined  that 
the  factor,  by  his  general  power  to  sell,  should  not  charge 

(a)  Soe  Foster  on  Crown  Ltw,  DUc.  S.  Ch.  8.  p.  969,  S70. 
(6)  8  M.  &  S.  11.    4  Cunp.  12.  S.  C. 
(e)  86  Geo.  3.  o.  22.  i.  S.  (d)  Stra.  658. 

(e)  Cro.  Jao.  468.    And  lee  Doctor  nad  Stedent,  16th  Ed.  285. 287. 
SirodM  T.  Dywm,  1  Smitb'i  Rep.  400.    ~ 
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his  master  if  he  exceeded  his  power.  Harding  v.  Greenr 
iig(ja)  was  an  action  for  a  libel  contained  in  a  letter 
written  by  the  defendant's  daughter ;  and  proof  that  she 
was  authorized  by  the  defendant  to  make  out  his  bills, 
and  write  his  general  letters  of  business,  was  held  in- 
sufficient to  charge  him  for  her  act,  without  evidence 
that  the  letter  in  question  was  written  with  his  know- 
ledge or  procurement,  or  was  recognized  by  him  after  it 
was  written.  IBtyley  B. — If  I  send  a  horse  to  be  sold 
without  direction  about  warranting  him,  and  my  servant 
wanrants  him,  I  am  liable.  (6)  In  Rex  v.  Bower,  {d)  the 
Court  never  doubted  the  liability  of  the  pawnbroker  for 
the  act  of  his  servant,  in  selling  a  chain  as  gold,  which 
was  not  genuine  gold.] 


1830. 

Attorn EY- 
Gbneral 

V. 
SlDDOH 

ud  AnoUier. 


Clarke  replied. 


Cur*  adv.  vuli. 


Albxander  L.  C.  B. — ^This  was  an  information  for 
the  penalties  imposed  by  law  for  harbouring  and  con* 
cealing  smuggled  goods,  and  for  using  a  permit  for  an- 
other purpose  than  that  of  accompanying  the  goods  for 
which  it  vFas  granted.  I  will  state  the  evidence  ap- 
plicable to  the  7th  count.  [Here  the  Chief  Baron  went 
through  the  evidence,  and  proceeded — ]  The  breach 
of  the  act  of  parliament,  which  enacts  that  the  permit 
shall  accompany  the  goods  for  which  it  is  granted,  is 
clear;  but  the  objection  is,  that  the  defendant  Siddofiy 


22d2Vav. 


(a)  1  B.Moore,  477. 

(A)  AUMmdar  t.  OAmm,  2  Cftoipb.  655,  for  the  nerrant  htd  en  implied 
■Bllioritj  to  warrut.  And  Me  Hc/yeor  r.  Hienoie,  5  Esp»  72.  Cro.  Jm.  471. 
Seems,  if  a  pcn»oii  not  a  horsedealer  sends  a  servant  to  a  fair  to  sell  a  borse^ 
and  desires  bim  not  to  warrant  it.    Bank  of  Scoikmd  t.  Waitom,  1  Dow,  46* 

(c)  Cowper,  828.  Qtuert,  if  in  tbe  principal  ease  it  was  left  to  the  jifrj  to 
aay  whether  the  master  gave  a  general  aniboritj  to  the  servant  to  do  the 
beat  he  coold  to  protect  tbe  property  against  the  sarvejiog  officers. 
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1830. 

Attorhey- 

OBNEftAL 

SlODON 
■nd  Another. 


who  was  the  mastM*  of  the  party  who  obtained  this 
pennvty  did  not  appear  to  have  taken  a  personal  share  in 
the  transaction,  and  was  not,  therefore,  liable  in  this 
proceeding  for  the  act  of  his  servant.    I  am  of  opinion, 
however,  that  on  the  evidence  he  was  rightly  convicted 
on  the  7th  count.    On  the  2d  count,  for  harbouring  and 
conoealbg  these  two  packages  of  tobacco  by  smuggling, 
the  only  evidence  was,  that  they  were  on  the  premises : 
now  it  was  of  daily  occurrence  to  convict  on  such  evi* 
dence,  or  the  revenue  laws  would  be  entirely  inoperative. 
If  primA  facie  evidence  of  gnilt  is  given,  the  presump- 
tion of  guilt  arises  till  rebutted  by  evidence  to  establish 
innocence;  on  the  same  principles  our  decision  proceeds, 
that  whatever  a  servant  does  in  the  course  of  and  as 
part  of  the  employ  with  which  he  is  entrusted  by  his 
master,  must  be  taken  to  be  the  act  of  his  master,  un- 
less the  contrary  is  shewn.    This  was  admitted  to  be 
law  in  civil  cases,  though  the  contrary  has  been  held  in 
criminal  cases ;  but  even  in  the  latter  it  has  prevailed 
to  a  certain  extent,  as  appears  from  the  cases  of  7%f 
King  V.  Dixofi,  and  7%e  £«n|g  v.  GutcL     In  the  first 
case  it  was  proved  that  alum,  though  prohibited  by 
statute  (a)  to  be  used  in  the  manufacture  of  bread,  was 
not  inevitably  noxious — ^that  the  master  had  authorised 
it  to  be  used,  and  though  there  was  no  evidence  that  he 
had  extended  that  authority  to  the  using  it  in  any  way 
which  would  be  prejudicial,  he  was  still  hdd  liable  for 
its  actual  use  in  an  unrestrained  and  'noxious  manner. 
The  principle  now  contended  for  was   not  sustained 
in  that  case,  and  the  laws  would  be  altogether  ineffec- 
tual, if  it  was  not  held  that  the  master  is  liable  for  every 
act  done  by  his  servant  in  pursuance  of  the  general 
purposes  of  his  employment.     Against  the  verdict  it  is 
argued,  thai  this  is  a  proceeding  for  an  act  of  the  ser- 


(a)  86  Geo.  3.  o.  221  s.  8. 
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vant  purely  criminal,  and  for  which,  therefore,  the 
master  could  not  be  liable ;  while,  on  the  other  hand, 
tliis  is  contended  to  be  a  mere  civil  proceeding  for  a 
penalty,  which  is  a  debt  due  to  the  crown.  If  the  de- 
cision of  the  Court  should  be  other  than  that  now 
pronounced,  irresponsible  persons  would  be  set  up  by  the 
parties  benefited  by  fraudulent  dealings,  so  as  to  avoid 
all  claims  under  the  revenue  laws. 


1830. 

Attornbt- 

Gbnbral 

r. 

SiDOON 

tnd  Another. 


Bayley  B. — I  am  of  the  same  opinion.    This  is  not 
properly  a  criminal  proceeding;    but  as  a  civil  pro- 
ceeding for  the  debt  of  the  crown,  it  is  penal  in  its 
nature,  as  are  also  informations  for  penalties  on  the 
statute  of  usury,  or  against  a  master  for  the  giving 
unstampt  receipts  by  his  servant.    Whether  the  infor- 
mation, here  is  penal  or  civil  in  its  nature,  the  act  of  the 
servant  is  by  law  to  be  considered  as  done  by  the 
master,  if  it  is  within  the  scope  of  the  probable  au- 
thority which  must  be  considered  to  be  given  by  the 
master  to  the  servant,  for  the  carrying  on  the  business  of 
the  former.    This  is  not  the  ordinary  ^ase  of  selling  in 
the  shop  of  the  master  the  articles  in  which  the  master 
deals,  for  that  being  within  the  ordinary  authority  given 
by  a  master  to  a  servant,  is  on  that  principle  held  to 
be  the  master's  act,  as  in  case  of  a  sale  by  the  servant  of 
a  libellous  publication.  Rex  v.  Nuti  (a),  RexY.  Alfnon(b), 
Rex  V.  Gutch  and  others  (c) — nor  was  the  illegal  act, 
here  made  the  subject  of  information,  done  in  the 
course  of  manufacturing  articles  which  the  master  in 
his  way  of  business  is   to  manufacture,  for  there  the 
servant  clearly  acts  within  the  scope  he  naturally  re- 
ceives from  his  master  to  manufacture  the  subjects 


(a)  Fitsgib.  Rep.  47.  1  Baroard.  806.  S.  C. 
(&)  5  Bar.  26S6. 

(r)  Moodj  &  M.  433.  And  tee  B.  r.  CutMl  5th^Erskioo*a  Speeches 

X.  T.  fTtfUer,  %  Esp.  21.  Jjamb*»  cose,  9  Coke,  59.    Moorv,  813.  S.  C. 

E 
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1830.       of  the  trade,  and  in  such  caaes,  therefore,  the  maatar 

a^rTTy-     ^  clearly  liable.    But  the  present  act  is  of  a  diflbrant 

Gkneral      description,  not   being  within   the  ordinary  range  of 

sipiKiH  those  acta  of  a  servant,  which  have  been  held  to  be 
'^  *''  the  master's.  In  order  to  form  a  judgment  wkelhn' 
it  is,  or  is  not  within  the  authority  given,  we  must 
investigate  its  nature,  and  the  participatioa  of  the 
master  in  any  thing  relating  to  it.  The  whole  attend- 
ing  circumstances  shew  it  to  be  that  of  a  servant  of 
a  fraudulent  master,  attempting  to  conceal  his  master's 
offence,  and  to  avert  its  consequences.  From  the  natwe 
of  the  whole  transaction  and  the  master's  conduct,  it 
must  be  inferred,  that  the  servant  had  antherify  fiom 
his  master  not  perhaps  to  do  this  particalar  aet,  bat  to 
do  the  best  to  frustrate  the  excise  laws  at  the  moment 
of  embarrassment  by  the  presence  of  the  officers.  For 
the  master  has  on  his  premises  goods,  for  possession  of 
which  he  has  no  legal  permit ;  the  detection  of  this  fiict 
brings  with  it  loss  of  character,  and  of  property  in  the 
shape  of  a  pecuniary  penalty.  The  master,  then,  having 
full  knowledge  that  such  articles  are  on  his  premises,  the 
authority  he  may  naturally  be  expected  to  give  to  his 
servant  in  such  a  case  is,  **  you  know  the  haiardoiis 
business  which  is  carrying  on  here,  do  what  yoa  can, 
or  what  is  reasonable,  to  protect  me  from  the  penalties 
attached  to  it.''  Has  the  servant  any  purpose  of  his  own 
to  answer  ?  None :  he  acts  for  his  master  at  considerable 
personal  risk  of  his  own.  For  whose  benefit  ?  Certainly 
not  for  his  own,  for  whether  the  goods  are  seized  or  not, 
is  indifferent  to  him  personally ;  but  his  master  has  a 
deep  concern  in  their  being  protected  by  the  servant's 
measures  for  that  end ;  and  it  is  clearly  for  the  benefit 
of  the  master,  to  be  shielded  from  the  penalties  of  his  il* 
legal  traffic,  for  while  he  sanctions  the  carrying  it  on, 
if  the  servant  adopts  means  calculated  to  save  the  master 
and  which  can  have  no  other  object,  the  course  so  taken 
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by  the  servant  must  be  taken  to  be  in  the  seryicei  and 
for  the  benefit  of  such  a  master,  and  to  be  within  the 
authority  probably  given  by  him  in  such  conjuncture,  (a) 
In  this  case,  there  is  pritnd  facie  evidence  of  such  an 
authority  in  reference  to  acts  of  this  description.  The 
extent  and  nature  of  such  authority  must  be  judged  of 
from  the  nature  of  the  servant's  employ,  who  in  this  case 
had  the  custody  of  this  illegally  obtained  article.  It  was 
open  to  the  master  to  rebut  such  primd  fade  evidence, 
and  as  that  was  not  done,  it  was  correctly  left  to  the  jury 
as  being  the  act  of  the  master. 


1839. 

ArroRNBY* 
General 

V. 
SlDPOff 

and  Another. 


Oarkow  B.-^I  conducted  the  prosecution  in  Rex  v. 
DixoH,  which  is  decisive  of  this  case.  It  was  there 
proved  that  a  certain  quantity  of  alum  in  a  proper  state 
of  solution  may  be  mixed  with  bread  without  danger  to 
the  consumers ;  but  it  was  held  that  if  a  master  baker 
win  introduce  alum,  he  ought  personally  to  secure  its  due 
dilution,  and  was  answemble  for  the  improper  use  of  an 
article,  which  might,  however,  be  innoxious  in  another 
form.  (&)  The  distinction  which  might  here  exist  between 
an  act  done  by  the  servant  in  the  ordinary  course  of  a 
master's  business,  and  this  act  of  sending  for  the  request 
note,  was  a  question  for  the  jury.  If  the  two  packages  of 
tobacco  were  not  brought  into  the  stock  for  the  benefit  of 
the  master,  the  servant  might  have  been  called  to  say, ''  I 
had  the  general  superintendance  of  the  warehouse,  but 
took  this  article  in  on  my  individual  account,  I  was  un- 
able to  pay  the  penalties,  so  sent  for  the  request  note  to 
shidd  myself  from  them/'  There  is  no  doubt  that  this 
fraudulent  act  was  done  by  connivance,  or  understanding 
with  the  master,  not  to  hesitate  at  any  thing  likely  to 
cover  the  illicit  trade. 

(a)  See  TmrhervUh  r.  Stamp,  Lord  Rajm.  264.  cod  firmed  in  Brudtir  r. 
FnmmU,  0  T.  B.  661.  tod  agiin  (with  Michael  r.  AlUtiree,  2  Ler.  172.)  ia 
Itomme  t.  Brag,  S  But,  601.  bjr  Lawrfmee  J. 

(fr)  See  Duron  r.  BelC,  1  Stark.  C.  N.  P.  287. 

E  2 
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1830. 

Attorney* 
General 

V. 
SiDDON 

aod  Anolber. 


Vaughan  B. — I  concur  in  the  opinions  delivered. 
In  order  to  bring  the  fraud  charged  within  the  penalty 
provided  by  the  act,  the  jury  must  be  satisfied  that  the 
master,  the  present  defendant,  used  or  caused  the  permit 
to  be  used  for  the  purposes  imputed  either  by  himself,  or 
a  servant  authorized  to  act  for  him  under  an  express  or 
implied,  an  actual  or  constructive  authority.  The  man- 
ner in  which  this  rule  is  drawn  up  shews,  that  the  act  of 
obtaining  the  permit  was  by  the  master's  order;  for  his 
conviction  for  the  improper  harbouring  and  concealiDg 
the  smuggled  tobacco,  charged  in  the  second  count,  is  ad- 
mitted by  him  to  be  proper,  and  the  jury  are  warranted  in 
coming  to  the  conclusion  that  the  act  was  the  act  of  the 
master,  from  the  presumption  reasonably  arising  that 
this  act  was  authorized  by  him.  For  as  he  was  not  present 
at  the  time  the  permit  was  improperly  used,  nor  at  the 
time  when  these  goods  were  deposited,  his  absence  might 
cover  the  latter  offence  here  admitted  as  well  as  the 
former.    This  is  a  penal  and  not  a  criminal  proceeding. 

Rule  discharged. 


Nov,  24th. 


The  Attorney-General  r.  Bell. 


Stat.6Geo.4.  HPHE  Lord  Chief  Baron  delivered  judgment  in  this 


c.  107.  pro- 
vides by  sec. 
52.  that  cer- 
tainspiritsand 
tobacco  shall 


case  which  had  been  argued  in  a  former  term. 
This  was  an  information  for  penalties  for  harbouring 
and  concealing  smuggled  goods,  the  first  count  of  which 
be  absolutely  gtated  that  the  defendant  had  harboured  and  concealed 

prohibited  to 

be  imported,    certain  goods,  liable  to  the  payment  of  certain  duties  on 

unless,  if 

spirits,  in  casks  of  not  less  than  40  gallons,  or  in  cases  of  not  less  than  3  dozen  quart 
bottles,  and  if  tobacco,  and  from  the  JSast  Indiei,  in  hogsheads,  &c.  of  lOOlbs. 
and  from  other  places,  in  hogsheads,  &c.  of  450lbs.  each ;  and  by  sect.  128,  that 
all  such  gpods  whose  importation  is  thus  restricted  on  account  of  the  packages, 
shall  be  deemed  prohibited  goods ; — A  count  stating  that  defendant  imported 
spirits  and  tobacco  in  casks  and  cases  of  less  than  the  legal  size,  and  harboured 
and  concealed  the  same  knowing  no  duties  had  been  paid  or  eecnred  thereon,  is 
bad,  for  prohibition  of  such  import  is  absolute. 
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the  importation  thereof,  which  had  then  and  there  been        1830. 
imported  and  illegally  unshipped,  the  duties  not  having     l'^^^^ 
been  first  paid  or  satisfied.    The  goods  are  stated  to  be      general 
5001bs.  of  tobaccOy  400  gallons  of  foreign  brandy,  and  400         bell. 
gallons  of  foreign  Geneva.    The  penalty  demanded  (the 
crown  having  exercised  tbe  option  given  to  them  by  the 
act)  is  the  treble  value.   There  were  several  other  counts ; 
the  jury  found  for  the  defendant  on  the  issues  gained  on 
all  the  counts,  except  the  first,  and  on  that  they  found 
a  special  verdict  to  this  effect,  ''  That  the  said  defendant 
on  the  day  and  year  in  the  said  first  count  of  the  said 
information  in  that  behalf  alleged,  imported  into  the 
United  Kingdom  the  said  tobacco  in  the  said  first  count 
mentioned,  in  packages  containing  281bs  weight  each 
and  no  more,  and  that  the  said  defendant  imported  into 
the  United  Kingdom  foreign  brandy  and  foreign  Geneva, 
in  the  said  first  count  of  the  said  information  mentioned, 
in  casks  containing  four  gallons  each  and  no  more,  and 
that  the  said  tobacco,  foreign  brandy  and  foreign  Geneva, 
in  that  count  mentioned,  were  not  imported  into  the 
United  Kingdom  to  be  legally  deposited  or  warehoused 
for  exportation,  and  that  the  said  defendant  did  know- 
ingly harbour,  keep,  and  conceal,  and  did  knowingly 
permit  and  suffer  to  be  harboured,  kept,  and  concealed 
the  said  goods  in  the  said  first  count  of  the  said  infor- 
mation mentioned,  at  the  same  time  and  place  in  that 
behalf  within  mentioned,  they  the  defendants  at  the  said 
time,  when  they  so  harboured,  kept  and  concealed  the 
same  goods,  well  knowing  that  the  same  had  been  im- 
ported and  unshipped  in  manner  and  form  aforesaid  in 
this  Kingdom,  without  any  duties  thereon  having  beenjirst 
paid  or  seaired.*'    There  is  no  doubt  therefore  of  the  de- 
fendants harbouring    and  concealing  run  goods.     The 
objection  to  this  information  and  to  the  recovery  by  the 
crown  is,  that  goods  in  the  state  in  which  these  are  re- 
presented in  the  special  verdict  to  have  been  imported, 
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are  absolutely  prohibited  and  forfeited,  whereas  the 
averment  in  the  information  ia  that  they  were  liable 
to  duties,  and  the  offence  stated  is,  the  having  imported 
them  without  having  paid  those  duties.  The  provifflons 
on  this  subject  are  contained  in  6  Oea  4.  c.  107.  and  by 
section  52  of  that  act,  certain  goods  are  absolutdy  {mo- 
hibited  to  be  imported,  or  can  be  imported  only  under 
the  restrictions  mentioned  in  each  table.  The  goods  so 
restricted  are  described  and  specified  in  tables  or  Usts 
which  are  found  in  the  body  of  the  act;  among  which 
are  the  following : — Certain  spirits  among  which  these 
are,  unless  in  casks  containing  not  less  than  40  galions, 
or  in  cases  containing  not  less  than  three  dozen  reputed 
quart  bottles.  Then  as  to  tobacco,  the  prohibition  is 
absolute,  except  under  the  restrictions  that  it  be  im- 
ported, if  from  the  East  Indies,  in  hogsheads,  casks,  and 
chests,  or  cases  of  lOOlbs  weight;  or  45Qlbs  w^ht 
if  from  any  other  place.  Then  in  the  subsequent  sec* 
tion  128,  it  is  provided  that  all  goods,  the  importation 
of,  which  is  restricted  on  account  of  the  packages,  shall 
be  deemed  and  taken  to  be  prohibited  goods.  Now  the 
information  describes  these  goods  which  the  act  says 
shall  be  prohibited,  as  goods  which  may  be  imported  on 
paying  duty,  and  the  complaint  is  that  they  have  been 
imported  without  paying  or  securing  the  duty.  It  is 
said  that  the  crown  cannot  know  in  what  packages  they 
were  imported.  This  is  true,  primd  faciei  as  they  would 
be  deemed  imported  in  the  packages  in  which  they  were 
found ;  but  all  difficulty  would  be  obviated  by  inserting 
a  double  set  of  counts.  There  is  some  inconvenience  in 
so  doing  and  some  expence,  but  we  do  not  think  that 
the  objection  arising  from  that  expence  and  inconveni- 
ence, would  warrant  us  in  sustaining  this  convicti(m  for 
one  offence,  upon  an  information  charging  another 
Therefore  we  think  there  must  be 

Judgment  for  defendant. 
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Newberry  and  Benson  v.  Coltin  and  Others.         i^ov.  I3tli. 
(In  Error  from  the  King's  Bench.) 


BeficNne  Tinoal,  L,  C.  J.  —  Qaselbe,  Bosanquet, 
and  Aldbrson^  Js.  —  Garrow,  Vaughan,  and 
B0L.LAND,  Bs. 


ACTION  on  th#  case  against  the  defendants  below,  as  Where  the 
^  owners  of  a 

owners  of  the  Aip  Benaon,  for  the  loss  of  goods  ship,  by  au 

iDstrament 
Called  a  charter-party ,  appointed  B.  to  the  command ,  and  asreed  that  (the  ship 
being  tight,  &c.,  and  manned  with  thirty-five  men)  B,  should  be  at  liberty  to 
receiTe  on  board  a  OMrgo  of  lawful  goods  (reserving  100  tons  to  be  laden  for 
account  of  the  owners,  and  proceed  therewith  to  Calcutta,  and  there  re-load  the 
ship  with  a  cargo  of  East  India  produce,  and  return  to  London,  and  upon  her 
arriral  and  discharge  there,  the  intended  voyage  and  service  should  end.  And 
the  owners  further  agreed,  that  the  complement  of  thirtv-five  men  should,  if 
possible,  be  kept  up ;  that  they  would  supply  the  ship  with  stores,  and  that  she 
might  be  retained  in  the  said  service  twelve  months,  or  so  much  longer  as  was 
necessary  to  complete  the  voyage.  In  consideration  of  which  B,  agreed  to  take 
the  coBunand,  and  reoeive  the  ship  into  his  service  for  twelve  months  certain, 
and  such  longer  time  as  might  be  necessary  to  complete  the  voyage,  and  pay  to 
the  owners  for  the  use  and  hire  of  the  ship  after  the  rate  of  26f.  per  ton  per 
month,  of  which  1000/.  was  to  be  paid  on  the  execution  of  the  charter-party, 
and  2000/.  by  two  approved  bills  on  Calcutta,  one  of  which  was  to  be  payable 
one  meath,  and  the  other  two  months  idUr  her  arrival  there ;  the  residue  to 
he  paid  or  secured  to  the  satisfaction  of  the  owners  on  the  arrival  of  the  ship  at 
London,  and  previous  to  commencing  the  discharge  of  her  homeward  cargo* 
(Certain  other  stipalations  for  payment  of  freight,  if  the  ship  were  detained  in 
India,  were  then  made.)  And  it  was  further  agreed,  that  B,  should  remit  all 
freight-bills  for  the  homeward  cargo  to  Buekles  and  Co.  in  London,  who  should 
hold  them  as  joint  trustees  for  the  owners  and  B. ;  that  they  should  first  be 
applied  to  payment  of  the  balance  of  freight  due  from  B.,  and  the  surplus,  if 
any,  be  handed  over  to  him.  It  was  then  provided,  thai  the  owners  should 
have  an  agent  on  board,  who  was  to  have  the  sok  management  of  the  ship's 
stores,  and  power  to  displace  B.  for  breach  of  any  covenant  in  the  charter- 
party«  and  appoint  aaotiier  commander.  C  and  Co.,  in  Calcutta,  having  know- 
ledge of  this  instrument,  shipped  goods  on  board  the  vessel  for  London,  which 
were  never  delivered  there.  Held  that  they  could  not  recover  against  the 
owners,  for  by  the  agreement  between  ihen  and  B.  he  became  owner  pro  hAc 
vice  on  three  grounds.  Ist  He  was  to  take  the  ship  into  his  service  for  twelve 
mondis,  at  a  certain  rate  per  ton.  2dly.  Had  the  owner's  agent  displaced  him 
from  the  command,  he  would  have  remained  tiie  freighter  liable  to  the  shippers ; 
and  lastly,  the  surplus  freight  belonged  to  him  and  not  to  the  owners,  who  had  a 
remedy  on  the  charter-party  if  no  might  had  been  earned. 
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shipped  by  the  plaintiffs  below  in  India  to  be  conveyed  to 
Efigland,  The  first  count  alleged,  that  the  defendants 
below  before  and  on  the  1 1th  day  of  March,  1817,  were 
owners  of  the  Benson,  whereof  one  George  Betham  then 
was  master,  and  which  ship  or  vessel  was  then  riding  at 
anchor  in  parts  beyond  the  seas,  to  wit,  in  the  river 
Hooghly,  in  the  East  Indies,  and  bound  on  a  voyage 
from  thence  to  the  port  of  London;  and  that  the  de- 
fendants so  being  owners  of  the  ship  or  vessel  as  afore- 
said, the  plaintiffs  heretofore,  to  wit,  on,  &c.,  in  the  river 
Hooghly  sforesaid,  shipped  and  loaded,  and  caused  to 
be  shipped  and  loaded,  in  and  on  board  of  the  said  ship 
or  vessel,  whereof  the  said  George  Betham  then  was 
master,  and  which  said  ship  or  vessel  was  then  riding  at 
anchor  in  the  river  Hooghly  aforesaid,  divers  goods  and 
merchandize,  to  wit,  2171  bags  of  sugar,  and  191  chests 
of  indigo  of  them  the  plaintiffs,  then  being  in  good 
order  and  well  conditioned,  and  of  a  large  value,  to  wit, 
of  the  value  of  20,000/.  of  lawful  money  oSGreat  Britain, 
to  be  taken  care  of,  and  safely  and  securely  carried  and 
conveyed  in  and  on  board  of  the  said  ship  or  vessel 
from  the  river  Hooghly  aforesaid  to  the  port  of  London 
aforesaid;  and  there,  to  wit,  at  the  port  of  London 
aforesaid,  to  be  safely  and  securely  delivered  in  the  like 
good  order,  and  well  conditioned,  to  certain  persons, 
commonly  called  and  known  by  the  names,  and  using 
the  style  and  firm  of  Messrs.  Bazett,Farquhar^  Crawford, 
and  Company,  or  to  their  assigns,  (the  act  of  Qod,  the 
King's  enemies,  fire,  and  all  and  every  other  dangers  and 
accidents  of  the  seas,  rivers,  and  navigation  of  whatever 
nature  and  kind  soever  excepted,)  for  ceitain  fireight 
and  reward,  payable  by  bills  in  that  behalf;  and,  al- 
though the  said  goods  and  merchandizes  were  then  and 
there  had  and  received  by  the  said  George  Betham,  so 
being  master  of  the  said  ship  or  vessel  as  aforesaid,  in 
and  on  boasd  of  the  said  ship  or  vessel  in  the  river 
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Hooghfy  aforesaid,  to  be  carried,  conveyed,  and  deli- 
vered as  aforesaid ;  yet  the  defendants,  so  being  owners 
of  the  said  ship  or  vessel  as  aforesaid,  not  regarding 
their  duty  as  such  owners,  but  neglecting  the  same,  and 
contriving,  and  wrongfully  and  unjustly  intending  to  in- 
jure the  {^aintiffs  in  this  behalf,  did  not,  nor  would, 
take  care  of,  and  safely  or  securely  carry  or  convey  the 
said  goods  and  merchandizes,  or  cause  the  same  to  be 
carried  and  conveyed  in  or  on  board  of  the  said  ship  or 
vessel,  or  otherwise,  from  the  river  Hooghly  aforesaid  to 
the  port  of  London  aforesaid,  nor  there,  to  wit,  at  the 
port  of  London  aforesaid,  safely  or  securely  deliver  the 
same,  or  cause  the  same  to  be  delivered  to  Messrs. 
Barett,  Farquhar,  Cratofordy  and  Company,  or  to  their 
assigns,  although  the  defendants  were  not  prevented 
from  so  doing  by  the  act  of  God,  the  King's  enemies, 
fire,  or  other  dangers  or  accidents  of  the  seas,  rivers,  or 
navigation  of  any  nature  or  kind  soever ;  but,  on  the 
contrary  thereof,  they,  the  defendants,  so  being  owners 
of  the  said  ship  or  vessel  as  aforesaid,  so  improperly  be- 
haved and  conducted  themselves  with  respect  to  the  said 
goods  and  merchandizes,  that  by  and  through  the  mere 
carelessness,  negligence,  misconduct,  and  default  of  the 
defendants,  and  their  servants,  in  this  behalf,  a  great 
part  of  the  said  goods  and  merchandizes,  being  of  great 
value,  to  wit,  of  the  value  of  10,000/.  of  the  like  lawful 
money,  became  and  was  wholly  lost  to  the  plaintiffs  below; 
and,  also,  thereby  the  residue  of  the  said  goods  and  mer- 
chandizes, being  of  great  value,  to  wit,  of  the  value  of 
10,000/.  of  like  lawful  money,  became  and  was  greatly 
damaged,  lessened  in  value,  and  spoiled,  and  the  plain- 
tiffs below  lost  and  were  deprived  of  divers  great  gains 
and  profits  which  might  and  would  otherwise  have  arisen 
and  accrued  to  them  from  the  sale  thereof,  to  wit,  at 
London  aforesaid.     Plea,  not  guilty. 

At  the  trial  before  Lord  Tenterden  C.  J.,  at  the  London 
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BittingB  after  Mkhaeimaa  term,  1826,  a  special  verdict  was 
found  as  to  the  promieefl  in  the  first  count  of  the  dedaia- 
tioa  mentioned,  in  substance  as  foUows: — ^On  the  11th 
March,  in  the  year  of  our  Lord  1817,  the  plaintifis  beloir 
shipped  on  board  the  ship  BenBon,  near  CakuUa^  in  the 
Eoit  IndieB,  then  riding  at  anchor  in  the  river  Haoghfy, 
2171  bags  of  sugar,  and  191  chests  of  indigo,  then  be- 
ing in  good  order,  and  well  conditioned,  for  which  the 
following  Bill  of'  laiing  was  signed  by  Qeorge  Betiam, 
then  being  the  master  of  the  said  ship,  under  the  cir* 
oumstanoes  hereinafter  mentioned :  ''  Shipped  by  the 
grace  of  Qod,  in  good  order  and  well  conditioned,  by 
Messrs.  Cohbu,  Baxeit,  and  Company,  in  and  upon  the 
good  ship  called  the  Bemtm,  whereof  is  master,  under 
God,  for  this  present  voyage,  George  Betham,  and  now 
riding  at  anchor  in  the  river  Hooghly,  and  by  God's  grace 
bound  for  Landan,  that  is  to  say,  217 1  bags  of  sugar,  und 
191  chests  of  indigo,  being  marked  and  Numbered  as  in 
the  margin,  and  are  to  be  delivered  in  the  like  good 
order,  and  well  conditioned,  at  the  aforesaid  port  of 
London,  the  act  of  God,  the  King's  enemies,  fire,  and  all 
and  every  other  dangers  and  accidents  of  the 
rivers,  and  navigation  of  whatever  nature  and  kind 
ever  excepted,  unto  Messrs.  Baseit,  Farqukar,  Crawford, 
and  Company,  or  to  their  assigns;  frei^t  for  the  said 
goods  being  paid  by  bills."  G.  Buham  received  the  said 
goods  cm  board  the  said  ship  in  the  river  Hoof^,  to  be 
carried  and  conveyed  according  to  the  bill  of  lading.  At 
the  time  of  the  said  goods  being  so  shipped  and  rfr- 
ceived,  and  the  said  bill  of  lading  signed,  and  before  that 
time  the  defendants  below  were  the  owners  of  the  said 
ship,  and  before  the  said  ship  sailed  to  the  Eatt  Indies, 
and  whilst  they  were  such  owners,  the  following  Charier' 
party,  bearing  date  the  7th  day  of  June,  in  the  year  of 
our  Lord  1816,  was  executed  by  the  defendant  below 
Thomas  SierUng  Benson,  who  was  then  the  managing 
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owner  of  the  said  8bip»  and  acting  on  behalf  of  himaelf 
and  the  other  owner  of  the  ship  on  the  one  part,  and  O. 
Beihamp  of  the  other  part,  for  the  said  ship  Benson* 

**  This  Charter-party  of  Affreightment^  made  and  con^ 
eluded  in  London  the  7th  day  of  Jwe^  in  the  year  of  our 
Lord  1916,  between  Thoma$  SUrting  Bemon,  of  the  city 
of  Ijondon,  part  owner  of  the  good  ship  or  vessel  called 
the  Benson,  of  673  tons  measurement,  ot  thereabouts,  now 
lying  in  the  port  i)tJjondon,  of  the  one  part;  and  George 
Beihatn,  of  the  city  of  London,  merchant  and  mariner, 
freighter  of  tie  mid  Mp,  of  the  other  part;  Witnesseth, 
that  the  said  owner,  for  the  considerations  heieinafler 
mentioned,  doth  hereby  promise  and  agiee  to  and  with 
George Betham,\iM  executors, administrators  and  assigns, 
that  he  G»  Betham  shall  have,  and  he  is  hereby  accord- 
ingly appointed  to,  the  command  of  the  said  ship,  but 
with  such  restrictions  as  hereinafter  mentioned,  and  sub* 
ject  to  the  proviso  or  condition  hereinafter  contained  r^ 
specting  the  appointment  of  an  agent  on  board  the  said 
ship  on  the  part  of  the  said  owners.    And  the  said  ship 
being  tight,  staunch,  and  substantial,  and  every  way 
properly  fitted,  victualled,  and  provided,  as  is  usual  for 
vessels  in  the  merchant's  service,  and  for  the  voyage  and 
serviceher^nafter  mentioned,and  being  also  manned  with 
thirty-five  men  and  boys,  the  said  commander  included^ 
he  the  said  George  Betkam  shall  be  at  liberty,  and  he  is 
hereby  allowed  and  permitted  to  receive,  take,  and  load 
on  board  the  said  ship,  in  the  port  of  London,  all  such 
lawful  goods,  wares,  or  merchandiae  as  he  may  think 
proper  to  ship»  not  exceeding  in  the  whole  what  the  said 
ship  can  reasonably  stow  and  carry  over  and  above  her 
stores^  tackle,  apparel,  and  provisions,  and  reserving 
sufficient  room  in  the  said  ship  for  100  tons  of  goods  to 
be  laden  by  or  for  account  of  the  said  owner  as  herein- 
afler  is  mentioned.    And  the  said  ship  being  so  laden, 
he  G.  Betham  shaU  and  will  set  sail  therewith  and  pro- 
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ceod  to  Cakuita  in  the  East  Jfidies,  with  liberty  to  touch 
at  Madeira  and  Madras  in  her  outward  passage ;  and 
being  arrived  at  Calcutta  aforesaid^  shall  and  will  un- 
load the  said  outward  cargo,  and  reload  the  said  ship 
with  a  cargo  of  East  India  produce,  and  return  with  the 
same  to  the  port  of  London,  and  upon  her  arrival  there, 
and  being  finally  discharged  of  her  cargo,  and  cleared 
by  the  revenue  officers,  the  said  intended  voyage  and 
service  is  to  end  and  be  completed,  the  act  of  God,  the 
King's  enemies,  restraint  of  princes  and  rulers,  fire,  and 
all  and  every  the  dangers  and  accidents  of  the  seas, 
rivers,  and  navigation  of  what  nature  or  kind  so  ever  ex- 
cepted. And  the  said  owner  doth  hereby  further  pro- 
mise and  agree  to  and  with  G.  Betham^  his  executors, 
&c.  that  in  case  any  of  the  aforesaid  complement  of 
thirty-five  men  and  boys  shall  happen  to  die,  or  desert, 
or  leave  the  said  ship  during  the  said  intended  voyage 
and  service,  so  that  the  number  shall  be  reduced  below 
thirty-two,  that  then  and  in  every  such  event  happen- 
ing, the  aforesaid  number  of  thirty-two  shall,  if  prac- 
ticable, be  kept  and  made  up  at  the  expence  of  the  said 
owner.  And  further,  that  the  said  ship  shall  at  all 
times  during  her  said  intended  voyage  add  service  be 
furnished  and  provided  with  proper  and  sufficient  stores, 
provisions,  and  other  necessary  articles,  and  that  the 
said  ship  shall,  if  required,  be  kept  and  continued  in 
the  service  aforesaid  for  and  during  the  term  of  twelve 
calendar  months,  to  be  accounted  from  the  twelfth  day 
of  the  present  month  of  June,  and  for  and  during  such 
longer  time  or  term  as  may  be  necessary  to  complete, 
her  aforesaid  voyage,  and  until  her  return  to  the  port  of 
London,  being  finally  discharged  of  her  homeward  cai^o, 
and  cleared  by  the  revenue  officers.  And  the  said  owner 
doth  also  promise  and  agree,  that  the  said  ship  shall, 
previous  to  her  departure  from  the  port  of  London  on 
her  above-mentioned  voyage,  be  furnished  and  provided 
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with  good  water  casks,  capable  of  containing  eighteen 
tons  of  water^  and  the  said  owner  doth  also  engage  to 
provide  the  said  ship  with  coals  and  wood  for  cooking 
and  dressing  the  passengers'  provisions,  for  which  the 
said  freighter  is  to  pay  or  allow  unto  the  said  owner,  at 
and  after  the  rate  of  fourteen  pence  for  every  passenger 
or  servant  per  lunar  month,  and  so  in  proportion  for  a 
less  period.     In  consideration  whereof,  and  of  every 
thing  above  mentioned,  he,  G.  Betham,  doth  hereby 
promise  and  agree  to  and  with  the  said  Thomas  Sterling 
Benson,  in  manner  and  form  following,  that  is  to  say, 
that  he,  G.  Betham,  shall  and  will  take  upon  himself 
the  command  of  the  said  ship  for  and  during  her  said 
intended  voyage,  and  until  her  return  to  the  port  of 
London,  and  shall  and  vrill  navigate  her  to  the  best  and 
utmost  of  his  skill  and  ability;  and,  also,  that  he,  G. 
Betham,  shall  and  will  accept,  receive,  and  take  the  said 
ship  into  his  service  for  and  during  the  term  or  space  of 
twelve  calendar  months  certain,  to  commence  and  be 
accounted  from  the  twelfth  day  of  the  present  month  of 
June,  and  for  and  during  such  longer  time  or  term,  if 
any,  as  may  be  necessary  to  complete  her  said  intended 
voyage,  and  until  her  return  to  and  final  clearance  in 
the  port  of  London  aforesaid.     And,  further,  that  he 
shall  and  will  well  and  truly  pay  or  cause  to  be  paid 
unto  the  said  owner  freight  for  the  use  or  hire  of  the  said 
ship,  at  and  after  the  rate  of  25s.  per  ton,  register 
measurement  of  the  said  ship,  per  calendar  month,  for 
and  during  the  aforesaid  term  of  twelve  calendar  ihonths 
certain,  and  for  and  during  such  longer  time  or  term,  if 
any,  as  may  be  necessary  to  complete  her  said  intended 
voyage,  and  until  her  return  to  the  port  of  London,  and 
being  finally  discharged  of  her  homeward  cargo,  and 
cleared  by  the  revenue  officers,  or  up  to  the  day  of  her 
being  lost,  captured,  or  last  seen  or  heard  of;  such 
freight  to  be  paid  in  manner  following :  that  is  to  say. 
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the  Bum  of  10002.,  part  thereof,  at  or  before  the  execu- 
tion of  these  preeents ;  the  cram  of  2000/.,  further  part 
thereof,  by  approved  bill  or  bills  to  be  drawn  in  Londbn 
vtptm  Calcutta,  in  faTOur  of  the  said  owner,  payable,  as 
to  one  moiety  thereof,  at  one  calendar  month,  and  as  to 
the  other  moiety  thereof  at  two  calendar  months  next 
aftof  the  ship  shall  arrire  at  Cakutta,  and  the  residue 
and  remainder  of  such  freight  to  be  paid  or  secured  to 
die  satisfaction  of  the  said  owner,  upon  the  arrivai  of 
thtf  ship  in  the  port  of  London,  and  previous  to  com- 
mencing the  discharge  of  her  homeward  cargo :  Pro- 
vided always,  that  in  case  the  said  ship  shaH  be  kept  or 
detained  at  Calcutta  aforesaid  more  than  ninety  days, 
then  and  in  such  case  the  said  George  Betham  doth 
hereby  engage  to  pay  or  cause  to  be  paid  at  Calcutta 
aforesaid,  to  the  agent  of  the  said  owner,  the  sum  of 
1000/r,  either  in  cash  or  by  bills  to  be  approved  of  by 
SBch  agent,  in  part  payment  of  the  balance  of  freight 
which  may  become  due  under  and  by  virtue  of  this 
charter-party ;  and  the  further  sum  of  lOOOiL  at  the  ex- 
piration of  every  sixty  days  after  the  said  ninety  days 
which  the  said  ship  may  expend  or  lie  at  Calcutta  afore- 
said.   And  it  is  hereby  declared  and  agreed  by  and 
between  the  said  parties,  that  bills  remitted  from  India 
in  manner  hereinafter  expressed  shall  be  deemed,  taken, 
and  considered  as  good  and  sufficient  security  for  the 
payment  of  the  residue  or  balance  of  freight  which  may 
become  due  under  and  by  virtue  of  these  presents  as 
hereinbefore  mentioned.    And  G.  Betham  doth  hereby 
especially  promise  and  agree,  that  all  and  every  the 
bills  of  exchange  which  may  be  taken  in  payment  of  the 
freight  of  the  said  ship's  homeward  cargo,  shall  be  made 
payable  to,  or  to  the  order  of,  Messrs.  Buckles,  Bagster, 
and  Buckanan,  of  the  city  of  London,  merchants,  or 
indorsed  over  to  them,  and  delivered  to  the  owner's 
agent,   to  be  by  him  remitted  to  the  said  Buckles, 
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JBag9i€r,  and  Bmclumam,  in  London,  wlio  it  is  hereby 
especiaUy  agreed  by  and  between  the  aaid  partiee,  are 
to  leceive  the  amoont  thereof^  as  joint  trustees  fx  the 
said  owner  and  G.  Betham,  he  G.  Bdham  hereby  aatho- 
lizing  and  empowering  them  to  apixopriate  die  proceeds 
of  siM^  bills  of  exdiange  in  or  towards  payment  to  the 
owner  of  the  balance  of  frei^t  which  may  be  or  become 
doe  to  him  under  and  by  virtue  of  theee  presents,  and 
the  residue,  if  any,  to  G.  Belham.   And  G.  Beikam  doth 
hereby  further  promise  and  agree  to  furnish  and  provide, 
at  hifl  own  expence,  snfficiant  provision  and  wator,  and 
also  all  other  necessaries  for  the  use  of  the  passengers 
on  board  the  said  ship ;  and  that  he  shall  and  wiD  pay 
for  all  provisions  belonging  to  the  owners  of  the  ship 
which  shall  be  issued  for  the  use  of,  or  consumed  by, 
any  of  the  passengers  or  servants  during  the  voyage,  an 
aceouBt  of  the  same  being  rendered  to  him  once  a  week 
by  the  said  owner's  agent,  or  by  the  steward  on  board 
the  ship.    And  further,  that  all  expences  of  bidk  heads, 
cabins,  and  other  accommodatioB  for  passengers,  shall 
be  pud  by  him  G.  Betham ;  the  materials  for  which  are 
to  be  left  on  board  the  ship  at  the  termination  of  the 
vcqrage,  and  become  the  property  of  the  owner.    And 
G.  Beiham  doth  also  agree  to  pay  and  defiray  aH  port 
chaiges  and  pilotage  which  may  be  incurred  by  the  ship 
during  her  intended  service,  save  and  exoept  such  as 
may  be  incurred  in  the  port  of  London^  outward  and 
homeward  bound,  and  once  at  Calcutta.  And  G.  Betham 
doth  hereby  further  agree,  that  the  owner  shall  have  the 
liberty  of  shipping  on  board  the  said  ship  outward 
bound,  fre^ht-firee,  any  quantity  of  iron,  vinegar,  and 
mustard  he  may  think  fit,  not  exceeding  in  the  whole 
100  tons,  to  be  delivered  at  Calcutta :  Provided  always, 
and  it  is  hereby  expressly  agreed  and  understood  by  and 
between  the  parties  to  these  presente,  and  particularly 
by  G.  Betham,  that  an  agent  shall  be  put  on  board  the 
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ship   by  the  owner  for  and  during  the  whole   of  her 
aforesaid  voyage   and    service,  and  who   is  to  have  a 
separate  cabin  in  the  said  ship  for  his  sole  use,  and  to 
mess  at  the  said  George  Betham'8  table ;  which  agent  is 
to  have  the  sole  management,  direction,  and  superin- 
tendance  of  the  ship's  stores  and  provisions,  and  the 
issuing  and  delivering  out  of  the  same  for  and  during 
the  intended  voyage ;  and  such  agent  is  likewise  to  have 
the  sole  ordering  and  purchasing  of  any  supplies,  stores, 
provisions,  and  other  articles  which  may  be  required  for 
the  use  of  the  ship  during  her  voyage,  and  that  all  bills 
which  may  be  required  to  be  drawn  upon  the  owners  of 
the  ship  for  any  such  supplies  or  otherwise  on  account 
of  the  ship,  shall  be  drawn  by  such  agent  only :  Pro- 
vided also,  and  it  is  hereby  further  agreed  by  and 
between  the  said  parties,  and  especially  by  the  ovnier, 
that  the  freighter  shall  have  the  liberty  and  privilege  of 
employing  the  ship  in  the  East  Indies  for  any  inter- 
mediate  voyage  or  voyages  he  may  think  fit,  without 
prejudice  to  this  charter-party,  but  not  exceeding  in  the 
whole  the  time  or  term  of  twelve  calendar  months,  to 
be  computed  from  and  after  the  expiration  of  thirty 
days  next  after  the  arrival  of  the  ship  at  Calcutta  afore- 
said, upon  his  G.  Betham's  paying  or  causing  to  be  paid 
to  the  owner  the  same  rate  of  freight  as  is  hereinbefore 
stipulated,  viz.   25s,  per  ton  per   month  for  all  such 
additional  time  as  the  ship  may  be  so  employed  or  de- 
tained in  India;  such  additional  freight  being  paid  to 
the  owner's  agent  for  the  time  being,  or  securred  to  his 
satisfaction,  previous  to  the  ship  entering  or  proceeding 
on  such  additional  voyage  or  service.    And  it  is  hereby 
expressly  provided  and  declared,  that  in  case  G.  Be* 
tham  shall  proceed  with  the  said  ship  to  any  part  or 
place  other  than  Madeira^  Madras^  and  Calcutta  afore^ 
said,  without  the  special  leave  in  writing  of  the  agent  of 
the  owner  for  the  time  being,  or  if  G.  Betkam  shall  be 
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guilty  of  a  breach  of  any  or  either  of  the  promises  and 
agreements  herein  contained  on  his  part,  then  and  in 
any  such  case  he  shall  be  and  become  divested  of  any 
farther  command  of  or  in  the  ship^  and  it  shall  there- 
upon be  lawful  for  the  owner's  agent  for  the  time  being 
to  appoint  another  commander  for  the  ship  in  lieu  and 
stead  of  the  said  George  Betham.''    This  charter-party 
was  made  and  executed  bon&Jide.    On  the  25th  of  July 
1816,  the  following  memorandum  was  signed  and  agreed 
to  by  the  defendant,  Thomas  Sterling  Benson,  and  the 
said  G.  Beikam :  **  Conditions  agreed  between  Utomas 
Sterling  Benson,  Esq.,  owner,  and  George  Bethantj  Esq., 
commander  of  the  ship  Benson,  on  a  royage  to  LuUa. 
Wages,  say  10/.  per  month.     No  primage  or  privilege 
of  tonnage  whatever.    Cabin  allowance  for  voyage  (it 
being  understood  that  the  agent,  chief  and  second  mates, 
and  surgeon,  if  any,  mess  in  cabin),  160/.,  owner  pro- 
viding nothing.    Allowance  while  in  India,  three  sicca 
rupees  per  day." 

Samuel  Oviatt  went  as  agent  on  board  the  said  ship 
Benson  under  the  said  charter-party,  on  the  said  voyage, 
and  carried  out  letters  of  introduction  from  the  persons 
using  the  said  firm  of  Buckles,  Bagster,  and  Buchanan, 
being  merchants  in  London,  on  behalf  of  the  said  de- 
fendants, to  the  plaintiffs,  by  which  he  was  directed  to 
apply  to  them  in  case  of  necessity ;  and  he  did  apply  to 
them,  and  they  acted  as  agents  at  Calcutta,  both  for  the 
said  defendants  and  G.Belham,  as  hereinafter  mentioned. 
Samuel  Oviatt  acted  under  a  p€fwer  of  attorney  executed 
by  the  defendant  Thomas  Sterling  Benson,  which  re- 
cited the  charter-party,  and  then  gave  Oviatt  authority 
to  do  on  his  behalf  all  things  for  which  that  instrument 
contemplated  the  appointment  of  an  agent.      Samuel 
Oviatt  carried  out  with  him  the  charter-party,  and  com- 
municated it  to  the  plaintiffs  as  soon  as  he  arrived  at 
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Cakutia,  and  before  the  shipping  of  the  goods ;  and  the 
plaintiffs  before  that  time  read  the  charter-party,  and 
receired  a  copy  thereof,  and  for  the  freight  of  the  said 
quantity  of  sugar  and  indigo  in  the  bill  of  lading  meii- 
tioned;  the  plaintiffs  drew  bills  upon  certain  other  per- 
sonsy  payable  sixty  days  after  the  ship  Bemon's  arrival 
in  London  to  the  order  of  Buckks,  Bagster,  and  Bucha- 
nanf  which  bilk  they  delivered  to  S.  Oviait,  to  be  re- 
mitted to  the  said  last-mentioned  persons,  pursoant  to 
the  stipulation  in  the  charter-party ;  and  the  said  bills 
were  so  remitted.  G.  Betkam  employed  the  plaintiffs  as 
his  agents  at  Cakutta,  who  accordingly  acted  as  such, 
and  ccdlected  and  paid  over  to  him  the  freight  of  the 
goods  carried  in  the  ship  on  the  voyage  from  London  to 
Calcutta,  and  procurred  freight  for  him  on  the  voyage 
from  Calcutta  to  London ;  and  they  had  a  commission 
from  him  for  procuring  such  freight.  The  ship  sailed  on 
her  voyage  from  the  river  Hoogkly  to  London  with  the 
said  quantities  of  sugar  and  indigo  on  board,  but  they 
never  were  delivered  to  the  plaintiffs  or  their  assigns 
pursuant  to  the  bill  of  lading,  although  no  act  of  Ood, 
the  king's  enemies,  fire,  or  any  other  dangers  or  accidents 
of  the  seas,  rivers,  or  navigation  of  what  nature  or  kind 
soever,  prevented  the  same  firom  being  so  deHvered; 
but,  on  the  contrary  thereof,  1651  bags  of  the  said 
sugar,  and  twelve  chests  of  the  said  indigo  were  wholly 
lost  to  the  plaintiffs,  and  the  residue  of  the  said  sugar 
and  indigo  greatly  lessened  in  value. 


Campbell  /or  the  plaintiff  in  error  (the  owners.) — 
The  plaintiffs  below  were  shippers  of  goods  on  board  the 
Bemon  at  Calcutta,  of  which  the  defendants  below  were 
owners,  and  the  question  is.  Whether  the  latter  are  liable 
as  carriers  ?  He  here  stated  the  declaration  and  the 
special  verdict.     It  is  found  by  the  jury,  that  this  char- 
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ter-party  between  Beiham  and  the  owners  was  made  and 
executed  bona  fidty  and  was  known  to  the  plaintiffs  at 
Calcuita,  who  received  a  copy  of  it    The  judgment  be- 
low does  not  notice  the  bond  Jide  execution  of  the  char- 
ter-party, but  relies  mainly  on  the  ground  of  public 
policy,  (a)  Now,  if  the  contract  in  this  charter-party  was 
legally  made  between  the  plaintiffs  below  2JidBetham,  it  is 
difficult  to  hold  that  the  contract  declared  on  was  made 
between  the  plaintiffs  and  defendants  below;  and  as 
this  action,  though  framed  in  tort,  is  in  reality  founded 
on  contract,  it  will  not  lie  unless  the  defendants  below 
have  undertaken  to  carry  the  goods.      Both  forms  of 
action  will  be  supported  by  the  same  evidence :  thus  an 
action  against  an  attorney  may  be  in  tort  for  breach  of 
duty,  or  in  assumpsit  for  breach  of  the  implied  promise, 
and  the  retainer  must  as  much  be  proved  in  one  as 
the  other  form  of  action.     The  carriage  of  goods  being 
a  matter  of  express  contract,  creating  a  duty  between 
the  parties  (&),  the  breach  may  be  declared  for  in  tort  as 
a  breach  of  duty,  or  in  assumpsit  as  a  breach  of  promise. 
Nonjoinder  of  a  party  as  defendant,  might  have  been 
here  pleaded  in  abatement,  (c)    It  may  be  admitted  that 
a  party  who  holds  out  il.  as  his  agent,  is  not  discharged 
from  liability  by  a  secret  agreement  with  him,  or  that 
if  a  ship  is  sent  out  by  the  owner,  who  has  agreed  that 
the  captain  shall  have  all  the  freight,  the  owner  is  liable 
to  a  party  not  conusant  of  the  agreement.     But  here  it 
was  known  that  the  ship  was  freighted  to  the  party  ap- 
pearing as  captain,  and  the  credit  was  given  to  him,  not 
to  the  owners,  who  had  no  interest  whether  the  ship 
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(a)  See  per  Bummgk,  J.  Rickardmrn  y.  MtUish,  2  Biog.  252. 

(6)  See  the  jodgmeots  of  Bayhnf,  J.  aod  lAHledaU  J.  id  Burnett  ▼.  Lynch, 
5  B.  &  C.  605.  Breikerlon  r.  Wood,  3  Brod.  &  B.  54.  And  Me  f^siitf  ?. 
WiUon  and  others*  S  B.  &  B.  111. 

(c)  2  New  R.  365.  PowpII  ▼.  Layton. 
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was  laden  or  not.  In  this  case,  Beikam  had  a  material  in- 
terest in  getting  a  cargo  at  Calcutta,  for  he  bad  freighted 
the  ship  there  and  back  to  London,  not  so  the  owners  who 
could  only  get  the  hire  of  th  e  vessel  already  secured  to  them 
aliunde.  The  plaintiffs  below  knew  these  facts  by  reading 
and  having  a  copy  of  the  charter-party.  Throwing  out  of 
consideration  the  circumstances  that  he  was  captain  of 
the  ship,  then  had  she  been  chartered  to  him,  and  had 
he  put  her  up  as  a  general  ship,  he  would  have  con- 
tracted with  the  shippers  as  owner  pro  h&c  vice,  and  as 
such  would  be  answerable  to  them  for  the  safe  custody 
and  delivery  of  the  goods  as  carrier,  they  being  liable 
to  him  for  freight,  and  no  privity  existing  between  the 
dippers  and  the  owner.     Atmet  v.  Carstairs  (a)  was  aD 
action  for  wages  l^  the  master  of  a  ship  against  mort- 
gagees, who,  since  the  contract  of  the  former  owner  with 
the  plaintiff  below,  had  become  her  owners  by  bill  of  sale 
and  indorsement  on  the  certificate  of  registry.      The 
plaintiff  received  this  indorsed   certificate  before  the 
voyage,  but  had  no  other  information  of  the  transfer 
of  the  ship,  and  during  his  voyage  corresponded  en- 
tirely with  the   former  owner.     It  was  urged,  that  as 
he  had  had  notice  of  the  change  of  title,  the  defend- 
ants, from  the  moment  of  the  transfer,  must  be  consi- 
dered   as  his  employers,  and  the  former  owner  only 
their  agent;  but  Lord  EUenborough  nonsuited  the  plain- 
tiff saying,  that  title   had   nothing  to  do  with   such 
cases,    the  question  being  with  whom  he  had   con- 
tracted.   Here  the  credit  was  given  to  Betham,  and  not 
to  the  defendants  below.     The  nisi  prius  case  of  Parish 
V.  Crawford  (b)  is    the  only  adverse  authority.      The 


(«)  3  Canpb.  354. 

(6)  HU.  19  Geo.  2.  best  reported  in  Abbott  on  Sbippiog,  Sd  Ed.  21» 
Stni.1257.  S.  C. 
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first  ground  of  the  judgment  of  Lee,  C.  J.  that  owners 
are  liable  on  account  of  the  benefit  (a)  received  from  the 
contract  is  not  very  intelligible,  for  if  there  is  no  privity 
between  the  owner  and  shipper,  no  benefit  to  the  former 
can  be  contemplated,  and  the  broad  position  there  laid 
down,  that  Fletcher  the  freighter  was  not  the  owner  of 
the  ship  for  all  purposes,  but  only  as  having  power  to 
make  use  of  her  to  put  goods  on  board,  is  contrary  to 
later  decisions.    But  C.  J.  Lee  does  not  shew  Fletcher  to 
be  liable ;  and  though  it  appeal's  on  the  facts  that  he 
was   freighter,  if  the  plaintiff,  the  shipper,   was  not 
aware  of  the  agreement  between  him  and  the  defend- 
ant, the  owner,  (6)  that  case  may  be  supported,  but  if 
the  shipper  knew  him  to  be  the  freighter,  the  contract 
to  carry  was  with  him  as  such  freighter.      James  v. 
Jones  (c)  is  stated  in  Abbott  on  Shipping,  to  be  con^ 
trary  to  Parish  v.  Crawford.     Again  in  Mackenzie  v. 
Bjowty  (d)  the  registered  owners  of  a  ship  had  char- 
tered her  for  a  particular  voyage,  to  a  party  who  put 
her  up  as  a  general  ship.     In  an  action  against  the 
owners  for  non-delivery  of  goods,  it  was  held  not  enough 
to  shew  the  goods  put  on  board  the  ship  to  be  carried  on 
the  voyage,  unless  it  could  be  proved  that  they  were  re- 
ceived on  board  by  some  person  authorized  by  the 
owners.   Then  why  is  not  Betham  the  freighter  ?  and  as 
such,  owner  pro  hoc  vice?  for  the  jury  might  have  found 
collusion  between  him  and  the  owners,  by  which  the 
latter  took  the  onus  off  him.    Then  this  charter-party 
must  be  construed  to  be  an  agreement  by  the  owner  of 
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(m)  See  per  HoU,  C.  J.  in  Aomw  ▼.  Smdfitrd,  3  Mod.  321.  1  Show.  89. 
103.  Comb.  117.  S.  C.  tUeh  ▼.  Cm,  Cowp.  636.  And  per  £m,  J.  Rep. 
leap.  Herd.  190.  citing  fugtmiam't  Jtut,  tit.  Exeruta  Naou,  an  aotion  does 
net  lie  againat  a  man  aa  owner,  hot  aa  he  hath  the  benefit  of  freight. 

(ft)  See3Brod&B.  171. 

(e)  Abbott  on  Shipping,  3d  Edit.  23.  3  Esp.  27.  S.  C.  See  also  Frmsv 
V.  Mmnh,  13  Eaat,  238.  (d)  2  Caopb.  482. 
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the  ship  with  a  certain  individuaU  to  have  the  use  of  her 
for  a  particular  voyage)  to  put  her  up  as  a  general  ship, 
and  to  use  her  at  pleasure  within  the  limits  of  the  charter- 
party  ;  the  receipts  of  the  owners  not  being  to  be  mea- 
sured by  the  profits  of  the  ship,  which  were  to  be  re- 
ceived by  the  freighter,  but  being  secured  to  them  in  an- 
other manner  by  him.     He  was  to  take  a  cargo  out  to 
Calcutta,  but  might  afterwards  send  the  ship  interme- 
diate voyages  as  long  as  he  paid  the  monthly  rents  by 
bills ;  but  all  the  freight  earned  was  received  for  him- 
self.    Nor  was  he  the  less  a  freighter  because  no  word 
of  demise  of  the    ship    is    contained   in  the   charter- 
party. — [Tindal  C.  J.    Freight  is  here  to  be  paid  for  the 
use  and  hire  of  the  ship. — ]    In  TateY.M€ek{a)  and 
Savile  v.  Campion  (b),   the  absolute  owner  was  held 
entitled  to  a  lien  on   the  freighter's  cargo  for  freight, 
though  there  were  no  express  words  of  demise  in  the 
charter-party;    and  it  was    never   doubted    that    the 
hirers  might  make  what  use  they  pleased  of  the  ships 
during  the  time    agreed  for.    According  to  Soares  v. 
Thornton,  (c)  and  Vallejo  v.  Wheeler,  {d)  barratry  may 
be  committed  by  the  master's  deviation  from  the  voyage^ 
as  against  the  freighter  being  owner  pro  hoc  vice,  though 
the  absolute  owner  collude  with  the  captain  to  commit 
such  barratry;  nor  did  the  defendants  below  exercise  ab- 
solute ownership  over  the  vessel  by  appointing  the  master 
and  crew.  When  the  voyage  begins,  the  crew  become  the 
servants  of  the  freighter,  and  cease  to  be  those  of  the 
owner.    If  this  were  otherwise,  the  freighter  of  a  ship 
could  never  act  as  master  without  the  liability  of  the 
absolute  owners    continuing  to  exist;    whereas    here 
Betham  being  both  captain  and  freighter,  had  ceased  to 
be  the  servant  of  the  owners.    Though  Oviatt  was  to  go 

(a)  8  Taant.  280. 

(6)  2  B.  &  A.  503.     See  Valet  ▼.  MenneU,   2  B.  M.  297,  and  CkritiH 
J.Lewis,  2  Br.  &B.  410. 
(c)  1  B.  M.  27S.  (d)  Cowp.  143. 
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ia  the  sliip  as  agent  of  the  owners,  he  had  merely  their 
power  of  attorney  to  look  after  the  stores  and  watch  the 
perfonnance  of  tlie  covenants  of  the  charter-party,  but 
neither  he  nor  they  had  any  power  oyer  the  ship  till  her 
return.     Bills  of  the  homeward  cargo  were  to  be  remitted 
to  Buckles  and  Co.,  London,  who  it  was  argued  below  were 
to  hold  them  as  trustees  for  Betham,  and  the  managing 
owner,  Benson,  in  order  to  the  receipt  by  the  latter  of  the 
monthly  rents  out  of  their  proceeds,  the  rest  going  to  Be- 
thorn*  But  the  charter-party  remains  the  same,  for  the  bills 
were  the  property  otBeiham,  though  Benson  through  it  had 
a  claim  on  them  as  a  security.  The  averment  that  the  de- 
fendants below beingowner8,and£e<Aainmaster« the  plain- 
tiffs below  shipped  the  goods  to  be  carried  to  London,  and 
there  delivered  ^*  for  certain  freight  and  reward  payable 
6jf  biils  in  that  behalf/'  is  subdolous.    A  demurrer  for 
not  ailing  consideration  would  have  been  answered  by 
saying  that  such  payment  was  to  be  made  by  bills  pay- 
able 6y  the  plaintiffh  below  to  the  defendants  behw:  so 
as  to  raise  a  privity  between  them.     Now  the  duty  to 
carry  safely  rests  on  the  consideration  of  the  payment 
for  the  carriage,  which  consideration  must  move  from 
the  plaintiffs  below,  as  shippers,  to  the  defendants  be- 
low, as  owners ;  whereas  their  freight-bills  were  given 
for  the  profit  or  loss  of  Betham  the  charterer  only,  and 
not  for  that  of  the  owners. — [Tindcdj  C.  J. — ^The  bills 
were  to  be  paid  to  Buckles  and  Co.  the  agents  of  the 
owners. — ]  They  were  merely  to  be  deposited  with  them 
as  a  security,  in  the  same  way  as  if  freight  bills  in  any 
other  ship  in  which  Betham  had  an  interest,  had  been 
made  payable  at  Buckles  and  Co.  who  held  them  for 
him,  and  were  to  pay  them  over  to  the  holders  of  the 
charter-party.    So  here  Buckles  and  Co.  are,  by  the 
order  of  Betham,  to  pay  to  the  owner  Benson  his  rent 
for  the  ship  out  of  the  proceeds  of  the  freight-bills.— 
[Alderson  J. — The  bills  were  not  to  be  in  satisfactbn  of 
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Beiham*s  debt  to  the  owners;  but  if  they  turned  out  to b^ 
o(  no  Y9lue,Bethamw2A  still  liable  on  the  charter-party.] 
The  averment  that  Betham  being  master,  and  in  no  other 
capacity  received  the  goods  on  board,  is  falsified  by  the 
knowledge  of  the  charter-party  possessed  by  the  plain- 
tiffs below,  and  by  their  procuring  a  homeward  freight 
for  him  from  third  persons.  Suppose  a  party,  having 
notice  of  the  charter-party,  had  shipped  goods  for  the 
outward  voyage,  which  were  lost  in  the  course  of  it  by 
Betham^B  neglect  as  master,  would  the  shipper  have  had 
a  remedy  against  the  owners,  the  defendants  below? 
No,  for  the  outward  freight  went  directly  into  BethanCs 
possession  on  his  arrival  at  Calcutta^  and  no  allegation 
as  to  payment  of  freight  by  such  a  shipper  to  the  de- 
fendants below,  could  have  been  supported.  Besides, 
Betham  had  liberty  to  take  intermediate  voyages,  to 
which  the  same  reasoning  applies ;  nor  is  there  any  dis- 
tinction between  the  outward  and  homeward  voyages, 
except  in  the  nature  of  the  security  for  the  hire  of  the 
ship  there  stipulated  for.  Then  Jones  v.  Jones  and  Mao- 
kenzie  v.  Rowe  cannot  be  distinguished  from  this  case ; 
in  both  of  which  instances  the  freighter  was  held 
owner  pro  hdc  vice,  and  the  declarations  against  the  re- 
gistered owners  must  have  contained  the  averment  that 
they  undertook  to  carry  for  reward  payable  to  them  in 
that  behalf.  If  the  plaintiffs  below  had  not  known 
from  the  charter-party  that  Betham  was  freighter  as  well 
as  master,  they  might  certainly  have  sued  the  owners  as 
well  as  him,  but  knowing  that  fact,  they  contracted  with 
him  as  principal.  If  no  privity  existed  between  the 
owners  and  shippers,  so  that  the  former  could  not  sue 
the  latter  for  freight,  how  can  a  contract  exist  between 
them,  so  as  to  create  a  duty  in  the  owners  to  carry 
safely  ?  Now,  had  the  defendants  below  sued  the  plain- 
tiffs below  for  freight  of  goods  shipped  at  Calcutta^  the 
latter  would  have  produced  the  charter-party,  shewing 
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that  freight  was  not  receiyable  by  the  defendants  below 
as  owners, .  but  by  Betham:  thus  also  proving  that  he 
was  not  considered  by  them  as  the  mere  agent  of  the 
owners,  but  as  entering  into  the  contract  for  his  own 
benefit  Then,  as  the  defendants  below,  the  owners, 
could  not  haye  sued  the  plaintiffs  below,  the  shippers, 
for  freight,  for  want  of  privity,  (a)  the  shippers  could 
not  sue  the  owners  for  the  loss  of  goods,  for  want  of 
reciprocity. 


The  arguments  were  this  day  resumed. 


Fn  Pollock  for  the  defendants  in  error  (the  ship- 
pers.)— The  question  is.  What  is  the  legal  effect  of 
the  agreement  between  the  owners  and  master,  here 
called  a  charter-party?  The  Court  will  decide  on 
such  effect,  whether  the  plaintiffs  below  knew  of 
its  terms  or  not.  For  though  the  question  has  been 
stated  to  be — ^With  whom  was  the  contract  made  ? — that 
cannot  be  the  test,  for  it  involves  other  questions,  viz. 
whether  the  contract  was  made  with  the  owners  as  such, 
or  with  the  master,  as  master  and  owner  pro  h&c  vice, 
and  which  can  only  be  resolved  by  the  effect  of  this 
instrument.  Thus,  the  material  allegation  that  the 
goods  were  to  be  carried  for  reward  was  proved,  if  the 
contract  was  with  the  owners ;  the  like  of  the  averment 
that  they  were  to  be  carried  for  freight ;  for  the  payment 
to  the  master  was  payment  to  the  owners,  if  he  was  also 
owner.  Again  the  allegation  that  the  goods  were  had 
and  received  by  Betham,  the  master,  was  proved,  if  he 
was  master ;  and  his  mis-conduct  as  the  servant  of  the 
defendants  below  is  proved,  if  he  was  their  servant. 
Now  the  effect  of  this  charter-party  does  not  depend  on 
its  being  executed  bonajide,  or  on  the  fact  that  that  does 

(a)  See  the  judgment  of  Ltt,  J,  in  Boucher  ▼.  Lmoson,  Rep.  temp.' 
Hardw.  200.     And  Abnej'f  argoment,  S.  C.  87. 
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not  form  part  of  the  judgment  below.  In  a  case, 
where  a  particular  purchase  by  a  bankrupt  was  im- 
pugned as  not  being  bond  Jide^  it  having  been  made 
when  he  could  not  have  been  acting  bona  fide  as  to  every 
one.  Lord  TeiUerdtn  repudiated  that  wide  construction  of 
those  words,  sa-ying,  that  they  occurred  in  the  bankrupt 
acts  {a\  but  meant  merely  that  the  thing  dealt  with 
should  be  what  it  professes  to  be ;  if  a  sale  or  pledge, 
that  it  shall  be  a  sale  or  pledge.  So,  if  this  inatmment 
professed  to  be  a  charter-party,  it  should  be  treated  as 
such,  and  the  plaintiffs  below  rely  on  the  intention  of 
the  parties  that  it  should  be  put  into  effect;  saying 
that  notice  of  the  charter-party  was  given  to  them  by 
Oviaii,  expressly  that  defendants  might  get  possession 
of  the  freight  earned,  and  that  any  payment  by  plain- 
tiffs as  shippers,  to  Betham  as  master,  would  be  in  their 
own  wrong,  the  whole  freight  belonging  by  the  charter- 
party  to  the  defendants  as  owners.  The  right  to  receive 
freight  and  the  appointment  of  the  master,  are  said  by 
Lord  Hardwicke  to  be  the  root  of  the  owner's  lialMlity 
as  a  carrier,  Boucher  v.  Lawson»{b)  But  whether 
that  dictum,  or  Parish  v.  Crawford,  are  law  or  not, 
does  this  instrument  transfer  the  ownership  from  the  real 
owners  to  the  master,  or  is  it  a  peculiar  mode  of  ap- 
pointing a  master,  with  peculiar  powers,  for  the  benefit 
of  all  parties  ?  The  plaintiffs  below  contend  for  the 
latter  construction.  First,  \(  Betham  remained  under 
the  controul  of  the  servant  of  the  owners,  who  might 
remove  him  as  they  pleased,  and  did  send  an  agent  on 
board  for  that  purpose,  then,  though  he  had  large 
powers,  and  was  entitled  to  receive  certain  benefits,  still. 


(a)  6  Gm.  4.  e.  16.  t.  47.  vod  in  the  npealed  mU  40  Gm.$.  o.  135.  s.  9. 
49  G«o.  3.  o.  121.  s.  2.  &o.  See  Rolwtim  ▼•  Yak,  2  B.  &  C.  762.  The«e 
words  are  referred  to  in  TtrwMi  dt  la  Ley,  u  osed  io  tbe  tot  of  lUTigatioD, 
12  Car.  2.  c.  IS.  §.  2. 

(h)  Caf.  tenp.  Haidw.  85. 194.  «mU,  09.  d.  a. 
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ify  in  the  result,  the  owners  were  to  have  the  benefit  of 
the  voyage,  their  legal  responsibility  remains*    This  in- 
stmment  called  a  *'  charter-party  of  affreightment/'  will 
become  a  partnership  agreement,  if  profit  and  loss  are 
to  be  shared  by  the  parties ;  no  words  are  here  used  to 
part  with  the  possession  of  the  ship  to  any  one«    The 
first  clause  is  the  key  of  the  instrument,  the  rest  being 
merely  stipulations   controlling    what  might  be  done 
under  the  first  clause.    Belham's  liberty  to  take  on 
board  such  merchandizes  as  he  might  think  proper  to 
ship,  occurs  in  common  chartcrrparties,  and  has  not  the 
aspect  of  an  agreement  that  he  should  be  owner  pro  hoc 
vke,  but  rather  that  of  master ;  he  might  take  goods  on 
board,  paying  freight  to  the  owners  in  a  pcurticular  way. 
He  cannot  be  owner  pro  hoc  vice,  as  well  as  master  under 
the  charter-party,  while  the  latter  is  the  prevailing  cha* 
lacter  with  which  he  is  invested  by  it,  as  also  by  his  con- 
ditions with  the  defendants  below  for  the  voyage ;  which 
shew  that  the  owners  were  to  receive  the  freight  of  all 
goods  put  on  board.    The  owner's  agent  is  to  have 
power  to  displace  Betham,  and  appoint  another  master  ^ 
then  who  can  be  owner  ?  For  if  he  is  owner  pro  h&c  vice, 
he  as  such  would  have  power  to  appoint  a  master.   A/ier 
the  execution  of  the  charter-party,  conditions  are  agreed 
on  between  Benson,  calling  himself  owner,  and  Betham, 
calling  himself  commander  of  the  ship.    The  power  of 
attorney  to  Oviatt  as  the  owner's  agent,  is  also  dated 
after  the  charter-party.  Then  the  ship  was  not  actually  let 
for  a  certain  time,  but  a  peculiar  mode  of  appointing  her 
master  was  adopted,  in  order  that  she  should  earn  a  cer- 
tain sum.    As  this  charter-party  is  intended  to  have  a 
double  aspect,  viz.  to  transfer  the  ship  in  part  only,  and 
to  appoint  a  master,  public  policy  may  be  considered. 
If  a  ccmtract  is  evidently  designed  to  compass  things 
inconsistent  with  each  other,  the  Court  will  decide  on 
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the  view  which  is  free  from  impolicy  and  injostice. 
Suppose  an  agreement  framed  so  as  to  give  a  share  in 
the  profits  of  a  trade  to  a  party,  who,  by  the  same 
agreement,  was  to  be  shielded  from  the  effects  of 
loss,  he  will  be,  nevertheless,  held  liable  for  such  loss. — 
{^Tindai  C.  J.  such  an  agreement,  would  be  good  be- 
tween the  parties,  though  the  rights  of  third  persons 
would  remain  the  same. — ]  Nor  would  it  make  any  dif- 
ference to  third  persons  though  they  had  notice  of  the 
agreement,  which  would  by  law  be  held  a  partnership, 
even  if  'there  were  a  direct  stipulation  that  the  party 
should  not  be  a  partner.  Now  here  whether  it  was  or 
was  not  intended  by  Betham  to  give  the  owners  the  pro- 
fits, but  to  shield  them  from  loss,  the  question  is  whether 
they  have  not  failed  to  make  him  owner  pro  h&c  vice 
or  more  than  master  only  ?  In  Boucher  v.  Lawson^  the 
owners  appointed  the  master,  but  had  not  the  further 
power  of  displacing  him,  here  reserved ;  and  though  in 
that  case  the  owners  did  not  receive  the  freight,  so  that 
the  second  ground  of  ford  Hardwicke's  judgment  did  not 
occur,  and  judgment  was  ultimately  given  for  defendant, 
yet  it  is  an  express  authority  that  if  a  person  be  ap- 
pointed, and  act  as  master,  the  owner  is  liable  to  shippers 
of  goods,  though  there  may  be  a  special  agreement  be- 
tween him  and  the  master  as  to  Ike  mode  of  paying  the 
wages  and  receiving  the  freight  (a).  By  the  instrument 
called  the  charter-party,  Betham  is  treated  as  the  captain 
of  the  defendants  below,  and  the  power  to  displace  him 
shows  that  they  remained  the  owners.  Suppose  he  had 
been  displaced  before  reaching  Calcutta^  and  that  Omatt 
with  another  master  appointed  by  him,  had  received 
goods  on  board  there,  the  shippera  of  which  knew  of  the 
charter-party ;  it  could  not  be  said  that  the  new  captain 
acted  on  the  part  of  Betham^  against  whom  only  any 

(«)  And  se«  Lord  Mansfield's  jadgmeot  in  Bkk  v.  Coe,  Cowp.  689. 
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remedy  existed  for  not  delivering  goods. — [Tindal  C.  J* 
If  A.  B.  had  been  appointed  captain  by  the  owner's 
agent,  Betbam  would  not,  by  the  charter-party,  have  been 
displaced  as  owner,  but  would  have  gone  on.  loading  the 
ship. — ]  The  owners  cannot  retain  control  over  the  ship 
as  against  third  persons,  so  as  to  get  rid  of  the  burden 
while  they  reap  the  benefit,  and  therefore  no  interest 
passed  to  Betham  from  them,  except  for  a  particular 
purpose  disclosed  by  the  charter-party  to  the  plaintiffs, 
who  have  therefore  proved  every  averment  of  the  decla- 
ration against  the  owners,  by  proving  their  captain's 
neglect  to  deliver  the  goods  in  London  (a). 
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Campbell  in  reply.  It  is  not  denied  that  this  action, 
though  framed  in  tort  is  substantially  founded  on  con- 
tract. In  Marzetti  v.  Williams  (6),  which  occurred  since 
the  former  hearing,  it  was  held  immaterial  whether  the 
action  is  framed  in  assumpsit  for  breach  of  promise,  or 
in  tort  for  breach  of  the  duty  arising  from  the  promise. 
The  question  is,  with  whom  did  the  plaintiffs  contract  ? 


(«)  See  TurUrvUU  w,  Siamp,  Lord  Rajmond,  264.  and  ante,  51. 
note  (a). 

(&)  MtTMUii  f .  WiUiamt,  &.  B.  18  November.  MatMetH,  the  plainUff 
kept  cash  with  WUUamt  and  Co.,  the  defendanta,  and  drew  a  eheck 
on  them,  which  be  gate  to  his  creditor  Soare,  It  waa  preaented  at  fft/- 
fioiw'a  aboot  three  o'olock  in  the  afternoon,  bat  the  plaintiff  bad  not  snffi- 
etent  cash  there  to  paj  it.  At  eleven  o'olock  the  next  momiag,  a  payment  of 
aaflieient  cash  waa  made  to  his  aeoount,  bat  bj  neglect  it  was  not  carried 
into  the  ledger,  and  the  check  was  refosed  payment  at  three  o'olock. 
Thoegb  it  waa  paid  next  day,  an  action  waa  broaght  for  dishonoring  the 
eheck.  The  jary  oegatiTed  malice  by  the  defendants,  or  damage  to 
the  plabtiff,  yet  the  ooart  held  him  entitled  to  a  verdict  in  tort  for 
nominal  damages,  as  the  action  was  founded  in  contract.  The  like  resnlt 
woold  have  taken  place  in  assuwipnt,  as  there  was  reasonable  time  for  the 
defendants  between  eleven,  when  the  sam  waa  paid  in,  and  three,  when 
^  obeck  waa  presented  the  aecond  time,  to  make  the  entry  in  the  ledger 
of  the  smo  paid  in. 
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if  with  the  defendant,  Benson,  the  action  lies,  but  if  with 
Betham,  he  only  is  liable.  Parish  v.  Crawford  is  not 
relied  on  on  the  other  side;  and  James  v.  Jones,  and 
M'Kenxk  y.  Rowe  are  contrary  to  the  dictum  of  Lord 
Hardwicke;  and  in  practice,  the  owner  invariably  appoints 
the  captain  and  crew.  This  freight  is  not  received  for 
the  benefit  of  the  defendants,  who  were  only  to  receive 
it  from  Betham,  though  they  had  a  security  for  it  in  the 
hands  of  Buckks  and  Co.,  who  were  to  procure  the  pay- 
ment of  the  bills.  The  dictum  of  C.  J.  Lee  is  inappli- 
cable here,  where  the  owner  does  not  depend  for  profit 
on  the  rate  of  freight  to  be  paid  by  the  shipper,  and  sus- 
tains no  loss  if  freight  is  not  received.  The  freighter,  not 
the  owner,  is  the  carrier  of  the  goods,  where  the  shippers, 
as  in  this  case,  know  the  transaction  between  owner  and 
freighter.  It  is  not  argued  that  a  man  cannot  be 
freighter  unless  he  hires  the  hull  and  masts,  &c.,  pays 
the  seamen  and  furnishes  the  stores ;  the  course  of  trade 
being,  that  in  quo  modo  the  owner  remains  in  possession 
of  the  chartered  ship,  appointing  the  captain,  crew,  &c. 
Now  if  hy  freighter  is  meant  a  man  having  exclusive  pos- 
session of  a  ship,  Betham  was  not  such,  but  by  the 
liberty  to  take  in  goods,  as  in  common  charter-parties, 
where  the  captain  is  not  an  owner,  he  had  a  right  as 
freighter  to  put  the  ship  up  as  a  general  ship,  and  to 
take  in  goods  within  the  limits  of  the  charter-party  ;  at 
Calcutta  he  was  to  re-load  her  to  London,  and  had  thus 
power  over  her  for  all  the  homeward  as  well  as  outward  * 
voyage.  If  freighter,  in  the  common  sense  of  the  word, 
he  is  earner ;  for  the  reward  goes  to  him  and  not  to  the 
owners.  In  VaUejo  v.  Wheeler,  Soares  v.  I%omton, 
M'Kenzie  v.  Rowe,  and  James  v.  Jones,  the  owners  pro 
hdc  vice  did  not  appoint  the  captain  or  crew.  This  was 
to  be  Betham'a  adventure,  and  he  was  to  pay  a  certain 
sum  for  the  chance  of  profit  by  the  voyage.  Though 
an  absent  owner  might  be  liable  in  a  case  of  collusion,  or 
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for  stores  in  a  foreign  port,  because  the  captain  is  his  cap- 
tain ;  his  responsibility  cannot  be  extended  further.  It 
is  not  attempted  to  say,  that  because  the  characters  of 
freighter  and  captain  coalesce,  the  original  owners  remain 
liable.  Oviatt  was  merely  an  agent  to  do  what  the 
owner  would,  as  to  the  stores  and  supplies  to  be  provided 
by  the  latter,  and  does  not  controul  the  loading  of  the 
ship.  Betham  continued  in  command  till  the  loss  hap- 
pened ;  but  had  Chriatt  appointed  another  master,  Betham 
would  have  remained  freighter,  so  as  to  receive  the 
money  for  the  carrii^  of  the  goods. — lAJderson  J.  The 
stipulation  for  power  to  appoint  another  master  only  ap- 
plies to  the  outward  voyage. — ]  The  freight  bills  were 
only  for  the  security  of  the  owners,  but  were  for  the  pro- 
fit of  Betham,  A  contract,  if  not  illegal,  will  prevail ;  and 
on  what  ground  of  policy  should  a  shipper  at  Calcutta 
be  prevented  from  trusting,  as  carrier,  a  man  who  receives 
the  fteight  from  him  there  ?  It  is  well  known  that  the 
greatest  mercantile  houses  are  freighters  of  the  ships  of 
others. 

Cur.  adv.  vtUt. 


1830. 

Nbwbbbky 
■ad  Anollier 

V, 
COLVIN 

and  Otban. 


Tin  DAL,  L.  C.  J.  now  delivered  the  opinion  of  the 
Court.  —  In  this  writ  of  error,  the  sole  question  appears 
to  be,  whether,  according  to  the  legal  construction  of  the 
charter  party  set  out  at  length  in  the  special  verdict, 
and  made  between  the  defendants  below,  who  were  the 
owners  of  a  ship  called  the  Benson,  and  one  Betham ; 
Betham,  at  the  time  of  the  contract  for  the  conveyance 
of  the  goods  in  question  made  in  the  East  Indies,  when 
he  was  clearly  captain  and  freighter  of  the  vessel,  be- 
came pro  tenure  the  owner  thereof;  this  action,  though 
in  form  an  action  of  tort,  being  actually  and  substantially 
an  action  of  contract  founded  on  the  bills  of  lading  set  out 
in  the  special  verdict?  To  decide,  therefore,  whether  the 
action  is  rightly  brought,  it  must  be  ascertained  with 
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whom  the  contract  was  made,  whether  it  was  made  with 
the  defendants  below  as  owners  of  the  vessel,  or  whether 
it  was  made  with  Betham  alone,  who  was  then  captain 
and  freighter  for  his  own  benefit,  and  on  his  own  behalf. 
The  special  verdict  has  found  two  things :  first,  that 
this  charter-party  was  entered  into  bondjidej  without 
secret  or  sinister  design  in  framing  it  to  leave  the  owners 
of  this  ship  in  the  enjoyment  of  the  profit,  at  the  same 
time  intending  to  exempt  them  from  the  responsibility  to 
shippers  of  goods;  but  the  real  object  of  the  owners  and 
freighters  is  to  be  collected  from  the  charter-party  itself. 
The  only  other  fact  found  is,  that  the  charter-party  was 
communicated  to  the  plaintiffs  below  before  the  shipping 
of  the  goods  on  board  the  Benson^  and  that  they  had 
seen  and  read  a  copy  of  the  charter-party,  which  latter 
finding  negatives  any  inference  that  otherwise  might 
have  been  raised,  that  Betham,  being  in  command  of  the 
vessel,  had  held  himself  out  to  the  plaintiffs  below,  as  the 
agent  of  the  defendants  below  in  the  conduct  and  ma- 
nagement of  the  ship ;  so  that  the  shippers  must  have 
known  the  real  situation,  and  relative  right  of  the  cap- 
tain and  owners  before  putting  their  goods  on  board 
to  be  carried  on  that  voyage.  The  question,  therefore, 
to  be  considered  is,  simply  that  of  the  construction  of 
the  charter-party  itself;  and  we  think,  on  the  whole  of 
the  instrument  taken  together,  the  fair  construction  is, 
that  as  between  Betham  and  the  shipper  of  goods,  he 
was  ovnier  of  the  ship,  during  the  continuance  of  the 
voyage  described  in  the  charter-party. 

In  the  first  place,  by  the  terms  of  the  charter-party, 
the  owners  covenant  '^  that  the  ship  shall,  if  required,  be 
kept  and  continued  in  the  service  therein  described  dur- 
ing twelve  calendar  months,  or  such  longer  time  as  shall 
be  necessary  to  complete  the  voyage."  Betham,  on  the 
other  hand,  covenants  that  he  will  receive  and  take  the 
ship  into  his  service  for  the  term  of  twelve  calendar 
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months  certain,  and  until  the  voyage  be  ended,  paying      '  1380. 
to  the  owners  for  the  use  .or  hire  of  the  ship  at  and  after    „  '-^^^^ 

.    •        rr.  r  Newberry 

the  rate  of  25s.  per  ton,  per  calendar  month,  during  the     md  Anothor 

^  ^#nn  of  twelTQ  c^endac  i^onths  certain,  and  till  her  re-       colVin 
torn  to  the  por^  qf  Xond^p  and  clearance,  or  up  to  the     ^  oxktn. 
day  of  ^r  being  los^,  captured,  or  last  seen  or  heard  of. 
.  Put  it  was  ,ql^ected^  on  the  p%rt  of  the  plainti£b  bebw, 
that  this  contracl;.  confuns  no  word  of  express  d^ise ; 

rsnd  uBdoabledly  it  does  not    But  even  ip.  a  lease  of 

<  lands^  no  such  words  are  absolulely  necessary ;  for  ii^ 
OJce  oa  lAttktom,  45  A*  it  is  said/'  any  woids  amounting 
to  a gmnt are  sufii<»CQt  to  constitute  a  lease;"  and  there,^   , 
ard  oases  in  the  bosks  to  show  th«t  if  a  saan  eoTapauts 
that  Ai  diall  liaVe  land  for  a  term,  lendeiing  rentier  that  / 
file  torenan tee  riudl  enjoy  land,  those  wcMrds  will  amountf . .  j 

'  to  a  lease,  {a)  Now  the  present  case  appioadies  vecyi,  } 
nearly  to  thdae'^boiwieferred  to;  fi>r  the  owners 'd<KC0i*  ti 
Tenant  that  fhe  ship  shall  be  kept  in  the  sermu  ef  Bf 
tkam  for  a  certaih  time ;  Betham  covenants  that  'he  will 
tecieive  her  into  his  serrice  during  that  time,  and  will 
pay  for  the  use  or  Aire  of  her  a  certain  froght.  These^ 
we  think,  are  stipulations  equivalent  in  effect  to  the  ao* 

.  toal  demii^  bf  the  ship.    Bnt  further,  the  wlhole  of  the 
sbipisse'far  parted  with,  that  it  is  thought  necessary 

..  that  Be/Aam  .should  covenant  with  the  owners  that  they 
shpuld  be  allowed  to  load,  on  the  outward  voyage,  goods 

.  fof  exc^ing  in  the  whole  100  tons. 

Again,  the  mode^  in  which  the  ship  was  to  be  used, 

.  ::A^  .^be  ^gh^freqerved  by  the .  charter-party  was  to  be 

satisfied,  supports  the  same  construction.     The  shipi 

•'(  both. on  the  oiMiW^r^  .audi  homeward  voyage^,  was. to  be 

fiifttftp  by^iBrtA^imi  (who  in  many  parts  of  the  charter^. 

"  party  iM  ealkd  tbe/re^erO  as  a  general  carrying  ship* 

Ik^fMBht  whioh.^ie  owners  stimulate  to  receive  of  him 

'    titpiite  independent  of  tbatidiichhe  receives  for  tli^ 

(a)  1>0€  dem.  Johuwn  r,  AMtmrn,  8  T.  R.  ISS.  ■»  tnd  see  1  LeMRrdi 
^  V».  W  9^  6kMtddll««tid  B««.M.  til.  Lmm,  I« 
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carriage  of  goods.  Theirs  is  a  time  freight,  his  depends 
on  the  carriage  of  the  goods  shipped.  If  the  ship  went 
out  without  any  cargo,  or  was  lost  before  her  arrival  at 
her  outward  or  homeward  destination,  no  freight  would 
be  received  by  Betham,  but  the  owners  would  still  re- 
ceive the  same  amount  lis  if  she  had  returned  full,  or  in 
case  of  loss  of  the  ship,  up  to  the  day  of  her  loss.  Un- 
der these  circumstances,  we  think  that  Betham,  the 
captain,  in  putting  up  the  ship  as  a  general  ship,  and 
signing  the  bills  of  lading,  cannot  be  considered  as  act- 
ing as  the  servant  or  agent  of  the  shipowners,  or  in  any 
other  manner  than  as  the  temporary  owner  of  the  ship. 
The  three  objections  principally  relied  on  in  argument 
by  the  defendants  in  error,  were,  First,  that  the  same 
person  who  takes  the  ship  as  freighter  was  himself  ap- 
pointed captain  *by  the  owners :  Secondly,  that  an  agent 
was  put  on  board  by  the  owners,  vested  with  powers 
inconsistent  with  Betham's  authority  and  ownership  of 
the  vessel  pro  tempore:  and  Thirdly,  that  the  owners 
virtually  received  the  benefit  of  the  homeward  voyage  by 
the  transmission  of  the  freight  bills  to  England.  With 
respect  to  the  first,  it  is  almost  the  invariable  usage  of 
owners  of  ships  to  appoint  the  captain  and  crew,  though 
they  let  out  a  ship  on  a  charter-party :  the  chartering  of 
the  ship  not  being  so  much  the  chartering  of  the  hull,  as 
of  the  ship  in  a  fit  state  for  mercantile  adventure ;  and 
there  seems  no  reason  therefore,  why  chartering  a  ship 
in  any  particular  case  to  the  captain  of  that  ship,  should 
create  any  more  responsibility  in  the  owners  to  the  ship- 
pers of  gok)ds,  where  such  fact  is  known  to  them,  any 
more  than  if  the  ship  was  freighted  to  an  entire  stranger. 
The  second  objection  is  answered  by  reference  to  the 
charter-party  itself,  by  which  it  appears,  the  authority 
of  the  agent  was  limited  to  the  superintendence  of  the 
acts  of  Betham  as  captain,  and  not  as  freighter ;  th^ 
utmost  authority  given  to  the  agent  being  that  of  dis- 
placing Betham  as  master,  and  appointing  another  per- 
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son  as  master,  in  case  he  should  be  guilty  of  a  breach 
of  any  of  the  agreements  made  on  his  part.     If  Betham 
ceased  to  be  master,  by  the  terms  of  the  charter-party, 
he  woidd  still  continue  the  freighter,   possessing  the 
same  power  of  patting  goods  on  board,  and  liable  to  the 
same  responsibility  on  the  one  hand,  for  a  time-freight, 
and  cm  the  other,  for  the  safe  conveyance  of  the  goods 
shipped.    As  to  the  third  objection,  the  charter-party 
gives  the  owners  the  security  of  the  freight-bills  re- 
ceived by  the  freighter,  but  gives  the  owner  no  direct  or 
immediate  interest  in  the  freight  earned,  the  whole  of 
the  surplus  of  which  belongs  to  Betham  alone.     If  he 
had  obtained  no  homeward  cargo  from  Calcuttay  so  that 
no  freight-bills  would  have  been  transmitted ;  the  owner 
would  still  be  entitled  to  the  same  freight.    The  secu- 
rity does  not  extend  at  all  to  intermediate  voyages.    If 
the  ship  had  been  lost  on  such  voyage,  there  would  have 
been  no  freight  payable  to  Betham^  but  still  he  must 
have  made  good  his  own  liability  to  the  owners  for  the 
use  and  hire  of  the  vessel.    The  effect  of  the  chartei^ 
party  is,  that  it  makes  Betham  the  owner  pro  tempore, 
and  freight  is  to  be  paid  to  him  for  the  use  of  the  ship. 
We  think,  therefore,  that  the  defendants  below  were  not 
liable  to  an  action  for  the  non-delivery  of  these  goods, 
and  that  the  judgment  of  the  Court  of  King's  Bench 
must  be  reversed. 

Judgment  reversed. 


1830. 

Newberry 
and  Another 

V. 
COLVIN 

and  Oibers. 
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Nov.neth,     William  Ridout,  Executor  of  Johk  Ridout,  Se- 
nior, V.  Bristow  and  Wife, 


Where  a  pro- 
missory note 
expresses  the 
consideration 
for  which  it 
is  given,  evi- 
dence cannot 
be  given  of  a 
consideration 
inconsistent 
with  its 
terms. 


ASSUMPSIT  by  the  executor  of  the  payee  of  the 
following  promissory  note  made  by  the  female  de- 
fendant after  the  death  of  her  first  husband,  John  Ridout y 
junior,  and  before  her  second  marriage,  against  jBru^otr, 
the  second  husband,  and  the  female  defendant  as  maker. 

'*^thSept.\9QA. 

''Twelve  months  after  date  I  promise  to  pay  Mr. 

John  Ridout  (the  testator)  or  order  one  hundred  pounds, 

value  received  by  my  late  husband.    As  witness  my  hand, 

<<  Lave  Ridout."" 


£32  was  paid  into  court  on  the  counts  for  goods 
sold,  money  lent,  and  money  paid.    At  the  trial  before 
Mr.  Baron  Bolland^    at  the  Exchequer  sittings  after 
last    term,   it   appeared,    that    in   1820  the  testator 
John    Ridout,    his    executor,    WilHam,  and    the    in- 
testate, John,  were  a  father  and  two  sons  in  trade  to- 
gether ;  and  that  the  intestate  died  in  that  year,  con- 
siderably in  debt  to  his  father.    A  settlement  of  accounts 
between  his  widow  and  administratrix  and  the  testator 
was  entered  on,  but  having  failed,  mutual  releases  were 
proposed  to  be  executed  between  them.    The  testator  re- 
fused to  execute  till  the  above  note  was  given  to  cover 
several  claims  which  he  had  paid,  and  might  be  called  on 
to  pay  on  his  son's  account.      A  list  of  these  claims  was 
made  out  at  the  time  of  giving  the  note.     For  defen- 
dants it  was  contended  :  1st,  That  the  note  on  the  face 
of  it  negatived  any  consideration  between  the  parties, 
and   purported  to  be  made  for  the  debt  of  another: 
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2dlyy  That  the  note  was  in  the  nature  of  a  penalty  to        1830. 
indemnify  testator  as  well  for  future  as  existing  debts  of 
his  son  the  intestate ;  and  that  the  plaintiff  could  only 
recoTer  so  much  as  was  proved  to  have  been  so  paid  by 
his  testator.    The  plaintiff  then  proved  payment  by  the 
testator  of  four  claims  on  behalf  of  intestate  amounting 
to  about  99/.,  one  of  which  the  defendant  (the  adminis- 
tratrix) disputed,  as  not  paid  on  account  of  the  intes^ 
tate»  but  on  her  own  account ;  and  another  as  its  sub- 
ject-matter was  foigotten  by  the  witness;  payment  of 
a  thiod  by  testator  was  not  distinctly  shewn;  and  a 
fourth  was  clearly  proved  to  be  due  from  the  intestate, 
and  paid  by  testator.    A  deduction  of  30/.  was  also 
claimed  for  a  debt  which  they  urged  John  Ridoui  senior 
had  promised  to  pay.     It  was  left  to  the  jury  to  say 
what  was  really  due,  and  the  verdict  was  for  the  whole 
amount  of  the  note,  deducting  the  32/.  paid  into  court. 
A  rule  having  been  obtained  to  set  aside  the  verdict  and 
eater  a  nonsuit  on  the  points  taken  at  the  trial, 

FcUeit  shewed  cause. — It  wlis  not  necessary  to  shew 
consideration  for  the  note;  but  if  it  was,  a  sufficient  con* 
sideration  appeared  on  the  face  of  iti  viz.  value  received 
by  the  deceased  husband  of  the  maker.  Whether  the 
note  imported  a  consideration  or  not,  the  onus  of  shew- 
ing the  absence  of  it  was  dn  the  defendant.  Nor  was 
it  necessary  that  a  consideration  should  be  shewn  be- 
tween the  parties ;  for  a  note  expressed  to  be  given  by 
A.  to  JB.  to  pay  him  the  debt  of  C,  may  be  sued  on 
by  B.  (a)  This  case  reverses  Rann  v.  Hughes,  (fi)  where 
an  admiaistratrix  was  sned  on  her  personal  undertaking 
to  pay  the  debt  of  the  intestate,  and  was  held  not  liable^ 
because  no  considevation  appeared  for  the  promise  laid : 

(a)  S«e  PoppUwU  t.  Wilson,  1  Stmge,  264.  oB  Error  from  G.  P.  oited 

^J  AiyW*  B.  post. 

(fc)  T  T.  R.  350.  n. 
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1830.       for  the  admimstratrix  is  here  sued  on  the  liability  shtf 

RiD^       has  personally  incurred  by  making  a  note,  though  to 

V*  secure  a  similar  debt.     Childs  v.  Monins  (a)  shews  that 

ct  Uv«        the  female  defendant  is  personally  liable  and  need  not 

have  been  shewn  to  be  administratrix.    In  that  case  the 


defendants  as  executors  jointly  and  severally 
to  pay  to  the  plaintiff,  a  creditor  of  the  testator,  his  debt 
on  demand  with  lawful  interest.  The  Court  held  them 
personally  liable,  as  the  stipulation  for  interest  imported 
a  consideration  of  forbearance  to  sue :  but  on  this  note 
nothing  of  the  character  of  administratrix  appears. — 
[Bay ley  B.  In  Child  v.  Monins,  the  executors  who  were 
held  personally  liable,  had  bound  themselves  jointly  and 
severally ;  a  duty  not  cast  on  them  by  the  law  (fc).] — How- 
ever the  release  given  by  the  administratrix  recited  the 
fact  of  her  administration.  Reduction  6f  the  damages 
is  not  part  of  the  rule,  and  as  part  of  the  consideration 
for  the  note  was  the  testator's  signature  of  a  release  to 
the  administratrix,  the  items  of  payment  by  the  testator 
need  not  be  considered.  There  is  no  proof  that  the  in- 
testate died  without  any  assets,  though  he  was  indebted 
to  the  testator.  But  evidence  of  consideration  was  in 
fact  given,  though  not  tendered  as  such,  but  as  evidence 
of  private  debts  due  from  the  intestate.  Those  were 
liabilities  to  arise  in  future  on  the  testator's  promise  to 
pay  them  after  the  intestate's  death. 

Edward  Lawes  Serjt.  and  Barstow  in  support  of  the 
rule. — ^This  note  on  the  face  of  it  negatives  any  consi- 
deration between  payee  and  maker,  and  is  merely  a  spe- 
cial agreement  to  pay  the  debt  of  a  third  person.  In 
Childs  V.  Monins,  assets  and  forbearance  were  shown, 
and  the  note  was  given  jointly  and  severally  by  the  de- 

(a)  2  Br.  &  Bing.  460.    6  B*  Moore,  282.    S.  C. 

(b)  See    Chamber*  t.  Minckin,  7  Ves.  Jan.  197,  S.     JDoylc  ▼.  Blake, 
2Sch.  £cLer.2Sl. 
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fendants  as  executors.     Here  the  absence  of  assets  was        1830. 
preyed  for  the  defendant;  forbearance  could  not  be  given       r^^^ 
to  the  intestate,  and  was  not  stipulated  for  by  the  wi-  «• 

.  Bbistow 

dowy  nor  did  she  appear  to  be  administratrix  on  the         etUx. 

note.  The  words  "  value  received  by  my  late  husband," 
appear  on  the  evidence  to  mean  value  received  in  satis- 
faction of  debts  which  the  testator  might  have  to  pay ; 
therefore  the  note  was  for  his  indemnity.  —  [Bayley  B. 
If  it  was  given  to  indemnify  against  specific  debts,  the 
burthen  was  on  you  to  prove  that  they  were  not  paid  by 
the  testator  or  the  plaintiff,  as  his  executor,  or  that  no 
value  was  given  for  the  note,  thus  showing  a  failure  of 
consideration.] — In  Warn  v.  Waiters,  {a)  and  the  other 
cases  on  the  statute  of  frauds,  by  which  it  has  been  fol- 
lowed, the  written  contract  imported  no  consideration, 
but  required  it  aliunde ;  now  as  between  these  parties,  this 
note  is  within  that  statute,  and  is  not  within  the  cus- 
tom of  merchants.  In  C/ulds  v.  Monim,  the  defend- 
ants were  prima  facie  liable  on  the  instrument  as  a  note. 
Here  an  item,  forming  part  of  the  consideration  and  al- 
leged to  be  due  from  intestate,  was  due  from  the  widow 
personally,  and  only  one  payment  was  distinctly  proved. 

Bayley  B.— This  is  an  application  to  set  aside  a 
verdict  for  the  plaintiff  for  68/.  plus  32/.  paid  into 
Court,  and  to  enter  a  nonsuit.  If  there  is  any  evidence 
to  entitle  the  plaintiff  to  recover,  it  is  impossible  to  enter 
a  nonsuit  merely  on  the  ground  of  a  verdict  being  given 
for  more  than  on  the  strict  evidence  it  should  have  been. 
But  I  think  there  was  evidence  strong  enough  to  sus- 
tain the  verdict  independently  of  the  note.  Supposing 
it  to  be  given  for  the  mere  indemnity  of  the  testator, 
there  is  evidence  to  bring  the  verdict  to  nearly  100/. 
Now,  this  action  is  on  a  note,  which  prima  fade  imports 
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1830.  a  consideration  without  proof  of  consideration  aHumde  ; 
but  it  is  said  that  as  this  note  specifies  some  considera- 
tion, it  imposes  on  the  plaintiff  the  necessity  of  giving 
more  than  the  usual  proof,  and  is,  in  reality,  void  on 
the  face  of  it,  as  not  expressing  the  existence  of  assets  of 
the  intestate  or  other  consideration.  No  authority  is  cited 
on  the  subject,  but  it  is  clear,  that  if,  instead  of  anote, 
a  creditor  takes  a  written  security  which  must  express 
a  ccmsideration,  that  consideration  must  be  proTcd  to 
exi^t  idiunde:  but  if,  by  the  form  of  the  instrument,  as  m  a 
note,  the  maker  submits  to  be  bouild  persmally,  and  no 
consideration  or  evidence  of  it  atiunde  is  necessary  to  its 
binding  effect,  no  such  proof  will  be  necessary.  Now, 
by  this  instrument,  the  defendant  promises  payment 
twelve  months  after  date,  for  value  received  by  her  late 
husband.  She  was,  in  fact,  his  administratrix;  but 
supposing  she  was  not,  and  that  she  had  agreed  to  give 
the  note  for  a  debt  due  by  him,  I  think,  under  the  dr- 
cumstances,  it  would  be  binding.  This  is  not  a  case  of 
want  of  consideration,  for  a  consideration  exists  which 
makes  it  reasonable  that  this  security  should  be  given. 
In  Popplew9U  V.  Wilton,  (a)  a  note  expressed  to  be  given 
for  a  debt  due  from  a  third  party  to  the  payee,  was  held 
good  in  the  hands  of  a  payee  wholly  alien  to  the  maker, 
for  the  promise  being  absolute,  the  note  was  as  negoti- 
able as  if  it  had  been  generally  for  value  received. 

Besides,  forbearance  might  be  extended  to  the  rapie- 
sentative  of  the  intestate,  though  it  could  not  to  him. 
It  is  said  that  an  absence  of  assets  appears,  but  though 
an  ultimate  failure  of  consideration  might  take  place 
owing  to  the  intestate's  debts  to  his  father ;  it  does  not 
appear  that  the  former  died  without  property,  and 
we  do  not  know  whether  other  debts  existed.  Then, 
if  the  administratrix  takes  on  herself  to  give  a  security, 

.(<f)  Stra.  264. 
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which  may  induce  fbrb^ranee  to  her^  Ae  canoot,  at  a  dis-       1830. 
taut  period,  call  on  the  bolder  of  that  security  to  prove 
8he  had  assets,  for  by  this  note  she  adtnits  assets,  and 
invites  inquiry  into  that  fkct   The  plaintiff  is  not  driven 
by  the  note  to  prove  assets  of  intestate  in  the  hands  of 
the  administratrix,  in  support  of  his  cbdm.  Bind  the  tid 
mimstratrix  would  not  be  allowed  to  prove  that  she  had 
none.    The  oases  on  the  statute  of  frauds  do  not  apply ; 
nothing  there  appeared   to  support  the  promiaes,  for 
there  is  no  implied  benefit  in  undertaking  to  pay  the 
debts  of  another*  and  a  simple  promise  to  pay  aveh  a 
debt  where  the  party  is  under  no  legal  or  moml  liabiUty 
to  do  80»  is  reasonably  held  lo  be  nudum  pactum.  Here, 
on  the  other  hand,  as  the  instrument  of  itself  binds  the 
maker,  admits  assets  of  intefatate^  and  in  its  probable 
consequence   induces   forbearance,    I   am  of    opimon 
that  consideration  must  be  taken  as  existing,  in  case  the 
party  is  primA  facie  liable  to  pay.  In  prudence  the  plains- 
tiff  should  have  shewn  what  precise  sums  the  note  was 
intended  to  secure,  but  is  not  bound  to  do  so.    For  re- 
sistance may  be  made  to  an  action  on  a  bill  or  nbte,  on 
the  ground  of  want,  failure,  or  illegality  of  considera- 
tion ;  but  I  apprehend  that  in  the  case  of  a  note,  as  well 
as  of  any  dlier  written  instrument,  evidence  cannot  be 
givm  of  a  considemticMi,  differing  from,  or  inconsistent 
with,  the  tenor  of  the  written  instrument.   In  Raweon  v* 
Walker f  (a)  an  action  by  payee  against  maker  of  a  note 
payable  on  demand,  proof  was  offered  that  the  note  was 
agreed  not  to  be  put  in  suit  except  in  a  certain  event. 
Lord  EUenborough  rejected  the  evidence,  sayings  '^  I  am 
ready  to  receive  evidence  to  shew  the  consideration  il- 
legal, but  I  cannot  receive  patol  evidence  inconsistent 
with  the  terms  of  the  note."(&)   Again,  in  an  action  by 
indorsee  against  indorser  of  a  note  payable  two  months 

(a)  1  Stark.  N.P.  R.  361.  (1816). 

(6)  And  see  Woo^idge  v.  Spootter,  3  B.  &  A,  933.  1  Ch.  R.  661.  S.  C. 
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1830.       afterdate,  evidence  was,  offered,  that  on  defendant's  refu- 
sal to  indorse,  a  bargain  was  made  between  the  plaintifis 
and  him,  that  plaintiffs  should  renew  the  note  whendae, 
but  Lord  Elknborough  refused  to  admit  proof  inconsis- 
tent with  the  written  instrument,  (a)     But  suppose  the 
defendant  to  have  been  entitled  to  prove  a  consideration 
different  from  that  expressed  on  the  note,  it  was  for  him 
to  shew  a  failure  of  consideration  in  any  item  which 
formed  in  part  a  ground  for  the  note.    Now  he  does  not 
shew  whether  the  item  of  which  the  origin  was  unez* 
plained  by  the  plaintiff's  witness,  was  due  or  not^ 
Again,  if  the  note  was  given  for  indemnity  against  spe- 
cific debts,  the  creditors  might  be  called  to  shew  that 
they  had  not  received  payment.     One  item  due  from 
intestate,  was  clearly  paid  by  testator  for  him,  and  though 
there  is  no  distinct  evidence  of  such  payment  of  another 
similar  item,  whilst  another  claim  paid  by  testator  was 
due  from  the  administratrix  personally,  and  not  from  the 
intestate,  the  plaintiff  has  had  no  notice  of  such  an  in- 
quiry under  the  present  rule,  which  is  not  directed  to 
the  reducing  the  verdict,  but  to  a  nonsuit     This  being 
a  note  prtm&  facie  binding  on  the  female  defendant  as 
widow  and  administratrix,  it  is  wholly  different  from  any 
agreement  which  is  subject  to  the  statute  of  frauds,  and 
if  it  was  given  to  a  certain  degree  for  the  testator's  in- 
demnity against  future  claims  on  the  intestate's  account, 
that  has  not  been  made  out  to  the  extent  necessary  on 
this  nde. 

Garrow  B.  concurred. 

Vaughan  B. — This  rule  was  obtained  on  the  ground 
that  the  note  was  bad  on  the  face  of  it,  as  payable  on  a 
contingency,  and  therefore  was  not  negotiable  within 

(«)  Sm  How  ?.  GfAAoiRi  8  Campb.  57.  &o. 
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the  custom  of  merchants ;  but  with  the  exception  of       1830. 

the  words  "  by  my  late  husband/'  it  is  in  the  usual  fonn, 

and  imports  a  consideration,  as  to  the  proof  of  which 

thoBe  words  make  no  difference ;  the  plaintiff*^  therefore^ 

was  entitled  to  a  verdict  without  proving  consideration. 

If  the  plaintiff*  had  been  compelled  to  give  such  evidence, 

the  defendants  as  between  these  parties  might  have 

proved  a  want  or  failure  if  it,  but  it  is  not  necessary 

to  decide  whether  they  might  have  proved  a  different 

consideration. 

BoLLAND  B.  If  Popplewell  v.  Wilson  had  been  cited 
at  the  trial,  I  should  not  have  given  leave  to  move  for 
a  nonsuit.  Besides,  the  evidence  shewed  an  actual  con- 
sideration, and  it  was  for  the  jury  to  say,  whether  the 
items  alleged  to  have  been  paid  by  the  father  were  so 
satisfied. 

Rule  discharged. 


In    the    Matter    of  the    Estate  and   Effects  of        JVov.  20tii« 
Robert  Ewing  deceased. 

A  Rule  had  been  obtained  in  Hilary  term  last,  founded  Stock  in 

^^  on  42  G.  3.  c.  99.  s.  2.  (a)  calUng  on  Thomas  Stonor,  {^^S^^ 

tuate  abroad^ 
u  perBonalty  following  the  domicil  of  the  owner ;  therefore  a  bequest  of  fuch 
stock  by  a  party  domiciled  in  England  is  liable  to  legacy  duty. 

(a)  42  Goo.  S.  o.  99.  b.  3.  eouto, "  Th«t  is  ererj  oaM  in  whioh  tay  exe- 
eotor  or  execoton,  or  administnitor  or  adminittntorB,  Bhall  oot  h«ve  paid  the 
datiea  granted  aad  pajrable  open,  or  in  respect  of  any  legaoiei,  or  any  per- 
Bonal  eitate,  or  any  share  or  shares  of  any  personal  estate  of  any  person 
dybg  iotOBUtej  within  proper  and  reasonable  time,  it  shall  be  lawfnl  for  his 
Majesty's  Gonrt  of  Bxoheqaer  npon  application  to  be  made,  &c.,  on  sveh 
affidaTit  or  affidaviU  as  to  the  said  Coart  may  appear  to  be  soffieieot,  to 
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1830.  eJEecntorof  Robert  Ewing  deceased,  to  shew  cause  why 

TnB^  ^^^ ^  ^^^^ executor,  should  not  deliver  to  die  Comini&- 

EwiNo.  siouers  of  Stamps  an  account  on  oath  of  all  the  l^acies 


grant  a  role,  requiring  soob  executor  or  executors,  ailministrator  or  admiois* 
tratori  to  ibow  cause  wbjr  be,  tfhe,  or  tfaej,  should  not  deltrer  to  the  aaid 
eommissioiiera  an  aoooont  upon  oatb,  of  all  the  legacies,  er  of  the  paraoaal 
propertj  rtfspectifelj  paid,  or  to  be  paid  or  adttiniatered  by  hini,  bar,  or 
them,  af  the  ease  maj  be ;  and  why  the  duties  oo  aoj  socb  legacies,  or  aoy 
shares  or  residue  of  any  such  personal  estate,  bare  not  been  paid,  or  sboold 
not  be  forthwith  paid  aeoordbg  to  law ;  and  to  mako  an j  such  rule  of 
court  absolute  in  efery  case  io  which  the  same  raaj  appear  to  the  said  court 
to  be  proper  aad  oeoeasftrj  for  the  belter  eoAirciDg  the  pajment  ef  aej  of 
the  said  duties." 

The  acts  now  in  force  respecting  legacies,  are  20  Geo.  9.  o.  28.  s.  S. 
36  Geo.  3.  c.  52.  87  Geo.  S.  c.  135.  89  Geo.  8.  o.7S.  42  Geo.  8.  c.99. 
i.  3—4.  45  Geo.  8.  e.28.  48  Geo.  3.  c.  149.  a.  44.  6S  Geo.  3.  o.  184. 
and  Schedule  Part  III. 

The  repealed  acts  and  regulations  are,  20  Geo.  3.  o.  28.  (except  s.  8.) 
23  Geo.  3.  c.  68.    29  Geo.  3.  c.  61. 

By  36  Geo.  8.  c.  62.  s.  6.  it  is  enacted,  "  That  the  duties  herebj  imposed 
shall,  in  all  cases  in  which  it  is  not  hereby  otherwise  provided,  be  ac- 
counted for  answered  and  paid,  bj  the  persoa  or  persons  having  or  taking 
the  burthen  of  the  execution  of  the  will  or  other  testamentarj  ioslnuneot,  or 
the  administration  of  the  personal  estate  of  any  person  deceased,  upon  re- 
tainer for  his,  her,  or  their  owtt  benefit,  or  for  the  benefit  of  any  other 
penon  or  penoiis,  6f  asy  legaoy,  or  anj  part  of  any  legacy,  or  of  the  residue 
of  anj  personal  estate,  or  aoj  part  of  such  residue,  which  he,  she,  or  tbej, 
shall  be  entitled  so  to  retain,  either  in  his,  her,  or  their  own  right,  or  in  the 
riglit  or  for  the  benefit  of  anj  other  person  or  persons ;  and  also  upon  d»> 
livery,  pojfinenl,  or  other  satisfaction  or  discharge  whatsoever  of  any  le|acj, 
or  any  part  of  any  legacy,  or  of  the  residue  of  any  personal  estate,  or  any 
part  of  such  residue,  to  which  any  other  person  or  persons  shall  be  entitled ; 
and  in  case  any  person  or  persons  having  or  taking  the  barthen  lif  Aoob 
execution  or  administration  as  aforesaid,  shall  retain  for  his,  her,  or  their  own 
benefit,  or  for  the  benefit  of  any  other  person  or  persons,  any  legacy,  or  any 
part  of  any  legacy,  or  the  residue  of  any  persomJ  estate,  or  any  part  of  soch 
residue,  which  such  person  or  persons  shall  be  entitled  to  retain,  either  in 
bis,  her,  or  their,  own  right,  or  in  the  right,  or  for  the  benefit  of  any  othtt* 
person  or  persons,  and  upon  which  any  duty  shall  be  chargeift>le  by  virtue  of 
this  act,  not  having  first  paid  such  duty,  or  shall  deliver,  pay,  or  otfaenrise 
satisfy  or  discharge  any  legacy,  or  any  part  of  any  legacy,  or  Uie  resi- 
due  of  any  personal  estate,  or  any  part  thereof,  to  which  any  otbet'  person  or 
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1830. 
and  of  the  property  of  the  said  Robert  Ewk^  deceased. 


sball  be  entxtled,  sod  apon  whiob  adj  daty  iball  be  obvgtable  bj 

▼irtne  of  tbU  Bct,  baviog  received  or  dedncted  the  dotjr  eo  cbeigeftble,  tfaep 

and  in  ereiy  of  loch  cases,  the  dntjr  which  shall  be  ^  doe  and  payable  apon 

ererj  sach   legaoj,  and  part  of  legacy  and  residae,  and  part  of  residoe 

respectivelj,  and  whieh  shall  not  have  been  doly  paid  and  satisfied  to  bis 

najestj,  his  heirs   and  suooessors  aocordiog  to  the  proTisiooa  of  this  80t» 

shall  be  a  debt  of  sach  persoa  or  persoas  having  or  taking  the  borthea  of 

sueb  exeeotion  or  administration  as  aforesaid,  to  his  majesty,  his  heirs  and 

soeeeasora ;  and  in  case  any  snch  person  or  persons  so  having  or  taking  the 

bvrtben   of  anob  exeeation  or  administration  as  aforesaid  shall  deliver,  pay, 

or  olberwiae  however  satisfy  or  discharge  any  aaoh  Icgaey  or  residua,  or 

any  part  of  aay  auch  legacy  or  ratidue,  to  or  ibi  the  benefit  of  any  peraoo  or 

persona  entitled  thereto,  withont  having  received  or  dednoted  the  doty 

chargeable  thereon,  such  daty  not  having  been  first  duly  paid  to  his  msjesty, 

bis  burs  and  successors,  according  to  the  provision  herein  contuned,  then, 

and   ia  every  anob  ease,  svoh  daty  ahall  be  a  debt  to  bis  majeaty,  his 

beirs  aad  aneeeasors.  both  of  the  person  or  persona  who  aball  make  anob 

delivery,  payment,  satisfaction,  or  discharge,  and  of  the  penoo  or  persons  to 

whom  the  same  shall  be  made/' 

36  Geo.  S.c.  62.  a.  27.  enacts  "That  no  person  having  or  taking   the 
bartboB  of  the  exeontioo  of  any  will  or  testamentary  infltrnmeat,  or  the  ad- 
minbtratioB  of  the  penoaal  estate  of  any  peraoa  deoeaaed,  nor  any  tmatee 
or  other  person  bereby  directed  and  required  to  aeconnt  for  any  duty,  shall 
pojf,  delirtr,  or  otherwise  dispose  of,  or  in  amy  manner  stUisfy,  discharge,  or 
eompoHHd  for  any  legacy  whatsoever  or  any  part  thereof,  or  the  residue  of 
any  peraonal  estate,  or  any  part  thereof,  in  respect  whereof  any  duty  is  here- 
by impoacd,  without  taking  a  receipt  or  discharge  in  writing  for  the  same, 
expreastag  tbe  date  of  each  receipt  or  diacharge,  and  the  names  of  the  testa- 
tor, &o.  and  of  the  person  to  whom  snch  legacy,  &c.  shall  have  been  given, 
and  tbe  amount  or  value  of  the  legacy,  or  part  of  the  legacy,  &o.  for  which 
aucb  receipt  or  discbarge  shall  be  given,  and  also  tbe  amount,  and  the 
rata  of  daty  psyable  aad  allowed  tbareoD  ;  and  that  no  writtan  Nocipt  or 
disebarge  for  any  legacy  or  part  of  any  legaoy,  or  for  tbe  residue  of  any  per- 
sonal eatate,  or  any  part  of  such  residue,  in  respect  whereof  any  duty  is  bere- 
by imposed,  sball  be  received  in  evidence,  or  be  available  in  any  manner 
whatsoever,  unless  the  same  sball  be  stamped,  as  required  by  this  act." 

36  Geo.  8.  o.S2.  s.  28*  enacts  "  That  where  any  person  who  ia  required 
to  aecoont  for  legaoy  duty  satisfies  or  compounds  for  any  legaoy,  without 
taking  a  atamped  receipt  in  the  form  prescribed  by  the  preceding  section, 
both  be  who  pays  and  he  who  receives  the  legacy  shall  forfeit  10/.  per  cent. 
OB  the  amount." 


In  Re 


respeetiYely  paid,  or  to  be  paid  or  administered  by  him       ewing. 


94  CASES  IN  MICHAELMAS  TERM, 

1830.        as  Buch  executor  as  afofeflaid,  and  why  the  duties  there- 
^'^       on  have  not  been  paid,  or  should  not  forthwith  be  paid 
EwiNG«       according  to  law.    The  facts  were  as  follows : — In  De- 
cember 1827,  the  testator  died  in  London,  possessed  of  pro- 
perty to  the  amount  of  700,000/.  in  the  American  (United 
States),  French,  and  Russian  stocks,  and  by  will  be- 
queathed one-third  to  his  niece  for  her  life,  and  the  resi- 
due to  his  nephew  James  Ewing,  after  discharge  of  his 
debts  and  some  other  trifling  legacies.    The  executor 
took  out    prerogative  administration,    and   paid    the 
debts  and  legacies  out  of  the  English  property.   James 
Etoing,  the  executor,  being  absent  from  England,  sent 
powers  of  attorney  to  the  different  countries  for  the 
receiving  and  investing  of  the  dividends,  and  his  name 
was  entered  in  the  American  books  opposite  that  of  the 
testator.     On  the  return  of  James  Etving,  in  1829,  he 
called  on  the  executor  to  transfer  the  property  in  the 
foreign  stocks  to  him  in  the  respective  countries  under 
a  power  of  attorney  signed  by  him.  The  above  American, 
Drench,  and  Russian  stocks  are  not  transferable,  or  the 
dividends  payable  in  this  country.     Legacy  duty  to  the 
amount  of  26,0002.  was  claimed  on  the  above  residue  of 
the  estate  o(  Robert  Ewitig,  under  55  Geo.  3.  c.  184. 
Schedule,  Part  3. 

Brougham  and  Lynch  shewed  cause* — ^The  question 
is.  If  a  testator  be  domiciled  in  Great  Britain,  having 
bequeathed  specifically  or  by  way  of  residue,  stock  in 
foreign  funds  locally  situate  out  of  the  jurisdiction  of 
the  courts,  and  his  executor  does  any  act  here  in  order  to 
a  due  administration  of  such  bequest,  is  the  property  so 
bequeathed  subject  to  pay  legacy  duty  as  personalty? 
First,  the  foreign  stock  here  bequeathed  is  real  property. 
Secondly,  it  has  a  locality  in  each  country  where  it  is 
situate.  Thirdly,  it  is  not  personalty  within  55  G.  3. 
c.  184.     On  the  first  point  —  foreign  stocks,  like  our 
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own,  are  perpetual  annuities,  vested  in  the  holders  by  the  1830. 
acts  of  various  foreign  governments^  and  forming  part  of  ^"^' 
their  national  debts,  subject  to  redemption.  There  are  Ewxno. 
two  kinds ;  one,  like  our  unfunded  debt,  passes  by  deli- 
very, and  the  coupons,  like  Exchequer  tallies,  entitle 
the  bearer  to  payment  of  dividends  in  respect  of  his 
shares.  These  are  generally  payable  by  some  agent  in 
England.  The  other  kind  of  foreign  stock  can  only  be 
transferred  abroad,  and  the  dividends,  like  our  Bank 
dividends,  can  only  be  received  at  the  national  banks  of 
the  different  countries  by  the  party  entitled,  or  his  agent 
duly  appointed  for  that  purpose  by  power  of  attorney. 
This  kind,  therefore,  is  only  locally  governable.  Stock 
in  the  English  funds  has  been  considered  to  partake  so 
far  of  the  qualities  of  realty  in  respect  of  its  place  of 
payment  and  security  on  the  national  revenues,  though 
arising  from  personalty,  as  well  as  land,  that  it  has  been 
necessary  in  every  statute  to  declare  it  personalty,  (a J 
It  wonld  otherwise  have  descended  to  the  heir  qud 
a  perpetual  though  redeemable  annuity. — [^Alexander 
L.  C.  B. — Is  there  any  annuity  not  granted  to  a  man 
and  his  heirs  which  either  by  the  law  of  England  or 
Scotland  can  become  heritable  ? —  ]  An  annuity  granted 
to  A.  B.hy  deed  is  personal,  and  not  heritable,  whether 
secured  on  land  or  not,  because  there  are  no  words  of 
inheritance ;  but  if  the  estate  granted  in  a  will  be  so 
described,  that  the  words  of  gift  imply  in  themselves  a 
heritable  estate,  heirs  will  take;  e.g.  under  a  gift  to  a 
man  and  his  i$9ue.  (ft)  So  here,  a  perpetual  annuity  which 
survives  the  party  implies  a  heritable  nature. — [Bayky 
B. — The  provision  that  British  stock  shall  not  be  de- 
scendible to  heirs  is  necessary,  because  it  is  secured  on 
the  consolidated  fund  of  the  country,  which  includes 
the  land-tax,  (c)  and  an  annuity  charged  on  land  is  in 

(«)  See  Ibe  last  ioftanee,  11  Geo.  4.  ud  1  W. 4 .  o.  IS.  1. 14. 

ih)  4  BpB*e  Beelesiaetioal  Uw,  147, 148,  mtit.    Tjrrwhitt's  edit. 

(e)  See  66  Geo.  S,  o.98.  1. 1. 
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1829.  the  nature  of  a  rent-charge.  Unless  it  is  shewn  as  a 
la  R«  ^^  ^^^^  ^^  lands  of  the  United  States,  France,  and 
EwiNa.  Russia  are  charged  with  the  stock  in  question,  or  that 
such  stock  is  real  property  in  the  respective  countries 
where  it  is  situate,  we  must  consider  it  merely  as  a  per- 
sonal debt  from  each  of  those  states  to  the  holder  of  the 
stock,  or  his  next  of  kin,  if  he  makes  no  testamentary 
disposition,  and  to  his  legatees  if  he  does.] — In  this  case 
tolls  of  turnpike  roads  in  the  United  States  form  part 
of  the  security  for  the  American  stock ;  such  tolls  are  in 
the  nature  of  canal  shares,  which  are  real  estate,  the 
subject  of  fine  and  recovery  in  every  county  where  the 
canal  runs,  (a)  and  provisions  are  accordingly  inserted 
in  the  road  and  canal  acts  making  them  personalty. 
The  dividends  on  these  stocks  can  only  be  paid  at  the 
national  banks  of  Washington,  Paris,  and  Petersburgh, — 
IBaykjf  B,  So  a  bond  payable  to  A.  at  St*  Petersburgh 
may  only  be  claimable  there,  but  would  pass  by  the  will 
of  a  person  domiciled,  or  by  the  assignment  of  a  person 
becoming  bankrupt  in  England.]  —  It  is  not  disputed, 
that  on  that  ground  legacy  duty  is  payable  on  Russian 
and  Prussian  bonds,  they  being  payable  to  the  assignees 
in  England. 

Secondly,  the  locality  of  these  foreign  stocks  may 
be  elucidated  by  the  course  of  administration-  pursued 
in  England,  with  a  view  to  the  local  situs  of  the  dif- 
ferent securities  for  debts.  Where  a  party  having  a 
simple  contract  debt,  represented  by  a  bill  or  note, 
being  in  amount  a  bonum  notabile,  and  locally  situate  in 
one  dioceso;  dies  in  another,  probate  or  administration 
granted  in  the  diocese  where  he  died  is  sufficient,  the 
debt  being  said  to  be  there,  though  the  symbol  of  it 
be  locally  situated  elsewhere.  Whereas  if  he  die  in 
one  diocese,  possessed  of  a  specialty  existing  at  the  time 
in  another,  a  prerogative  administration  covering  both 

(a)  Dnflmtter  t.  Bartkohmew,  2  P.  Wms.  ISV. 
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dioceses  is  necessary,  or  a  probate  or  admiDistratioo  in        1830. 
each  diocese.     Now  the  only  reason  for  this  differ-       ^^^' 
ence  is,  that  the  law  distinguishes  between  personalty       ewino. 
in  the  shape  of  a  specialty,  and  personalty  in  that  of  a 
simple  contract  only,  giving  it  a  locality  in  the  former 
case  which  it  denies  in  the  latter.    Thus  a  difference  is 
established  to  exist  between  different  kinds  of  debt  in 
respect  of  locality.  Next,  the  stocks  in  question  can  only 
be  administered  abroad.   This  is  an  additional  attribute 
of  locality,  not  possessed  by  a  bond  conditioned  for  pay- 
ment at  the  Royal  Exchange ;  the  penalty  there  not  be- 
ing local,  and  the  obligation  as  well  as  the  benefit  of  the 
obligee  being  transitory.  For  when  taken  from  one  diocese 
to  another,  it  exists  equally  in  the  latter,  and  would  be 
transferrable  by  assignment  in  every  country,  constitut- 
ing assets  in  the  hands  of  the  assignee's  executor, 
wherever  it  was  found. — [Bayley  B.  Had  this  party,  being 
domiciled  here,  died  testate,  would  it  have  made  any 
difference  in  the  distribution,  that  different  rules  of  suc- 
cession prevail  in  the  Untied  States,  France,  and  Rus- 
sia? {a)] — ^Though  it  may  be  personalty  ftioad  succession, 
and  resting  in  the  executor  may  pass  by  will  as  a  per- 
sonal legacy,  it  may  have  a  locality,  if  it  can  only  be 
transferred  and  dealt  with  on  the  spot  by  the  party 
entitled  or  his  agent,  (b)    The  executor  may  suffer  by 
the  conflict  of  our  laws  with  those  of  the  foreign  states. 
For  if  he  is  found  within  them,  he  may  be  called  on  in 

(«)  S*mkU  not ;  atn  Bidfour  ▼.  SeoU,  6  Bre.  P.  C.  650.  5  Vai.  704  ;  and 
see  the  Lord  Cbaneellor't  jodgmant  is  Bempde  ▼*  /oJbiuloM,  3  Vet.  204.  mod 
CMOS  collected,  6  B.  &  C.  444. 

(6)  E&porte  Home,  7  B.  &  C.  082.  (H.  1828.)  Property  otherwise  per- 
soDol,  may  baTC  a  local  aitoalioo  quoad  probate.  Thoi  a  canal  act  provided 
that  tbo  aharea  ihoold  ho  deened  partonaltj.  The  canal  passed  throogh  the 
diocoaoa  of  WorcuUr  and  tAckjietd,  The  transfers  of  the  shares  were  filed 
at  the  pnblio  office  of  the  company  in  the  latter  diocese,  where  also  the  divi- 
dends  were  made,  and  the  Inioks  of  acconnt  kept.  A  probate  in  that  dkwese 
was  held  sofficient  to  pass  a  right  to  a  share  of  the  profits. 

H 
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1830.       these  courts  to  make  entire  distribution  of  the  testatoi^s 
^'f"X^      assets.    The  defence  that  he,  as  well  as  the  testator,  was 

Id  Sfl  ...  , 

EwiN«.  domiciled  in  EngktPid,  and  being  called  on  to  make 
distribution  there,  was  obliged  to  pay  legacy  duty,  would 
not  avail,  if  these  funds,  being  in  fact  only  existing  pay* 
able»  or  transferrable  by  aid  of  foreign  laws  within  the 
jurisdiction  of  the  foreign  courts,  formed  in  fact  local 
assets  which  could  not  be  administered  in  any  other 
country. — [Bayley  B.  The  executor  may  get  the  money 
abroad,  and  transfer  it  there  according  to  the  EngUth 
laws  of  administration.  The  English  and  Scotch  laws  differ 
as  to  distribution  to  next  of  kin.  Now  if  a  deceased  was 
domiciled  in  Scotland,  is  his  English  funded  property  to 
be  distributed  by  the  English  or  Scotch  laws  ?  (a)] — ^By«y 
act  declaring  the  English  stocks  to  be  personalty,  shews 
they  would  otherwise  be  realty.  The  Marquis  of  Anast- 
dale*s  case,  (6)  was  a  question  of  domicile ;  so  in  Somer^ 
vUle  V.  Somerville,  had  the  domicile  of  Lord  Somerviik 
been  confessedly  in  Scotland,  the  question  of  succesmon 
to  his  personal  estate  would  not  hare  arisen ;  but  upon 
the  whole  evidence,  the  intestate's  domicile  was  held 
Scotch.  It  follows  that  these  statutes  having  made  British 
perpetual  annuities  personalty  quoad  succession,  it  could 
not  be  contended  that  they  should  go  to  the  executor  or 
administrator  according  to  the  law  of  Scotland  on  that  sub- 
ject. The  office  of  executor  is  at  an  end  as  to  this  property, 
after  transfer  to  the  legatees  in  the  different  countries 
where  it  lies. — ^Bayleif  B.  The  transfer  of  the  residue 
will  be  sufficient,  if  by  law  the  executor  is  bound  to  pay 
legacy  duty. — ]  It  has  not  paid  probate  duty  and  is 
not  liable  to  pay  legacy  duty  unless  possessed  by  the 
executor  in  this  country.  Now  when,  if  ever,  it  reaches 
this  country  it  will  be  appropriated  to  the  legatee; 


(a)  Sec  SomwtniU  t.  SomervUh,  6  Vet.  750.  (1801.) 
(h)  Vis.  Bi«|Nb  ▼.  Jokmtton^,  S  Ve«.  198. 
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whereas  in  Logan  v.  Fatrlie  (a),  the  residuary  estate  of  a        1830. 
testator  resident  in  India,  was  found  in  Eftgkmd  in  the       ^TX^ 
course  of  administration,  and  before  any  specific  appropri-      BwiMa. 
ation  had  been  made,  and  was  therefore  held  liable  to 
legacy  duty.    On  the  contrary,  in  Hajfe  w.  FairUe  (b\  it 
was  held  on  the  same  will  that  where  an  appropriation 
of  the  legacy  in  Indian  securities  had  been  made  by  the 
executors  in  India,  the  interest  of  that  legacy  so  in- 
▼ested^  was  held  not  liable  to  legacy  duty  when  remitted 
to  England  for  the  use  of  tlie  legatee. 

Thirdly,  supposing  the  property  to  be  personal  where 
it  is  situate,  then,  though  the  words  of  the  schedule  of 
55  Geo.  3.  c.  184.  are  general  with  respect  to  succession 
to  personal  estate,  the  act  by  its  title  seems  only  to 
contemplate  that  species  of  estate  in  Great  Britain  (c). 

The  Attomey-General  and  Amo$  in  support  of  the 
rule.  —  It  is  considered  that  this  stock,  if  personalty, 
follows  the  testator,  who  was  domiciled  here,  and  would 
be  therefore  liable  to  pay  the  legacy  duty.  It  has  been 
dealt  with  as  personalty  by  the  testator,  whose  will  is  at- 
tested by  two  witnesses  only  {d) ;  by  the  executor,  in 
granting  powers  of  attorney  to  receive  and  invest  the 
dividends  abroad  ;  and  by  the  government  of  the  United 
States,  who  have  sufiered  the  executor  to  enter  his  name 
in  their  public  books  on  behalf  of  the  legatees.  Then 
the  executor  should  shew  this  to  be  real  estate  by  the 
laws  of  the  several   countries.     The  clauses  making 

(«)  2  Sim.  &  sin.  8S4.  Sir  John  Lta^  V.  C. 

(h)  I  Rqm.  117.    Lord  Giford,  M.  R. 

(e)  66  Gco.S.  o.  184.  if  intiiuUd  *'  An  act  for  r^petliDg  tb«  S(«mp  Datiet 
M  Dwds,  Law  PnMseedhigf ,  and  other  written  or  printed  Instroments,  and 
tba  ButMa  on  Fin  IjiaoTaaoaa»  and  oa  Lagaoies  and  Saoeeatiooa  to  peraoaal 
Satate  opoa  lateataciea,  now  pajrablo  ia  Qraat  Britain;  and  for  giaatiof 
other  Datiaa  in  lien  thereof." 

(d)  QiuBr9,\f  a  will  so  attested  woold  not  pass  real  property  in  Franc* 
aad  Bmuia,  If  not  in  the  C/aitocf  Sk^ta^ 

H   2 


100  CASES  IN  MICHAELMAS  TERM, 

1830.  English  stock  pass  as  personalty,  are  inserted  pro  abuu' 
^^^^  datUi  cauteld ;  for  that  cannot  be  a  rent-charge  charge- 
BwiNG.  able  on  land,  for  which  there  is  nothing  but  the  conso- 
lidated fund  without  power  of  distress  or  other  remedy  by 
the  stockholder ;  and  a  mortgage  in  fee,  though  a  chattel 
leal,  is  personal  in  the  hands  of  an  executor  (a).  The  dif- 
ference o(  Logan  v.  Fairlie,  and  Haye  v.  Fairlie,  from  this 
case  is,  that  here  the  testator  was  domiciled  in  England; 
and  the  Vice  ChanceIlor*s  decision  in  the  first  case 
turned  on  his  opinion,  that  the  funds  had  not  been  ap- 
propriated abroad,  but  remained  in  the  hands  of  the 
executor's  agent  in  this  country.  Other  cases  show  that 
where  the  property  is  here,  probate  and  administration 
must  be  taken  here,  though  the  executor  and  legatee  reside 
abroad ;  for  they  obtain  the  property  here.  By  the  first 
legacy  duty  act,  36  Geo.  3.  c.  52.  legacies  payable  out 
of  personalty  were  only  made  liable  to  duty ;  but  now  by 
66  Geo.  3.  c.  184.  those  payable  out  of  realty  are  in- 
cluded. The  title  of  that  act  affords  no  rule  of  construc- 
tion, not  being  part  of  the  act  (6),  and  the  words  of  the 
first  section,  and  of  Schedule,  Part  3,  though  so  general  as 
to  include  property  in  all  countries,  wherever  the  testator 
possessed  it,  must  have  the  reasonable  construction 
of  applying  only  to  parties  domiciled  here,  and  subject 
to  our  law.  Though  the  duty  is  imposed  on  parchment 
or  paper  containing  the  receipt,  yet  by  36  Geo.  3.  c.  52. 
8. 28.  the  executor  and  legatee  are  liable  to  heavy  penal- 
ties for  discharging  or  receiving  a  legacy  without  taking 
a  receipt;  and  section  6.  provides  that  legacy  duty  shall 
be  payable  on  *^  delivery,  payment  or  other  satisfaction" 
of  any  legacy  or  residue.  Thus  the  duty  is  payable  on 
any  mode  in  which  the  ^*  payment,  8cc."  of  a  legacy 
may  be  made,  as  in  this  case,  by  power  of  attorney,  8cc 
The  executor  deals  with  this  stock  in  Great  Britain  as 

(a)  See  Patch  oo  Mortgtget,  1S5,  ISO.  Toller  on  Ezeeaton,  ISS.  ISS. 
(6)  Hanlr.  324.  Lord  lUjuond,  77. 
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personalty,  by  an  act  under  which  alone  the  legatees  can  1830. 
procure  it  abroad,  and  when  received  by  them  there  ^^ITrT' 
accordingly^  the  testator's  residue  has  been  "paid,  Bwino. 
delivered,  satisfied  and  discharged/'  within  65  Geo.  3. 
c.  184,  Schedule,  Part  3,  and  36  Geo.  3.  c.  62.  s.  6. 
The  circumstances  that  the  legacies  have  been  or  will 
be  satisfied  abroad,  afibrds  no  answer  to  the  claim  of 
l^acy  duty ;  for  though  the  transfer  is  effected  there  by 
the  ministerial  act  of  the  executor's  agent,  the  catjisa 
causans  of  such  transfer  is  the  power  of  attorney  executed 
here  by  the  execator ;  nor  does  the  claim  of  legacy  duty 
depend  on  the  country  where  the  legacy  is  received,  but 
on  that  where  it  is  appropriated,  Logan  v.  Fairlie.  Legacy 
duty  may  be  payable  where  the  legacy  has  been  paid  out 
of  this  country,  for  48  Geo.  3.  c.  149.  s.  46.  provides  for 
stamping  receipts  for  legacies  signed  out  of  Great  Britain, 
Here  the  act  of  appropriation  by  the  executor  in  this  coun- 
try was  the  signing  the  power  of  attorney  for  transfer  of 
the^e  stocks.  The  jurisdiction  of  the  ordinary,  where  a 
bond  is  situate  in  Englandy  as  excluding  other  ordinaries 
for  the  purposes  of  probate  or  administration,  does  not 
apply  to  the  relations  of  different  countries,  nor  is  it  de- 
nied that  the  executor  would  be  liable  if  the  property 
was  in  bonds  situate  abroad.  Had  the  debts  been  too 
large  to  be  satisfied  by  the  assets  in  this  country,  the 
executor  would  have  been  compelled  to  get  in  these 
foreign  stocks,  and  to  bring  them  here  to  pay  the  debts, 
in  which  case  his  liability  would  be  clear.  The  rule  is 
as  laid  down  by  the  Master  of  the  Rolls  in  Somervilk  v. 
SomerviUe  (a),  that  the  succession  to  personalty  is  regu- 
lated by  the  law  of  the  country  in  which  the  owner  was 
a  domiciled  inhabitant  at  the  time  of  his  death,  without 
regard  to  the  place  of  the  birth  or  the  death,  or  the 
situation  of  the  property  at  that  time.     So  in  Pipon  v. 

(<i)  6  Vci.  786. 
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1830.  p^  ^a),  and  Tkmme  v.  Waikim  (b),  it  is  said  that 
Ib  Ra  foreigners  would  never  make  investments  in  our  fbnds, 
EwiNo.       if  ^]|^y  ^^pg  fjQ  j^  distributed  in  a  manner  diffisrent  irom 

the  customs  of  their  own  countries.  In  the  Countesi  da 
Cunha^s  case  (c),  the  testatrix  having  been  domiciled  in 
Portugal,  bequeathed  the  produce  of  a  sum  in  the  JBn- 
glish  funds  to  a  minor  for  life,  and  administration  was 
granted  to  that  minor,  the  wife  of  a  minor,  on  proof  of  the 
law  of  Portugal,  by  certificate  {d)  of  four  Lisbon  advo- 
cates that  minors  might  administer  there.  In  Dowdak^s 
case  {e),  on  a  plea  of  pkm  administrami,  it  was  said,  if 
the  executors  have  goods  of  the  testator  in  any  part  of 
the  world,  they  shall  be  charged  in  respect  of  them. 
The  lex  feet  rei  aita  only  applies  to  the  descent  of  realty. 
Thus  a  person  bom  before  the  marriage  of  his  parents, 
though  legitimate  in  Scotland,  cannot  succeed  to  lands  in 
England.    Doe  d.  Birtwhktle  v.  VardUl  (/). 

Alex  AN  DEB  L.  C.  B. — ^The  arguments  in  this  case, 
though  of  ability  and  zeal  proportioned  to  its  importance 
to  the  parties,  from  the  sum  at  stake,  have  not  raised 
any  difficulty  in  my  mind.  It  seems  to  me  that  legacy 
duty  must  be  paid  upon  those  stocks,  according  to  the 
true  meaning  of  the  stat.  66  Gteo.  3.  c.  184.  That  act 
imposes  a  duty  on  legacies  and  shares  of  personal  es- 
tate, which  attaches  the  moment  they  are  paid.  The 
duty  is  a  charge  upon  the  substance  of  the  perscmal  es- 
tate belonging  to  the  intestate  or  to  the  testator,  which 
is  to  be  handed  over  to  the  legatee,  atxl  the  transaction 
on  which  it  is  to  be  paid  is  to  be  evidenced  by  the  re- 

(it)  Anbi.  26.  BlBDt't  Edit. 

(h)  2  Vet.  85.    Cas,  Temp.  Hardw.  by  Ridgway,  172. 

(e)  I  Hagg.  R.  New  Seriea.    Sir  Jobo  Nicboll,  Prerog.  Cant.  Hil.  1828. 

(d)  See  ExpaHe  CridUmd,  S  Ves.  &  B.  90. 

(e)  6  Rep.  46.  b. 

(/)  5  B.  &  C.4S8.  and  see  Brodie  w,  Bwrrf,  2  Ves.  &  B.  ISl. 
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ceipt,  stamped  according  to  the  act.    Then  the  ques-        1830. 
tion  is,  whether  the  circamstances  of  this  case  bring       ^T^v^ 
the  legatee,  the  executor,  and  the  estate  within  the  de-       Swimo. 
scriptions  comprised  in  this  act    In  the  first  place,  it 
most  be  personal  estate.    I  agree  entirely,  that  the  cu> 
camstances  stated  in  these  affidavits  prove  it  to  be  per- 
sonal estate,  because  the  executor  has  taken  it,  and 
dealt  with  it  as  such,  by  authorizing  its  delivery  over  to 
the  legatee.    Then  the  subject  matter  is  clearly  within 
the  act  of  parliament*    It  is  said  that  the  persons  con- 
cerned in  this  transaction  are  exempted  from  this  act. 
The  65  O.  3.  c  184.   enacts,  that  every  personal  or 
moveable  estate  shall  be  charged  with  these  duties  upon 
all  legacies  and  successions,  and  then  goes  on  to  charge 
particular  sums  upon  those  legacies  and  successions 
according  to  their  amount  or  value ;  the  words  of  the 
schedule  are  general,  '*  any  person/'  but  this  act  must  be 
construed,  ^oa<2  legacies,  as  confined  to  Qreat  Britain.  In 
the  36  Geo.  3.  c.  52.  sect.  1.  passed  before  the  Union,  the 
same  phrase  is  used ;  both  acts  are  intended  to  apply  to 
the  same  persons,  viz.  to  every  subject  of  the  country, 
unless  from  particular  ciixsumstances  they  might  be  con- 
sidered exempt.    Thus,  when  subjects  of  this  country 
die  in  India,  and  their  estates  are  delivered  over  to  the 
several  l^atees  there,  this  act  was  not  intended  to  ap- 
ply; but  I  do  not  doubt,  that  the  reasons  given  by 
the  Vice-Chancellor  in  Logan  v.  Fairlie,  were  satis- 
factory, and  justified  under  the  particular  circumstances 
of  that  case,  but  it  required  those  particular  circum- 
stances, to  bring  the    particular  legacy  and  payment 
within  the  operation  of  the  act.     But  it  never  can  be 
doubted  that  the  act  was  meant  to  include  the  estate  of 
a  subject  of  this  country  domiciled  in  England,  and 
whose  execut<Nrs  are  also  living  in  this  country,  or  that 
the  persons  claiming  under  him,  and  receiving  part  of 
that  estate,  are  subject  to  contribute  to  the  revenue  of 
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1830.  this  country  under  these  acts.  It  is  contended,  that  it 
^"^*  is  not  liable,  because  the  duties  on  probate  and  adminis- 
BwiNo.  (rations  would  not  have  extended  to  this  particular  fund ; 
perhaps  not ;  but  that  makes  no  difference  in  this  case. 
It  is  so  expressed  in  the  act,  that  the  duty  on  the  pro- 
bate is  only  imposed  in  respect  of  that  fund,  which  the 
executor  or  administrator  is  to  obtain  in  a  province  of 
this  country  by  force  of  that  probate  or  administration 
obtained  in  Canterbury,  for  instance ;  so  that,  though 
there  may  be  a  great  personal  estate  in  the  county  of 
Yorkf  the  duty  upon  that  estate  is  not  paid  till  an  ad- 
ministration is  taken  in  the  province  of  York,  and  vUe 
versd;  and  it  is  only  upon  the  recovery  of  those  sums  in 
those  parts  of  the  country  where  the  probate  is  granted 
by  force  of  that  particular  probate,  which  by  our  con- 
stitution is  confined  to  particular  provinces,  that  the 
duty  is  payable  for  where  65  Geo.  3.  c.  184.  Schedule, 
Part  III.  directs  the  letters  of  administration,  it  says, 
*'  Where  the  estate  and  effects  for  or  in  respect  of  which 
such  probate,  letters  of  administration  or  confirmation 
respectively  shall  be  granted  or  expeded,"  evidently  con- 
fining the  charge  upon  the  probate  to  those  particular 
estates  to  be  recovered  of  right  by  force  of  that  admini- 
stration ;  but  when  it  speaks  of  the  legacy  duty,  it  is 
charged  upon  the  amount  of  the  estate  itself,  to  be  handed 
over  upon  the  receipt  which  the  executor,  to  save  him- 
self from  the  penalty  of  36  Geo.  3.  c.  62  •  s.  28.,  ought 
to  take  before  he  pays  the  money. 

I  cannot  doubt,  therefore,  in  this  particular  case,  that 
I^cy  duty  is  chargeable  upon  this  property,  because, 
in  point  of  fact,  it  is  under  the  administration  of  the 
executor ;  and  though  he  is  not  bound  to  take  out  a  pro- 
bate or  administration,  in  order  to  get  at  it,  still  it  is 
by  force  of  the  interest  he  takes  under  his-  testator's 
will  that  it  is  disposed  of;  he  passes  it  over  and  bands 
it  over  to  the  legatee;  whether  he  is  a  pecuniary  or 
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reBiduary  legatee,  it  is  inuasferred  to  him  by  virtue  of       1830. 
the  executor's  act.    Thus  it  is  the  very  case  which  it       ^T^sT^ 
was  the  intention  of  this  act  to  fix  with  the  duty.    I        Bwmo. 
am  of  opinion^  therefore,  that  this  property  is,  without 
doubt,  liable  to  the  legacy  duty. 

Bat  LET  B.  —  From  the  first  moment  I  knew  any 
thing  of  the  state  of  facts  in  this  case,  it  appeared  to 
me  to  be  perfectly  free  from  doubt.    It  is  the  case  of  a 
will  made  by  a  British  subject  domiciled  in  Englandf 
which  is  to  be  executed  by  an  English  executor,  and  to 
operate  upon  that  which,  in  my  opinion  throughout,  is 
EngUJi  personal  property.     For  the  executor  it  was 
pressed,  that  this  was  to  be  considered  as  being  real  pro- 
perty in  the  country  in  which  it  was ;  but  there  is  no- 
thing in  any  part  of  the  affidavits  to  show  that  that  was 
the  character  properly  belonging  to  it ;  but  some  reli- 
ance was  placed  upon  a  supposed  analogy  between  the 
case  of  this  property  and  property  in  the  English  funds, 
which  in  their  creation  might  originally  be  considered  . 
as  being  real,  and  descendible  to  the  heir,  but  which 
very  soon  afterwards  were  considered  as  being  merely 
personalty.     It  does  not  follow,  because  the  EngUsh 
funds  were  originally  considered  as  real  property,  that 
tbe  Ertiuhj  American,  and  Russian  funds  were  also  so 
respectively  considered ;  and  it  would  be  for  the  owner  of 
the  property  who  insists  that  that  is  the  character  llrhich 
belongs  to  it,  to  show  that  fact  to  the  Court     But  the 
circumstances  that  the  foreign  governments  suffered  the 
name  of  the  executor  to  be  introduced  in  the  books, 
and  permitted  him  to  deal  with  the  fund,  following  his 
direction  as  to  the  payment  and  investment  of  the  divi^ 
dends,  satisfied  my  mind  that  it  is  considered  as  perso- 
nal property  in  the  place  where  it  is  payable.     If  it  is 
personal  estate,  in  what  respect  can  it  be  considered 
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1830,  diffnent  from  personal  property  abiding  in  thiB  coontryl 
IbB^^  ^^^  amount  of  the  dividends  may  be  payable  in  the 
BwiMo.  foreign  dties^  in  whidi  by  the  constitution  of  these  funds^ 
the  dividends  are  payable,  but  the  place  where  the  thing 
is  payable  or  transferrable  is  not  material,  as  when  onoe 
ascertained  to  be  personal  estate,  the  rules  of  law,  with 
regard  to  its  not  as  being  at  the  time  locally  situate  in 
this  kingdom,  must  be  ascertained. 

Now  the  cases  from  Bruce  v.  Bruee^  {a)  to  Somet' 
vUk  Y.  SomtrviOe,  t»  the  Home  of  Lords,  clearly  shew 
the  mle  that  personal  property  follows  the  person,  with- 
out being  in  any  respect  to  be  regulated  by  the  sthis; 
and  that  if  in  any  instance  the  kx  lod  rei  mtm  has  been 
adopted  as  the  rule  by  which  the  property  is  to  be  go- 
verned, it  has  been  improperly  done.  Wherever  the 
domicile  of  the  owner  is,  there  the  property  is  to  be  con- 
sidered  as  situate ;  and  in  Somervilie  v.  SomerviUe,  where 
there  was  stock  in  the  funds  of  this  country,  which 
were  at  least  as  far  local  as  any  of  the  stocks  now  sub 
judice,  there  was  a  question  whether  the  succession  to 
that  property  should  be  regulated  by  the  English  or 
Scotch  rules.  A  question  there  arose  between  two  differ- 
ent domiciles,  but  the  Master  of  the  Rolls  held  that  the 
proper  domicile  was  in  Scotland,  and  having  ascertained 
that,  the  conclusion  he  drew  was,  that  the  property 
in  the  £ng£s&  stocks  was  to  be  regulated  by  the  Scotch 
mode  of  succession.  Personal  property  is  always  liable 
to  be  transferred,  wherever  it  may  happen  to  be,  by 
the  act  of  the  party  to  whom  it  belongs;  and  there 
are  cases  ascertaining  a  point  bearing  by  analogy  on 
this  case,  vi^  that  if  a  trader  in  England  becomes 
bankrupt,  having  debts  due  to  him  or  other  personal 
property  abroad,  the  assignment  under  the  commission 
of  bankrupt  operates  on  the  property,  and  effectually 

(a)  a  Bm.  &  Pol.  SaO.  n.    DoM.  Proc, 
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transfers  it,  at  least  as  against  subjects  of  this  country,       1830. 
owii^  obedience  to  the  bankrupt  laws.    This  property, 
therefore>  appears  to  me  to  be  EngUsk  personal  pio- 
perty. 

If  then  it  be  such,  reducible  into  possession  by  an 
SngSth  ezecntor,  so  that  he  may  have  it  in  its  fnU  value 
in  this  country^  why  is  not  the  legacy  duty  to  attach 
upon  it  ?  The  argument  was  strcmg,  that  if  debts  had 
existed  of  an  amount  which  the  EHgUih  personal  pro* 
perty  would  not  have  paid,  it  would  have  heea  the  duty 
of  the  executor  to  have  sold  the  foreign  stock,  and  to 
have  brought  the  proceeds  into  this  country,  or  he  would 
have  been  guilty  of  a  dewuiavU.    The  question  as  to 
boimim  naiabUe  is  essential  only  to  ascertain  the  tiim  of 
property,  and  to  ascertain  out  of  what  limits  the  probate 
which  is  to  clothe  the  executor  with  the  means  of  acting 
shall  issue.    But  Brwx  v.  Bruce  decides  that  the  sihu 
determines  nothing,  as  it  prevails  for  the  time  only,  and 
the  executor  has  the  power  of  changing  it,  and  of  getting 
the  property  into  his  own  country.    Now  the  probate 
duty  only  applies  with  reference  to  the  situs  of  the  pro* 
perty  within  the  limit  of  the  probate.    The  duty,  with 
reference  to  the  administrations  in  the  two  provinces  of 
England,  will  be  regulated  by  the  amount  of  property  in 
each,  but  if  there  is  other  property  abroad,  with  reference 
to  which  no  En^M  probate  may  be  essential,  that  will 
not  be  taken  into  the  amount  of  duty  paid  either  upon 
the  Canterbury  or  York  administration.    Logan  v.  Fairlie^ 
and  Hay  v.  FairUe,  do  not  bear  on  the  present  question, 
because  there  the  party  was  domiciled  in  India,  and  not 
within  the  limits  in  which  the  duties  of  this  act  operate. 
The  legacy  acts  are  co-extensive  with  the  limits  of  this 
kingdom  only,  and  do  not  extend  to  the  territorial  pos- 
sessions of  the  crown  in  Jiicfia.    Therefore  in  neither  of 
those  cases  did  the  question  arise,  whether  the  legacy 
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1830.        duty  was  payable  on  the  whole  of  the  property  left  by 
^'^       the  testator.    This  being  the  case  of  a  man  haying  an 
EwiNo.       English  domicile,  all  his  property  ot  this  description  is 
considered  English  personal  property. 

Garrow  B. — The  will  and  codicil  under  which  the 
legatees  claim  show,  that  the  testator  intended  to  give 
his  property  as  personalty,  and  therefore  subject  to  the 
demand  of  l^acy  duty^  for  each  is  attested  by  two  wit- 
nesses only,  (a) 

Vaughan  B. — It  appears  to  me  that  the  magnitude 
of  the  stake,  rather  than  any  difficulty  in  the  case  has 
suggested  the  resistance  made  to  this  claim.  The  short 
point  to  be  considered  is.  Is  this  or  not  to  be  considered 
the  personal  estate  of  the  testator?  From  the  affidavits 
it  appears  that  it  was  treated  as  such  by  all  parties, — by 
the  testator,  by  the  executors  who  claimed  it  as  their 
estate,  and  by  the  government  in  America^  who  received 
and  acknowledged  the  claim  so  preferred.  Then  if  it 
is  personal  estate  it  must  be  distributed  according  to  the 
law  of  the  country  where  the  owner  was  domiciled. 

Rule  absolute. 

(a)  Two  wilaeiMi  are  neoeiiarj  to  •  will  of  Bit§UA  itook,  SS  Goo.  S. 
o.  28.  a.  16.  S5  Geo.  3.  o.  14.  a.  16.,  but  Lord  Thwrlom  bold  tbat  wbore  it 
if  not  M  beqaeatbed,  it  devolfea  on  the  exeootor  in  trust  for  tbose  eotitled 
to  the  pertonal  estate  ander  tbe  will,  for  the  will  directs  how  the  stock  sbsil 
be  applied,  though  it  does  not  bequeath  it.  This  doctrine  was  appro? ed 
bj  Lord  Eldm  in  it^rfty  y.  WdttrworAt  7  Veaej  440.  468. 
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Mellin  and  Others,  Executors  of  Mellin,  v. 

Kblshaw. 


T^RO VER  for  oatmeal.    Conyersion  in  lifetime  of  tes-  ^ ,  (Evers) 

tator.  At  the  trial  before  Bayley  B.  at  the  last  York  l>«ng  inje'^t- 

•  ed   to  B. 

assizes,  the  following  appeared  to  be  the  facts  of  the  case.  (Haigh)  gare 
On  16th  February,  1829,  defendant  held  the  oatmeal  for  ^'''^rder  f^' 
Rven,  who  then  gave  defendant  an  order  for  its  de-  goods  held  by 
liyery  to  Haigh  for  a  debt  of  700/.,  which  order  Haigh  g^r^JefeS' 
delivered  to  defendant,  who  accordingly  transferred  the  ant  KeUhaw), 
oatmeal  in  his  books  into  Hatgh's  name,  but  it  remained  the  order,  and 
in  the  defendant's  warehouse  on  Haigh's  account.     On  C'.  transferred 

°  the  goods  to^. 

the  13th  AprU,  Evers  gave  another  order  for  delivery  in  his  books, 
of  this  same  oatmeal,  among  other  articles,  to  testator  -"^Ji^^h^^dtoif 
MeWuy  for  a  debt,  and  by  the  agreement  then  made,  and  being  also 
MeUm  the  testator  was  to  be  at  liberty  to  sell  the  oat-  ^  ^(Mellin 
meal  at  a  certain  price  within  the  first  three  months,  plaintiff's 
and  if  that  price  could  not  be  obtained,  then  to  dispose  gave  him  a 
of  it  for  such  sum  as  could  be  got.    A  few  days  after,  delirery  or- 
MdKn's  book-keeper  carried  the  order  to  defendant,  who  same  goods. 
assented  to  the  order  as  to  the  other  articles,  but  as  to  the  demanded^ 
oatmeal,  said,  ''Have  you  got  Haigh'B  order?   I  have  them  from  C. 
Eoers'B  order  to  hold  for  Haigh.    Get  me  Hash's  order,  have  A.'s 
and  I  will  transfer  it  to  Mellin.  I  will  not  deliver  it  to  any  order  to 
one  without  letting  Mellin  know.    When  Haigh  gets  his  when  A.'s '' 
demand  from  Evers,  I  will  transfer  to   Mellin.''    The  ^^^^  ^^  f,- '« 

'  settled,  1 11 

agreement  was  also  shewn  to  the  defendant,  but  he  did  transfer  to  D. 

Get  B.'s  or- 
der and  I'll 
transfer  to  D."    B.'s  claim  on  A.  being  afterwardg  reduced  t^  a  snm  a  little 
above  the  valae  of  the  goods,  B,  bonA  fide  gave  a  delivery  order  for  them  to  ^., 
which  was  handed  by  him  to  C  who,  on  a  subsequent  demand,  refused  to  de- 
liver to  D.  without  an  order  from  B*  in  his  favoar,  which  order  was  never 
given.     Held  that  D.  had  no  right  of  property  sufficient  to  maintain  trover 
against  C. ;  for  B,  having  the  property  when  A.  granted  the  order  to  />.  honh  fide 
revested  that  property  in  A. 
Quare.  Whether  the  above  refusal  would  be  evidence  of  a  conversion  ? 
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1830.  not  read  it,  and  refused  to  bind  himself  in  writing,  to 
M ELLIN       transfer  to  MelUn,  in  the  event  of  Evers*9  debt  to 

.  *'•  Haigh  being  satisfied.    Evers  went  to  defendant,  stating 

that  he  had  discovered  a  mistake  in  his  account  with 
MelUn,  and  that  Mellm  was  indebted  to  him,  and 
that  defendant  was  not  to  obey  the  order  to  deliver  to 
to  Mdlin,  which  was  in  his,  defendant's  possessioD. 
Eoers  continued  indebted  to  Haigh,  bat  on  Iflt  Sep- 
tember, his  debt  wasreduced  to  113/.,  the  oatmeal  in  de- 
fendant's hands  being  then  worth  108/.  Haigh  on  that 
day  gave  the  defendant  an  order  to  deliver  to  Even: 
on  the  same  day  the  defendant  received  this  order  from 
Evers,  who  desired  him  not  to  deUver  except  to  his, 
Evers's  own  order.  After  this,  MelUn'a  book-keeper 
demanded  the  oatmeal  from  defendant  in  his  master's 
lifetime ;  but  he  refused  to  do  so,  saying,  'M  have  Haigh^s 
order  to  deliver  to  Evert.  Get  Haigh'8  authority  and  I  will 
transfer  to  Mellm"  The  book-keeper  said  Ha^h  had  re- 
fused such  an  order.  On  26th  Sq^L  a  demand  was  made  by 
Meltings  attorney,  who  offered  the  defendant  an  indemnity 
for  delivering  it  to  MelUn.  Defendant  said,  ^*  I  think  Mdr 
/m ought  to  have  it,  but  I'm  only  a  wharfinger;  I  wish  to 
do  right;  I  have  another  order  finom  Haigh,  to  deUver  to 
Even,  an^  do  not  know  what  to  do  between  the  two," 
and  refused  to  deUver  it  at  that  time.  No  order  vras 
ever  obtained  from  Haigh  to  defendant,  to  deliver  to 
MelUn.  The  plaintiff  had  a  verdict  for  the  value  of  the 
oatmeal* 

Brougham,  having  obtained  a  rule  to  set  aside  the 
verdict,  and  enter  a  nonsuit  on  two  grounds.  First,  that 
the  plaintiff  had  established  no  right  of  property  in  the 
oatmeal:  Secondly,  that  there  was  no  conversion,  citing 
Alexander  v.  Southey  («), — 

(o)  6  B.  Ac  A.  S48. 
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F.  Pollock  and  Dundas,  now  shewed  cause. —  The       1830. 
original  order  had  received  an  irrerocable  authority,       '*-^^' 
as  the  party  to  be  benefitted,  and  the  wharfinger  who  v. 

had  the  possession,  were  conusant  of  it.  Israel  y. 
Douglas  (a),  Williams  v.  Everett  (b).  It  may  be  ad- 
mitted that  every  such  order  would  not  be  irrevocable: 
thus,  if  a  man  consign  goods  to  an  agent  to  be  sold  for 
the  benefit  of  a  third  person,  not  conusant  of  the  con- 
signment, a  new  order  by  consignor  before  the  commu- 
nication by  the  agent  to  the  third  person,  is  a  revoca- 
tion ;  for  the  directions  of  the  consignor  did  not  constitute 
an  appropriation,  but  were  only  a  mere  mandate  revo- 
cable at  pleasure  by  his  subsequent  disposition  of  the 
property.  Scott  v.  Porcher  (c).  In  Yates  v.  B€U(d), 
there  was  no  privity  between  the  party  to  be  benefited, 
and  the  holder  of  the  chattels  for  his  benefit  So  in 
WilHams  v.  Everett.  But  here  there  being  good  con- 
sideration for  the  second  delivery  order,  it  was  given 
personally  by  Evers  to  the  party  to  take  the  benefit, 
MelUn,  who  went  to  the  defendant  who  had  the  pos- 
session of  the  goods ;  the  defendant  acknowledged  the 
ddivery  note,  saying,  in  effect,  that  he  would  keep  the 
oatmeal  for  MelUn,  and  subject  to  the  claim  of  Hmgh. 
The  destination  thus  given,  could  not  be  afterwarda  al- 
tered, and  after  the  order  was  delivered  to  the  wharfinger, 
he  became  qtiasi  a  trustee  for  the  person  entitled  to  the 
proceeds,  and  bound  to  hold  the  goods  for  him,  no  trans- 
fer in  the  books  being  necessary.  Harmon  v.  Anderson  (e). 
Lucas  V.  Dorrien  (/).  Here  the  wharfinger  assented, 
subject  to  an  arrangement  between  Evers  and  Haigh, 
which  viras  afterwards  effected,  and  defendant  should 
then  have  handed  over  the  goods  to  MelUn;  a  contract 
might  have  been  alleged  to  deliver  on  request  on  Haigh\ 
claim  to  the  goods  being  discharged. — [A^/leyB.  Haigh 

(«)  1  H.BU.  S39.  (6)  14  But,  682. 

(e)  S  MeriTflle*  668.    S«a  8  B.  &  C.  462. 464. 

(d)  8  Btf.  &  Aid.  64S.        («)  2  Cuap.  242.        (/}  7  Taut.  270. 
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1830.       gave  up  to  Evers  the  order  he  held  from  him,  having 
.r^^^'      at  the  time  a  further  claim  on  the  goods. — ]  By  acknow- 
V. '         ledging  to  hold  the  oatmeal  on  account  of  Mdlin^  the 
defendant  attorned  to  him,  and  could  not  afterwards  al- 
lege that  it  was  not  his  property.  Stonardy,  Dunkin,{a) 
Haioes  v.  Watson,  (b) — IBaylej/  B.  In  Hawesv.  Watson, 
the  property  passed  by  the  former  owner's  delivery  order, 
and  a  transfer  note  was  signed  by  the  wharfingers,  who 
thereby  acknowledged  their  former  holding  at  an  end. — ] 
Here  MelUn  adopted  Everi^  act  done  for  his  benefit, 
and  the  defendant,  as  holder  of  the  goods,  was  the  agent 
as  well  of  Mel/in  as  of  Evers.      Bailey  v.  CulverwelL  (c) 
The  second  order  for  delivery  to  Mellin  carved  out  a 
second  interest  in  him,  in  the  subject  of  this  action.  — 
On  the  second  point :   Do  the  acts  of  defendant  amount 
to  a  conversion  ?  Haigh*%  order  having  been  discharged, 
between  Mellin  and  Evers  the  question  turns  on  the 
amount  of  debt  due  by  Evers :  between  Mellin  and 
Kelshaw  it  turns  on  the  terms  of  defendant's  bai^n 
with  Mellin^  and  whether  sufficient  was  done  to  inform 
defendant  of  Mellin* s  claim.     No  objection  was  made 
that  no  tender  of  warehouse  rent  was  made  to  defend- 
ant, (d)     [Batfley  B.    the  general  refusal  denying  the 
rigl^t  is  sufficient  without  such  a  tender.]    Then  AUx^ 
ander  v.  Southey  (e)  applies,  shewing  that  unqualified 
refusal  after  demand  is  nearly  always  conclusive  evidence 
of  a  conversion.—  [-Boy/ey  B.     But  there,  if  the  servant 
had  said  he  had  applied  to  the  Insurance  Company,  for 
permission  to  deliver  the  goods,  and  then  refused  to  de- 
liver them,  that  might  have  been  evidence  of  a  conversion.] 
—  Refusal  to  deliver  is  a  tortious  act.  —  [jBay/ey,  B. 
There  is  no  case  that  a  refusal  on  an  offer  of  indemnity 
is  a  conversion.] — Here  the  wharfinger  absolutely  re- 
fuses to  deliver,  but  he  might  have  inquired  as  to  the 

(o)  2  Camp.  344.  (h)  a  B.  &  C.  545. 

(c)  8  Bir.  &  Or.  44S.  ((f)  Seo  Herman  ▼.  Anderson. 

(«)  5  B.&  A.248. 
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state  of  the  accounts  respecting  these  goods. — IBayley  B.  1 830. 
If  he  had  inquired  of  Haigh,  he  might  have  found  why 
he  made  that  order  to  EvenJ]  — In  ITiompson  ▼.  Trail  (a) 
the  captain  of  a  9hip  had  by  bill  of  lading  undertaken  to 
deliver  tin  to  the  vendee  at  Leghorn.  The  tin  having 
beoD  shipped,  vendor,  in  order  to  stop  it  tit  transitUy  re- 
quired the  captain  to  give  it  up,  but  he  assigned  the  bill 
of  lading  as  an  excuse.  This  was  held  sufficient  evi- 
dence of  a  conversion. — [Baykjf  B.  The  conversion  there 
turned  on  the  insufficient  reason  for  not  giving  up  the 
tin.] — Here  die  plaintiff  gave  defendant  a  good  insight 
of  his  claim,  and  the  latter  did  not  doubt  as  to  the  owner- 
ship, as  was  the  case  in  Green  v.  Dunn,  {b) 

Brougham  having  been  elevated  to  the  office  of  Lord 
Cbanoellor  and  a  peerage,  since  obtaining  the  rule,  — 

MUner  was  heard  in  support  of  it. — ^The  general  ground 
for  a  nonsuit  is,  that  no  right  to  the  oatmeal  could  pass  to 
the  {daintiff  und^  the  second  delivery  order  given  him 
by  jEvert,  for  the  property  had  pasiied  to  Haigh  under  the 
first  delivery  order  from  Evers  to  Haigh.  That  was 
accepted  hythe  defendant,  who  transferred  the  goods 
into  Haigh'B  name  in  his  books,  and  assented  to  by 
Hinghy  for  whose  benefit  it  was  intended.  It  there* 
fore  became  a  perfect  and  absolute  disposition  of  the 
property.  The  subsequent  order  by  Everz  was  a 
mere  nullity ;  for  at  law,  in  grants  of  personalty  other- 
wise than  by  will,  the  first  taker  takes  absolutely,  and 
no  second  charge  can  be  created  to  take  place  in  ez- 
pectancy..(c)  So  in  order  to  pass  any  chattel  as  an  heir- 
kom  beyond  the  first  taker,  otherwise  than  by  will,  or 
special  custom,  the  intervention  of  a  trustee  is  neces- 
sary. (J)  Ko  vemainder  can  be  limited  even  by  the  same 


(•)  6  B.  A(  €.  S6.     (ft)  S  Gmpb.  215  fl.     (e)  Sm  S  BU.  Comb.  StS. 
{€)  See  Uie  oasea  collected,  HargnTo'e  nolo  to  Go.  lit,  18  b. 
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1830.        instrument,  after  a  prior  absolute  gift  Thus,  where  per- 
sonalty was  bequeathed  by  will  to  A.  and  his  heirs  male, 
the  estate  limited  being  an  estate  tail,  the  whole  property 
Tested  in  A.  (a)  — [  Bayley  B.  So  if  personalty  be  limited 
to  A.  for  life,  and  B.  for  life,  A.  has  the  whole  property.] 
— In  the  class  of  cases  cited  on  the  other  side,  of  Israel  y. 
DougIas,{b)  and  Everett  v.  Williams^  (c)  ending  in  Scott  v. 
Porcher,  Yates  v.  Bell,  and  Wedlake  v.  Hurley,  (rf)  no  in- 
terest had  vested  in  the  parties  for  whose  benefit  the  orders 
were  given.  Here  the  whole  interest  was  in  Haigh,  at  the 
time  of  granting  the  second  order:  till  it  vested  inhim,  the 
order,  being  a  mere  mandate,  was  revocable,  as  appears 
from  Scott  v.  Porcher. — [Bayley  B.    Here  the  transfer 
made  to  Haigh  as  a  security  for  a  debt,  with  a  right  of 
sale,  is  a  pledge  merely.     Could  not  Evers  alienate  his 
right  to  redeem  ?  (e)] — In  this  case,  on  receiving  the 
second  order  from  Evers,  defendant  refused  to  bind  him- 
self by  writing  as  to  the  oatmeal,  or  to  act  upon  it, 
but  said,  ''  Get  Haigh*s  order  and  FU  deliver  up  the 
goods."     In  all  the  cases  last  mentioned,  a  kind  of  in- 
choate legal  righi  to  the  goods  begun  when  the  order 
was  sent  to  the  agent  to  transfer  the  goods  to  the  pur- 
chaser, though,  till  that  right  vested,  the  order  was  revo- 
cable by  the  principal  to  his  agent;  but  no  such  inchoate 
legal  right  could  here  accrue  to  MelUn,  where  the  whole 
property  was  in  Haigh  at  the  time.    None  of  the  cases 
cited  shew  that  the  legal  property  could  vest,  where  the 
property  in  the  chattel  had  passed  out  of  the  grantor, 
for  they  are  all  between  the  owner  of  the  property  and 
the  single  party  to  be  transferred  to.  The  argument  wiU 
come  to  this :  whether  a  bailee  of  goods  can  be  made  a 
trustee  for  a  great  number  of  persons  consecutively  ?  A 

(a)  SmU  y.  Stth,  1  p.  W.  800.  (6)  1 H.  Bit.  2S0. 

(e)  14  Baft,  688.  (<i)  1  Cr.  k,  Jer.  8S. 

(i)  Ste  PriM  w.Smmm,  4  B.  &  Gr,  686.    AmaUf  ▼•  JforAR,  1  N«w 
R.  ISS.    Patch  OB  MortgagM>  178. 
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wharfinger  would  then  he  bound  first  to  decide  on  the        1830. 

conflicting  claims  of  any  number  of  different  parties,  who       m^^ 

had  charges  on  the  goods,  and  then  be  liable  at  law  for  «^*    . 

Kelshaw. 

any  mistake  of  their  various  equities.    But  all  the  cases 
have  hitherto  turned  on  the  mere  question^  In  whom 
did    the  property  reside?   and  the  defendant   having 
obeyed  the  original  owner's  order  in  the  first  instance, 
by  transferring  to  Haigh,  could  look  no  further,  and 
it  was  to  HaigVs  order  alone  he  was  to  pay  observance. 
But   the  rule  ought  to  be  absolute  on    the  peculiar 
undertaking  of  defendant — ^^  Get  me  Haigh's  order  and 
ni  give  up  the  goods.** — [Bayky  B.    That  order  would 
have  been  a  complete  transfer.] — Haigh  retained  his 
legal  property  in  the  oatmeal  till  the  1st  of  September ^ 
and  had  then  a  demand  due  from  Evers  upon  it  ex- 
ceeding its  value.    On  that  day  he,  having  a  right  to 
give  it  what  destination  he  pleased,  makes  an  order  to 
defendant  to  deliver  to  Evers^  the  defendant  being  no 
longer  Evers'Sf  but  his  agent    Then  could  the  defendant 
have  refused  to  obey  such  an  order  given  by  Haigh  to 
any  third  person,  though  entirely  for  benefit  of  Eversi  — 
l^Bayley  B.  Suppose  Haigh  had  on  that  day  personally 
taken  the  goods  from  the  defendant  and  given  them  to 
Evers,  could  Mellin  have  maintained  trover  against  the 
defendant  ? — ]  Not  tiU  the  debt  due  from  Evers  to  Haigh 
had  been  paid. 

Secondly,  if  Mellin  had  no  property  in  the  oatmeal  at 
the  time,  here  is  no  conversion,  for  the  defendant,  after 
stating  his  doubt  of  the  plaintiff's  right  to  the  property, 
refuses  to  give  it  up  till  he  has  the  order  of  the  party 
whom  he  believes  to  be  owner ;  Green  v.  Dunn,  (a)  In 
Laak  v.  Clarke,  (&)  Lord  Coke  held,  if  a  man  find  my 
goods,  and  on  demand  of  them  answer  that  he  knows 


(a)  S  Gtmpb.  216  ii« 

(b)  8  Balstr.  S12.    BoU.  N.  P.  46  a.    And  aee  4  M.  &  S.  S59 
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1830.        QQt,  whether  I  am  the  iarue  owner,  and,  therefore  re- 
fuse, this  is  no  evidence  of  a  conversion,  if  he  keep 
them  for  the  true  owner.    If  MeUin  had  the  property 
property  in  the  oatmeal  at  the  time,  still  the  making  a 
condition  that  Haigh*&  order  should  be  obtained  is  no 
conversion.     The  agreement,  entered  into  in  April  be- 
tween Evers  and  MeUin,  (a)  by  which  this,  among  other 
articles,  was  to  remain  in  defendant's  hands  for  tliree 
months  by  way  of  mortgage  to  MeUin,  having  expired, 
it  was  natural  for  him  to  have  doubt  what  to  do.    He 
was  entitled  to  satisfactory  information  as  to  the  pro- 
perty.    Haigh  might  have  been  applied  to  or  brought 
to  the  spot  by  MeUm  to  declare  the  true  ownership ; 
Alexander  v.  Southey.  (b) 

As  to  the  offer  of  indemnity  by  plaintiff,  that  having 
been  refused,  plaintiff  is  not  exonerated  from  proving  his 
title  to  the  goods.  Formerly,  in  case  <^  a  bill  lost  before 
due,  it  availed ;  but  now  unless  its  destruction  be  proved, 
the  holder  is  obliged  to  go  into  equity,  as  a  court  of  law 
will  not  inquire  into  the  sufficiency  of  the  indemnity,  (c) 

Ba  YLEY  B. — ^This  rule  must  be  absolute  for  a  non- 
suit. Indemnity  ought  not  to  be  taken  by  a  stakeholder, 
if  by  so  doing  the  rights  of  either  party  are  varied ;  for 
he  should  act  indifferently  between  them ;  and  the  de- 
fendant's refusal  to  act  on  the  indemnity  offered  him,  does 
not  vary  this  case  before  us,  or  give  a  right  where  there 
was  none  before.  My  judgment  proceeds  on  the  first 
question,  viz.  whether  the  property  in  this  oatmeal  was 
so  vested  in  Mellin  as  to  entitle  him  or  his  representa- 
tives after  his  death  to  maintain  trover.  Now  the  right 
of  property  is  necessary  to  maintain  that  action.    Here 

(«)  Thia  igreflnent  wu  held  admiMible  atptrt  of  Uie  rw  gttim  on  tW 
dajr  EvtTM  gave  the  order  to  MOm. 

(h)  6  B.  &  Aid.  248. 

(e)  Pinrmm  w.  HmiekimsQm,  S  Cuipb.  Sll.     6  IBa^  ISS.  8.  C.      Bx- 
ptrto  Grmnoa^,  6  Vei .  J,  SIS. 
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the  property  being  originally  in  Evers,  he,  in  February  1830. 
1829,  to  cover  a  debt  of  700/.  due  from  him  to  Haigh,  gave  mellxm 
Haigh  a  delivery  order  for  it,  which  was  acceded  to  by  «• 

the  defendant  Kelshaw  as  binding  on  him,  to  hold  the 
oatmeal  for  Haigh.    The  state  of  things  remaining  the 
same^  Evers,  who  also  owed  money  to  MelUn,  gives  him 
an  order  to  defendant  to  deliver  this  oatmeal  among  many 
other  goods.  This  order  being  carried  to  the  defendant  by 
Mel&n's  book-keeper,  defendant  accedes  to  it  as  to  the 
other  goods  in  his  hands,  but  refuses  to  sign  any  written 
consent  to  hold  for,  or  deliver  the  oatmeal  to  Mellin.  His 
expressions,  however,  shew  a  proper  willingness  to  do 
what  mi^t  be  right  as  between  Mellm  and  the  goods : 
he  said  he  would  not  transfer  it  without  Haigh's  order  ; 
but  that  he  would  not  dehver  it  up  without  letting 
Mdhn  know,  and  that  when  Haigh  got  his  demand 
fram  Emr$,  be  would  transfer  to  MelUn.    Now  though 
anumpsii  might  have  been  sustained  on  that  promise, 
troner  will  not    The  sum  of  the  defendant's  expressiims 
amounts  to  this. — **  The  property  is  in  Haigh,  I  have 
bound  myself  to  him,  and  will  assent  to  transfer  to  you  on 
JkfWIm's  account  when  you  get  an  ord^  fjNMn  Haigh!* 

It  has  been  pressed  on  behalf  of  the  plaintiff,  that  though 
Bo  order  is  obtained  from  Haigh,  yet  the  words  used  by 
defendant  were  an  undertaking  to  deliver  to  Mdlin,  when 
Haigh' s  debt  was  satisfied.  But  there  is  no  evidence 
that  that  debl  has  ever  been  satisfied,  and  the  words 
might  mean  that  defendant  would  transfer  on  the  dis- 
charge of  Haigh's  debt,  and  rec^ving  his  order  to  de^ 
Uver.  But  Haigh  deals  with  the  goods  after  the  order 
from  Evers  to  deliver  to  MelUn,  not  by  merely  tearing, 
extinguishing,  or  lecaUing  that  order  of  Evers  under 
which  he  held  them,  but  by  giving  a  new  oi-der  to  de- 
fendant for  delivery  to  Evers,  to  place  the  defendant  in 
the  same  situation  as  to  Evers,  in  which  the  defendant 
then  stood  with  respect  to  himself^  Haigh. 
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1830.  This  would  not  be  the  coarse  adopted  had  he  merely 

wished  to  withdraw  his  lien  for  the  113/.  due  to  him; 
and  the  probabiUty  is,  that  he  intended  not  to  benefit 
Mellin  but  Evers,  and  might  wish  to  prefer  the  latter  by 
giving  him  a  control  over  this  property,  so  as  to  seU  it 
to  greater  advantage,  as  free  of  all  demands  upon  it,  in 
order  to  raise  money  to  pay  the  113/.  due.  That  sum  is 
6/.  more  than  the  full  value  of  the  property  in  question, 
that  being  only  108/.,  so  that  at  all  events,  Haigh  must 
have  a  larger  demand  on  Evers  than  the  value  of  the 
goods  would  satisfy.  The  circumstances  under  which 
the  defendant  was  ready  to  transfer  the  property  to 
MelU/if  viz.  the  payment  of  Hash's  charge  on  it,  are 
not  shewn  to  have  taken  place,  and  the  condition  is  un- 
executed either  in  terms  or  substance. 

When  goods  are  in  an  agent's  hands,  an  order  from 
the  principal  to  deliver  them  to  a  third  person  is  not 
sufficient  to  vest  the  property  in  such  third  person^  un- 
less the  agent  assents  to  the  order,  and  the  agent  is  only 
liable  to  his  principal  for  non-compliance  with  the  order ; 
Israel  v.  Douglas.(a)  Here  the  mere  order  of  Evers  in 
favor  of  Mellin,  did  not  vest  the  property  in  him.  Then, 
did  the  defendant  assent  to  the  order,  and  in  what  man- 
ner ?  Conditionally ;  and  the  terms  on  which  he  assented 
were  not  carried  into  execution. 

Garrow  B. — ^Though  a  wharfinger  may  bind  him- 
self to  hold  goods  for  the  benefit  of  a  third  person,  yet 
the  defendant  in  this  case  did  not  assent  so  to  hold  the 
goods  in  question,  for  the  use  o{  Mellin,  considering  that 
on  some  future  examination  the  order  from  Evers  to  Mel- 
lin would  be  found  inoperative  as  to  this  oatmeal. 

Vaughan  B. — ^As  this  action  is  founded  on  the  proof 
of  property  in  the  plaintiff,  he  must  first  shew  that  affir- 

(«)  I  U.  BU.  2S0. 
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matively,  iu  order  to  draw  the  right  of  possession  after  it«  1839. 
and  next  he  must  prove  a  conversion.  But  here  the  jjj^^^ 
plaintiff  has  not  shewn  the  right  of  property  to  reside  in  «• 

him.     The  facts  are  difficult,  but  the  sum  of  the  case 
appears  to  be,  that,  in  Februaty  1829,  Evers,  the  owner 
of  some  oatmeal,  then  in  the  hands  of  defendant,  a 
wharfinger,  gives  a  delivery  order  for  it  to  Haigh,  to 
whom  he  then  owes  700/.    This  order  is  handed  to  the 
defendant,  who,  thereupon,  transfers  the  oatmeal  in  his 
books  to  the  name  of  Haigh.  By  this  acceptance  by  de- 
fendant, Evers'B  property  vested  in  Haigh.    Then  in 
April,    Evers    being  indebted    to    Mellin    in   a  sum 
of  llOO/L   gets  Evers  to  give  him  also  a  security,  by 
an  order  for  delivery  of  some  other  articles,  as  well 
as  this  oatmeal,  so  that  it  is  attempted  to  incorporate 
it  with  the  other  articles  for  Evers's  debt  to  Mellin, 
The  defendant,  on  seeing   this   order,   undertakes  to 
hold  the  other  goods  for  Mellin ;  but  as  to  the  oatmeal, 
says,  ''  rU  hold  it  for  you  after  HaigK's  debt  is  satisfied. 
By  September  ihvit  debt  is  reduced  to  113/.,  and  by  a 
new  bond  file  agreement  between  Evers  and  Haigh,  the 
latter  thinks  it  right  to  re-transfer  his  oatmeal  to  Evers, 
from  whom  he  had  received  it  originally.     Now  where 
was  the  legal  obligation  to  deliver?  Kelshaw  accepts 
this  order,  but  says, ''  Only  get  an  order  from  Haigh  and 
ni  deliver  the  goods."    Mellin  never  gets  such  an  order, 
but  Evers  does.     Then  was  not  the  refusal  conditional, 
and  was  the  condition  complied  with  ?   A  small  balance 
would  still  be  due  to  Haigh,  the  whole  oatmeal  being 
only  worth  108/.,  and  the  6/.  difference  would  always 
have  remained  due  to  Haigh. 

The  property  was  first  vested  in  Haigh,  and  was  then 
revested  in  Evers.  But  it  never  was  in  Mellin.  Next 
as  to  the  conversion.  The  case  is  very  distinct  from 
Alexander  v.  Southej/  (a),  where  a  servant's  refusal  to  de- 

(a)  5  B.  &  A.  248. 
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1830.  liver  up  goods  of  plaintiff  without  his  maater^s  direc- 
tions,  was  held  insufficient  to  make  him  personally  liable. 
My  judgment  proceeds  on  the  other  point,  that  the 
plaintiff  has  made  out  no  property  in  himself  whereon 
to  found  his  action. 

Boll  AND  B. — After  hearing  the  arguments  at  the 
bar,  I  am  of  opinion  that  this  rule  must  be  made  absolute. 
The  question  is  whether  there  is  such  a  property  in  Mel' 
liny  as  to  entitle  his  executors  to  bring  trover ;  for  any 
other  remedy  they  may  have  against  KeUhaw,  on  his 
undertaking  not  to  deliver  up  the  property  without  ao 
quainting  Mellin,  is  no  subject  of  inquiry  here.  It  seems 
that  both  Mellin  and  Haigh  having  claims  on  Even, 
Haigh  gets  a  priority  of  the  pledge  of  their  goods  ibr  his 
debt  which  is  not  now  extinct.  He  then  lodges  his  or- 
der with  the  wharfinger  in  such  a  way  as  to  entitle  him 
to  have  that  property  in  liquidation  of  his  debt»  or  to 
bring  trover  against  the  wharfinger.  Till  the  1st  Sep- 
tember  nothing  was  done  to  vest  the  property  in  the 
oatmeal  in  Mellin ;  then  Haigh  having  the  sole  property 
in  it,  and  a  charge  on  it  of  113/.,  transfers  the  whole  to 
his  debtor,  the  value  being  108/.  only.  The  right  of  trans- 
ferring it  at  will  being  in  Haigh,  it  makes  no  difference 
that  he  transfers  to  JBver^^  who  had  previously  depo- 
sited it  with  him  as  security  for  his  debt,  and  Haigh*s 
right  of  property  at  the  time  excludes  all  sort  of  pro- 
perty in  Mellin.  It  was  argued  by  Mr.  Pollock,  that 
Haigh  and  Evers  had  colluded  together  by  a  new  ar- 
rangement to  shut  Mellin  out ;  and  if  Haigh'u  debt  had 
been  satisfied,  that  might  have  been  possible ;  but  as  he 
had  a  claim  on  the  property,  I  see  no  such  motive  of 
collusion  as  would  probably  over-rule  his  own  interest* 
His  motive  might  have  been  to  clothe  the  property  with 
a  better  title  in  the  person  of  Evers,  so  as  to  obtain  a 
more  advantageous  sale  than  could  be  had  for  it  if  sold 
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wUle  under  the  discredit  of  conflicting  claims^  cifCHmf*  183Q. 

stances  which  are  well  known  to  local  dealers  in  any  i^^llin 

particular  article.  « 

Rule  absdute. 


Gii.1.,  Gent  One,  &c.  v.  Louohrs^  Now.  d4th. 

nPHIS  was  an  action  for  an  attorney's  bill>  tried  atiht  il.,  an  attor- 

last  Devonshire  assizes,  before  Mr.  Baron  Vaughtm,  a^iilo'mtiiiur 

The  principal  witness  was  an  inspector  of  hawkers'  li-  at  suit  of  J9. 

eenees,  who  acted  as  occasional  clerk  to  the  plaintiff^  an  im8#.  with- 

attoney  at  PlmnoHth.    In  1825,  defendant  requested  <>^*  rcceiyiDg 

^        .  «  pcraonal  la- 

the witness  to  send  a  letter  to  one  Adams,  for  payment,  stractions 

of  a  debt  of  1/.  18t.    Witness  took  such  a  tetter  to  I'T^f  ;!?^, 


Adams,  who  denied  owing  any  thing  to  defendaiil ;  witf-  tainiug  the 
ness  told  the  deieiidant  the  borough  court  ot  PfynunUh  eTidence  in 

had  no  iuriadicCion  over  sums  below  40s.,  and  adTisodl  fVPP?^  ^^ 
-  .  ,.  ,  hi8  claim. 

hun  to  go  to  an  attorney ;  defendant  requested  witnesa.  The  canse 
to  go  to  the  plaintiff  and  inquire  as  to  the  power  of  the  ^^^^^'^^ 
borough  court;  the  witness  said  he  saw  the  plaintiff^  taininganor- 
who  desired  him  to  tell  defendant  his  only  way  was  to»  ^culan  oT' 
sue  oat  a  writ  in  a  superior  Court ;  defendant  on  hearing  demand,  B.^ 
this  from  witness,  and  without  seeing  the  plaintiff,  office  to  stop 
signed  the  following  paper  tendered  him  by  the  witness :  ^^  prooeed- 

,  Tfc     ^  *  *»  /•  i^^S**    Held, 

"  Mr.  Gill, — Sir,  please  to  sue  R.  Adams  for  recovery  ot  that  A,  could 
the  inclosed  biUof  !/•  I85."    Tho  plaintiff's  bill,  when  J'^e  IS!?untof 
produced,  contained  no  item  for  taking  the  defendant's  his  bill  a- 
ittstmctions  to  sue  Adams.     A  writ  was  accordingly  ^q  ^ad  not 
sued  out  against  Adams ;  the  cause  went  on  as  far  as  had  the  bene- 

request,  it  was  put  an  end  to.    It  was  shewn  that  he  ™"8  ^^^  ^® 
was  at  the  plaintiff's  office  once,  but  not  before  the  writ 
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1830.  was  sued  out,  or  till  be  pressed  for  the  discontinuiug  the 
action  against  Adams.  No  proof  was  given  of  the  exist- 
ence or  jurisdiction  of  the  borough  court  of  Plymouth, 
IL  6s.  had  been  paid  into  Court.  The  plaintiff  had  a 
verdict  for  8/. — ^On  a  previous  day  in  this  term,  a  rule 
nisi  for  a  nonsuit  or  for  a  new  trial  was  obtained  by  Serjt 
Edtoard  Latoes,  on  the  ground  that  the  plaintiff  ought 
to  have  seen  the  defendant,  and  taken  his  instructions 
before  issuing  the  writ,  and  to  have  advised  him  on  the 
subject  of  the  costs  of  an  action  in  a  superior  court.  Km- 
nard  v.  Jones,  (a)  Wellington  v.  Arters,  (b)  Allison  v. 
Rayner.  (c) 

Fraser  shewed  cause.  —  In  AlKson  v.  Bayner,  the 
objection  to  the  plaintiff's  recovering  on  an  attorney's 
bill  was,  that  he  had  not  proved  the  fact  of  his 
advising  the  defendant,  as  assignee  of  an  insolvent's 
estate,  to  call  a  meeting  of  the  creditors,  or  to  ob- 
tain the  approbation  of  the  commissioners  before 
suing  for  a  debt  due  to  the  insolvent;  and  it  was 
held,  that  it  lay  on  the  plaintiff  to  shew  affirma- 
tively, that  he  had  done  all  that  his  duty  required,  by 
advising  the  defendant  that  he  would  be  liable  to  pay 
the  costs  of  the  action  out  of  his  own  funds,  if  he  pro- 
ceeded without  consent  of  the  creditors.  But  here  the 
defendant  was  informed  that  he  must  sue  in  a  superior 
court. — {Bayley  B.  He  was  not  so  informed  by  the  plainr 
tiff':  and  the  county  court  might  have  disposed  of  the 
claim.] — ^This  Court  has  a  clear  jurisdiction  over  this  ac- 
tion, though  for  less  than  40& ;  and  though  a  rule  to  stay 
proceedings  might  be  granted,  (ji)  it  would  be  discharged 
with  costs  on  shewing  that  the  inferior  court  had  no  juris- 
diction ;  for  the  smallness  of  the  sum  is  no  reason  why  the 
plaintiff  is  to  lose  his  debt,  if  it  cannot  be  recovered  else- 

(fl)  4  T.  R.  495.  (b)  5  T.  R.  d5. 

(e)  7  B.  &  C.  441.  (rf)  See  4  T.  R.  405.    6  T.  R.  65. 
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where,  Eames  ▼.  WUUams.  (a)  Every  cause  is  intended  1830. 
to  be  within  the  jurisdiction  of  a  superior  courts  but 
the  reverse  is  the  rule  as  to  inferior  courts.  Peacock  v. 
Bellib),  It  does  not  follow  then,  that  the  borough 
court  of  Plymouth  has  jurisdiction,  and  in  the  absence 
of  proof,  judicial  notice  will  not  be  taken,  that  the  pro- 
cess of  the  county  court  runs  within  the  borough.  In 
Hindy^Harris  (not  reported)  the  action  was  for  a  guinea, 
and  a  rule  to  stay  proceedings  was  obtained  on  the  sur- 
mise that  the  plaintiff  should  have  sued  in  the  borough 
court  of  Plymouth ;  but  it  was  answered  by  affidavits, 
that  that  court  had  no  jurisdiction  till  the  sum  ex- 
ceeded 40«.  and  that  the  county  court  process  did  not 
run  into  the  borough.  —  IBayley  B.  This  Court  will 
take  judicial  notice  of  the  county  court,  as  having  juris- 
diction in  suits  under  40^.,  and  as  respects  writs  of  false 
judgment.  The  Umit  of  its  jurisdiction  is  usually  that 
of  the  county ;  where  the  work  is  done  in  a  county  the 
law  will  recognize  the  county  court;  but  here  there  is  no 
evidence  whether  it  was  done  in  Devonshire  or  Ply- 
numthJ] — ^The  plaintiff's  affidavits  shew  that  both  par- 
ties lived  in  Plymouth,  and  that  the  county  court  had 
no  jurisdiction  there. — ^Bayley  B.  The  rule  was  not 
moved  for  on  affidavits  respecting  the  jurisdiction  of 
the  county  court  in  Plymouth,  as  it  might  have  been, 
therefore  the  plaintiff's  affidavits  cannot  be  now  re- 
ceived.]— It  lay  on  the  defendant  to  shew  that  the  plain- 
tiff should  have  sued  Adams  in  another  court,  and  there 
is  no  evidence  that  the  cause  of  action  against  Adams 
arose  within  Devonshire,  so  as  to  make  the  county  court 
at  all  applicable. 

Edward  Lowes,  Serjt  contra. — No  instructions  to  sue 
are  charged  for  in  the  bill,  nor  was  the  plaintiff  directed 
to  sue  in  any  particular  court.    The  plaintiff  should  have 

(a)  1  D.  &  R.  S69.  (6)  1  Saiud.  74  H. 
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1830.  adyked  his*  client  of  the  risk  he  incurred  in  suing  ib  diis 
court  for  1/.  189.,  and  cannot  recover  a  bill  incurred  un- 
der instructions  &ken  by  such  a  person  as  the  witness, 
and  not  from  the  client  himself.  In  Jacks  v.  Bell  (a), 
an  action  of  assault,  an  attorney  had  taken  instntcticms 
for  ihe  action,  after  the  party  had  received  part  of  the 
fine  imposed  on  an  indictment  for  the  same  act ;  and 
Lord  Tenterden  obsenred  to  the  plaintiff's  attorney,  that 
it  was  his  duty  to  dissuade  his  client  from  bringing  such 
an  action. — [Bayky  B.  There  the  attorney,  haying  re- 
ceived instructions  to  sue»  would  have  recovered  his 
costs,  though  a  farthing's  damages  only  were  recover- 
able.]— ^There  is  no  evidence  whether  the  work  was  done 
within  the  jurisdiction  of  either  the  county  or  borough 
courts. 

Cut,  adv.  vuU. 

26th  Nw:  Bayxey  B. — ^This  was  an  application  to  enter  a  non- 
suity  on  the  ground  that  the  debt  sued  for  was  under  40s. 
and  might  have  been  sued  for  in  the  borough  court  of 
Plymouth  ;  but  as  it  did  not  appear  in  evidence  at  the 
trial,  that  the  cause  of  action  arose  within  tihe  limits  of 
the  borough  where  the  parties  resided,  there  is  no  ground 
for  a  nonsuit.  Nor  is  the  other  point,  which  occurred  to 
the  court  during  the  argument,  respecting  tiie  jurisdic- 
tion of  the  county  court,  available  for  that  purpose,  as  it 
was  not  taken  at  the  trial.  This  is  an  action  by  an  at- 
torney for  his  bill,  and  it  is  the  duty  of  the  court  to 
protect  the  client  against  his  attorney,  where  their  pro- 
tection is  in  justice  required.  The  plaintiff's  witness 
having  been  employed  on  a  former  occasion  to  recover  a 
debt  of  1/.  \6s.  for  the  defendant,  was  afterwards  em- 
ployed to  get  this  sum  from  Adams.  (The  learned  Judge 
here  went   through  the  facts.)     That  action   against 

(a)  s  c.  &  p.  815. 
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Adanu  was  pat  an  end  to  on  his  reifuaing  to  oompromiae,  1830. 
and  the  present  is  brought  to  recover  SL  for  the  buaineBS 
done  in  the  courae  of  that  action.  Though  the  defend* 
ant  was  once  at  the  office  of  the  plaintiff,  the  facts 
show  that  when  the  writ  was  originally  sued  out,  the 
plaintiff  had  no  communication  with  him,  but  acted  on 
the  paper  of  instructions  which  the  witness  had  called  on 
the  defendant  to  sign.  In  scmie  instances  the  personal 
interview  of  attorney  and  client  may  be  impracticable ; 
but  cases  may  exist  where  it  is  the  duty  of  an  attorney 
to  see  and  confer  with  his  client  before  suing  out  the 
writ  The  claim  against  Adams  being  small  and  dis* 
pnted  by  him,  was  such  a  case*  Considering  the  situ-* 
ation  in  which  the  witness  stood  as  usually  acting  for 
attomies,  and  too  probably  in  this  way,  it  was  more 
especially  the  plaintiff's  duty  to  have  seen  Lougher,  and 
to  have  inquired  from  him  whether  he  had  any  witness 
to  prove  the  debt  which  was  thus  disputed,  and  had  the 
answer  been  aatisfieictory,  that  would  have  sufficed ;  but 
if  the  plaintiff  toA  on  himself,  merely  from  the  instcno* 
tions  received  from  this  witness,  to  sue  out  the  writ 
without  an  interview  with  the  plaintiff,  he  did  it  at  his 
periL  Allison  v.  Rayner  does  not  apply,  for  preliminary 
steps  were  there  necessary  by  law  before  the  plaintiff 
could  sue.  Negligence  in  the  conduct  of  a  cause  is  a 
defence  to  an  action  for  the  attorney's  bill,  if  it  has  been 
such  that  the  client  has  by  it  lost  all  probability  of  be- 
nefit firom  the  business  done;  Tempkr  v.  WJjmokr 
Ian  (a).  There  are  some  other  cases  which,  though  they 
do  not  go  the  whole  length  of  the  present,  yet  furnish 
grounds  for  our  judgment  on  its  peculiar  oiroumstanoes. 
In  Hopkmsan  v.  Smith  (a)  the  plaintiff^  an  attorney, 
and  a  person  who  had  been  his  olerk^  but  was  not  an 
attorney,  lived  five  miles  apart.    The  latter  practised  m 

(«)  a  K«w.  R.  1S6.  (fr)  1  Biog.  IS.    7  B.  M.  2S7.  S.  C. 
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1830.  the  name  of  the  plaintiff,  which,  however,  was  not  on 
the  door  of  the  office,  and  did  not  appear  in  many  of 
the  practitioner's  transactions.  The  plaintiff  came  to 
the  office  once  a  week,  received  a  third  of  the  profits, 
and  personally  did  part  of  the  business  in  a  cause  for 
which  the  other  had  received  instructions ;  yet  was  not 
allowed  to  recover  his  bill,  because  the  client  had  not 
the  benefit  of  his  judgment  as  an  attorney.  But  that 
case  does  not  furnish  so  clear  a  principle  as  ExparU 
Whatton  (a).  There  an  attorney  had  sent  writs  to  a 
bailiff  on  his  request,  without  knowing  any  thing  of  the 
parties  or  circumstances.  The  court  of  Eang's  Bench, 
though  they  did  not  consider  the  case  to  be  within  the 
22  O.  2.  c.  46.  8. 11.  for  the  purpose  of  striking  the  at^ 
tomey  off  the  roll,  declared,  that  as  such  a  mode  of  pro- 
ceeding would  wholly  deprive  the  client  of  the  attention 
he  ought  to  receive  from  his  attorney,  it  would  be 
severely  visited  by  them  if  repeated. 

In  this  case  of  a  disputed  debt  of  1/.  I85.  the  ex- 
pence  of  a  writ  being  in  the  first  instance  two  guineas, 
there  can  be  no  doubt  of  the  attorney's  duty  to  have 
stated  that  fact  to  his  client,  and  to  have  satisfied  him- 
self as  to  the  evidence  which  could  be  adduced.  If 
that  was  not  satisfactory,  he  should  have  told  him,  that 
he  could  not  in  prudence  be  suffered  to  sue  out  a  writ 
But  it  is  not  till  after  instructions  for  declaration  given, 
and  delivery  of  declaration,  that  the  cause  of  action  is 
enquired  into ;  the  last  charge  in  the  bill  being  "  at- 
tendance on  you  when  you  said  you  would  proceed  no 
longer,  and  wished  me  to  see  the  defendant's  attorney 
and  put  an  end  to  the  proceedings."  My  opinion  is, 
that  it  is  the  duty  of  the  court,  with  a  view  to  the  pro- 
tection of  clients,  not  to  let  the  present  verdict  stand. 
If  the  plaintiff  will  not  accede  to  a  stet  processus,  or  to  a 

(a)  6  B.  &  C.  824. 
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reference  to  the  master  to  see  whether,  at  the  period  of  1830. 
suing  out  the  writ,  the  plaintiff  had  made  such  inquiry 
from  the  client  respecting  the  evidence  in  support  of  his 
claim,  as  a  careful  attorney  should  have  done,  the  costs 
of  the  trial  to  abide  the  master's  decision ;  there  must 
be  a  new  trial. 

Garrow,  B. — ^The  first  item  to  be  expected  in  this 
bill  would  have  been — **  Attending  you  and  taking  in- 
structions in  your  claim  against  Adams.**    The  next, 
"  Instructions  to  sue."   Where  the  regular  course  is  thus 
pursued,  the  client  has  the  assistance  of  an  attorney's 
advice,  which  would  frequently  be  against  the  suing  for 
a  trifling  sum.     Where,  however,  an  attorney  never  sees 
his  client,  but  on  obtaining  instructions  of  such  a  kind 
as  these  from  such  an  instrument  as  the  witness,  writes 
up  at  once  to  his  agent  in  London  to  commence  an 
action^  the  client  has  no  such  assistance  ;  now  the  first 
actual  item  in  the  bill  here  sued  for  is, ''  Letter  to  Adams 
for  payment  of  1/.  18;.  due  to  you,  and  threatening 
an  action  if  not  paid ;''  next  are  the  letters  to  the  agent, 
and  the  charge  for  the  quo  mintis,  after  declaration  and 
particulars  of  demand  are  called  for ;  and  it  then  occurs 
to  the  London  agent,  that  the  evidence  in  the  action 
must  be  inquired  into ;  in  consequence  of  which  the 
attorney  and  client  come  in  contact  for  the  first  time 
after  the  whole  expence  had  been  fruitlessly  incurred. 

Vaughan  and  Bolland,  Bs.  concurred. 

Fraser  prayed  time  to  communicate  with  his  client  on 
the  proposition  of  the  Court. 

« 

See  Ingram  w,  Wyait,  1  Hftfg.  Rep.  (New  Seriea,  441.)  Prerog.  Cant, 
cor.  Sir  Jolm  NkhoU;  ud  Wrigki  r.  NvtiaO,  10  B.  &  C.  499. 
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Nov,  16th.  Pitt  agaimt  Eldred. 

A  distringas  /^OWLING  moved  for  a  rule  nisi  for  a  dktringas,  on 
mnted  with-        default  of  appearance  on  the  venire  facias.  The  venire 

out  personal  with  the  notice  to  appear  annexed  to  it  had  not  been 

▼enir^DOT-  ^  personally  served  on  the  defendant,  pursuant  to  7  &  8 

suant  to  Geo.  4.  c.  71 .  s.  6.  (a) 

c.  71. 8. 6.  The  affidavit  stated  that  the  venire  facias  was  regularly 

facts  which      issued  against  defendant  at  suit  of  plaintiff,  returnable  on 

"?"?^  *"®-  6tTi  Ncvember  last,  and  that  a  true  copy  thereof  was  de- 
sistibly  shew  .  *'*,, 

that  defend-  Hvered  (at  the  same  time  shewing  the  original  writ)  to  one 
of  the  wa^"to  ^^^^'^f  ^^  ^^  dwelling-house,  where  deponent  was  in- 
avoid  that       formed  and  believes  that  defendant  was  residing.  That  de- 

)K>nent  used  all  means  in  his  power  to  serve  defendant,  per- 
sonally, with  the  writ  of  venire  facias,  having  attended  at 
ike  dwelling-house  of  Marsden,  on  7th  July,  and  twice 
.previously,  for  the  purpose  of  serving  defendant  per- 
sonally, but  without  meeting  with  the  said  defendant. 
That  on  the  first  day  of  deponent's  attendance,  He  in- 
formed a  person,  whom  deponent  believed  to  be  the 
daughter  of  Marsden,  of  the  purpose  of  his  calling, 
namely,  to  serve  defendant  with  the  writ  of  venire,  when 
the  deponent  made  an  appointment  to  attend  again  on 
the  following  Monday  morning,  at  half-'past  nine,  in  order 
to  effect  such  service,  the  defendant  not  being  then 
within.  That  deponent  did  attend  according  to  such 
appointment,  but  could  not  find  defendant  to  effect  such 
service.  That  he  made  another  appointment  with  tlie 
wife  of  Marsden,  to  call  there  again  on  the  follomng 
morning,  for  the  same  purpose,  at  half-past  nine;  that 

(a)  This  aot  regnlatM,  bat  does  not  take  ^way  thii  aaeieat  praotioe  of  lh« 
Exohaqner.  See  the  oases  ooUeoted,  Tidd's  Fraotioe,  9th  Edit.  114.  165. 
Sapplemeat,  p,  61. 
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he  did  attend  accordingly^  but  did  not  find  defendant  1830. 
That  on  both  days  this  deponent  was  told  that  defendant 
was  from  home,  and  could  not  be  seen.  That  deponent 
verily  believes  defendant  kept  out  of  the  way  to  avoid 
being  served :  concluding  with  the  allegation  of  the 
notice  to  appear,  subjoined  to  the  venire,  according  to 

7&8Geo.4.  c.7.  8.6. 

« 

Bait  let  B.  —  This  affidavit  is  insufficient,  in  not 
stating  facts,  from  which  it  may  almost  irresistibly  ap- 
pear, that  the  defendant  keeps  out  of  the  way  to  avoid 
being  served  with  the  process.  The  affidavit  does  not 
disclose  the  answer  of  the  daughter  of  the  person  at 
whose  house  the  defendant  is  said  to  reside,  when  the 
deponent  called  there  in  order  to  serve  the  writ  on  the 
defendant,  nor  any  reason  for  disbelief  that  the  defend- 
ant was  absent  when  the  deponent  called.  Where  as  in 
this  case  personal  service  is  expressly  required  by  statute, 
it  cannot  be  dispensed  with  in  a  case  which  does  not  go 
beyond  strong  suspicion.  A  reasonable  activity  to  effect 
the  service  prescribed  must  appear  to  have  been  used. 
A  proper  mode  would  be,  to  call  one  day,  and  after  men- 
tioning the  purpose  of  the  call,  to  fix  a  time  for  making 
another ;  but  in  this  case  there  is  no  satisfactory  evi- 
dence that  the  defendant  lodged  in  the  house  where  the 
party  called,  and  attempted  to  serve  the  writ.  This  rule 
had  it  been  granted,  would  only  be  a  rule  nisi. 

The  other  Barons  concurred. 

Rule  refused,  (a) 

(a)  The  name  doctrine  was  laid  down  in  Taylor  r.  Smiik,  Not.  95 tb, 
and  Jmettom  v.  MuMsy,  Nov.  29. 
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2Vbt;.2»th.  BegBIE  V.  Levy. 

An  indorsee     /2|.ARR0W,  B.  delivered  judgment. — ^This  case  having 
agiunstthe'^  been  argued  in  Trinity  term,  my  brother  Bayhj 

acceptor  of  a   has  no  share  in  our  decision,  but  my  Lord  Chief  Baron  (a) 

bill  dated  on  . 

a  Sunday,       concurs  with  the  rest  of  the  Court  in  the  opinion  I  am 

Se^fen"^"  *^"*  ^  pronounce. 

that  the  bill        This  was  an  action  by  the  indorsee  of  a  bill  of  ex- 
r^thS^a??  change,  dated  27  December,  1829,  drawn  by  one  Johmm 

on  the  defendant,  David  Levy,  payable  to  the  drawer's 
own  order,  at  three  months  after  date,  accepted  by  the 
defendant,  and  indorsed  by  the  drawer  to^the  plaintiff. 
The  verdict  was  for  the  plaintiff. — In  support  of  a  rule  for 
a  nonsuit,  it  was  contended,  that  this  bill  being  drawn 
on  a  Sunday t  must  be  presumed  to  be  accepted  on  that 
day,  and  was,  therefore,  a  contract  void  by  29  Car.  2. 
c.  7.  s.  1.  That  statute  enacts, ''  That  no  person  what- 
soever shall  do  or  exercise  any  worldly  labour,  business, 
or  work  of  their  ordinary  callings  upon  the  Lord's  day." 
The  law  was  otherwise  before  this  statute ;  for  a  sale  at 
a  fair  held  on  the  day  on  which  it  had  been  immemorially 
held,  was  not  avoided  by  that  day  falling  on  a  Sunday* 
Comyns  y.  Boyer.  (6)  But  we  find  no  evidence  to  support 
the  position  contended  for,  except  from  the  date  of  the 
bill  itself;  there  being  no  proof  when  the  defendant 
wrote  his  acceptance  on  it,  nor  does  the  bill  as  drawn, 
contain  any  words  of  contract  The  drawer's  direction 
to  pay  to  his  own  order,  may  be  in  satisfaction  of  some 
by-gone  debt  to  himself,  or  in  order  to  lend  his  name  to 
the  drawee,  but  till  it  was  accepted  it  imposed  no  obli- 
gation on  the  latter  to  pay  the  amount.  If  any  presump- 

Ca)  The  Lord  Chief  Baron  wai  sittiBg  in  Bqnlty. 
(h)  Cro.  EUx.  485.    See  1  Taunt.  1S6. 
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tion  that  the  bill  was  accepted  on  a  Sunday,  should  be 
soffered  to  prevail,  the  custom  of  merchants  would  be 
contravened,  as  the  general  practice  is  to  leave  bills  for  ac- 
ceptance on  one  day,  and  to  call  on  the  next  to  see  if  they 
are  accepted.  Accordingly  at  the  desiring  house,  hundreds  < 
of  bills  may  be  found  accepted  on  a  different  day  from  that 
on  which  they  are  drawn.    As  the  drawee  must  have 
time  for  consideration  whether  the  drawer  has  effects  in 
bis  hands  to  justify  the  acceptance^  the  probability  is 
that  it  was  drawn  on  Sunday,  aiid  not  left  for  accept- 
ance till  the  next  day.    Then  upon  the  authority  of 
Bloxsame  v.  WiUiams  (a),  the  Court  has  no  difficulty  in 
discharging  this  rule,  for  it  does  not  appear  that  any 
contract  was  completed  on  the  Sunday,  which  the  de- 
fendant was  not  competent  to  enter  into,  notwithstand- 
ing the  statute ;  nor,  assuming  that  there  was,  is  it  com- 
petent to  the  defendant,  who  has  been  guilty  of  a  breach 
of  the  law,  to  set  up  his  own  misconduct  as  an  answer 
to  his  acceptance  in  the  hands  of  an  innocent  holder. 
The  case  of  Drury  v.  Desfontaines  (6),  was  recognized 
in  the  King's  Bench  in  JBloxsome  v.  Williams,  and  Fennell 
and  Another  v.  Bidkr  (c) ;  which  cases,  as  well  as  Rex  v. 
Whitnash  (J),  show  that  an  act,  to  be  illegal  within  the 
statute,  must  be  done  in  the  exercise  of  the  party's  ordi- 
nary calling,  and  that  the  statute  does  not  apply  to  all 
persons,  but  to  persons  having  such  ordinary  calling 
which  they  exercise  on  the  Sunday.    Had  the  statute 
intended  to  prevent  the  doing  of  any  business  on  a  Sun- 
day, it  would  have  enacted  that  no  one  should  enter  into 
a  contract  on  that  day. 

Rule  discharged. 


(a)  S  B.  &  C.  2S3.  And  Me  Saundtrtcm  ▼.  Jaelwn,  9  Bof.  &  P.  28S. 

{h)  iTaant.lSl. 

(e)  6  B.  &  C.  406.  See  SmUk  t.  Sparrow,  4  Bmg.  84. 

(d)  7  B.  &  C.  696.  1  M.  &  R.  458.    S.  C. 

K   2 
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1830. 
\m-^-m.r  Beck  and  Others  against  Bree,  Clerk. 

The  word  nHHIS  was  an  issue  decided  by  the  Lord  Chief  Baron 
andent  d<M^  Sitting  in  eqnity^  to  try  Whether  from  time  imme- 

nent  creating  morial  a  modus  of  3/.  6s.  8d,  was  payable  in  lieu  of  the 
iDclade  com-  tithes  of  a  district  of  land  called  Allesle^  Park^  consisting 

positioB  for      of  327  acres  in  AlUdey.  At  the  trial  at  the  last  Warwick- 

titbe  as  well  *^ 

as  tithe  in        shin  assizes  before  the  Lord  Chief  Baron^  the  occupiers, 

meanine^canT  ^  pl^u^tiflb  at  law,  in  order  to  show  this  sum  to  have  been 
only  be  ex-  paid  from  time  immemorial,  produced  a  conveyance  of  the 
iiabseqnent  P^^^  dated  in  1692,  in  which  it  was  termed  "  an  ancient 
"«?e  ip««h  park,  paying  3/.  6s.  M.  in  lieu  of  all  tithes.*'  They  also 
case.  produced  the  rector's  accounts  from  1741  to  1826,  from 

A  modos  of  ^hich  the  regular  payment  of  this  sum  appeared.  Proof 
halfpenny  an  was  also  given  that  no  tithe  in  kind  had  been  taken  from 
ranL^nd  ^^  above  tract  within  living  memory.  The  boundaries 
ranknew  is  were  shewn  to  be  partly  mounds  encircling  the  above 
in  verynice     tract  in  Alksky,VLS  also  about  30  acres  in  Sionekigk,  and 

'^l^^',  partly  a  stream.     Part  of  this  district  was  woodland. 

Ancient        '^       '' 

documentary  The  rector  (who  was  defendant  at  law),  in  order  to  rebut 
mast  bcTof  ^^^  presumption  that  such  payment  was  immemorial, 
satisfactory  made  three  points :  First,  that  no  such  payment  could 
sivenatu^"     ^^^®  existed  at  the  time  of  legal  memory,  and  that 

in  order  to  tithes  in  kind  had  been  rendered  since ;  Secondly,  that 
overturn  a  ^ 

modus,  AUesley  Park  anciently  consisted  of  only  30  and  not  of 

to  ^  d^to^*  327  acres  as  now  claimed ;  Thirdly,  (assuming  the  second 
date  near  as  point  to  be  proved)  that  the  modus  of  3/.  65.  8d*  was 
of^be"docu-  ^°'^*  ^^  support  of  these  positions,  he  gave  in  evidence 
ments.  various  documents,  of  which  the  following  is  a  summary, 

and  also  proved  that  there  were  many  marks  of  ancient 
mounds,  8cc.  within  the  district,  more  distinctly  to  be 
traced  than  those  stated  to  be  the  outer  boundary. 

1.  An  Extract  of  the  Register  of  the  Priory  of  Coven- 
try,  dated  A.  D.  1249,  produced  from  the  King's  Re- 
membrancer's Office  in  Exchequer.  The  parties  to  this 
instrument  were  the  bishop  and  archdeacon  of  Coverftry, 


IN  THE  First  Year  of  WILLIAM  IV. 


133 


certain  persons  on  behalf  of  the  prior  and  convent  of  that 
place,  (who  appeared  to  be  then  possessed  of  the  tithes 
of  Alletky),  and  a  person  by  it  created  rector  of  the 
parish  of  AUe$ley ;  after  reciting  the  grant  of  two  wastes 
by  the  prior  and  convent  to  Lord  Hastings,  the  lord  of 
AUesky,  and  his  assent  to  the  deed,  it  proceeded  to  erect 
the  chapelry  of  Alksky,  then  belonging  to  the  priory  of 
Coventry,  into  a  rectory,  and  to  grant  to  the  new  rector 
all  the  tithes  and  oblations  belonging  to  that  church, 
excepting  ''  the  tithes  of  Allesley  Park'* 

2.  An  Inquisition  taken  under  a  commission  issued  to 
ascertain  the  extent  of  the  crown  lands  with  a  view  to 
their  taxation,  and  dated  7  Ed.  1.  A.  D.  1279,  stating, 
'^  Alkslfy  Park,  containing  ex  antiquitate  30  acres,  twelve 
acres  being  in  Stoneldgh***  This  was  applied  to  the  de- 
fendant's second  point,  the  smaller  extent  of  Allesley 
Park  in  ancient  times. 

3.  Pope  Nicholas's  Taxation,  19  Ed.  1.  A.D.  1291, 
estimating  the  whole  living  of  Allesley  at  12  marks,  viz. 
8/.,  but  without  specifying  the  number  of  acres  then 
comprised  in  it.  (The  parish  was  proved  to  contain 
hodie  3621  acres.) 

4.  An  Inquisition  post  mortem  of  the  patron  of  Allesley y 
Lord  de  Hastings,  dated  6  Ed.  2. 1313,  which  mentioned 
Allesley  Park,  as  *'  said  with  the  herbage  to  be  worth 
per  ann.  13;.  4J.''  and  also  estimated  the  Lord's  castle 
and  garden  at  bs.,  and  a  dovecote  at  45. 

5.  An  Inquisition  post  mortem  of  John  de  Hastings^ 
Lord  Abergavenny,  dated,  18  Ed.  2.  A.  D.  1326,  mention- 
ing a  certain  park  in  Allesley — the  underwood  is  worth 
nothing  —  the  herbage  is  worth  1525.  for  cattle  in  sum* 
mer,  but  no  more,  as  there  are  wild  animals  there. 

6.  The  Inquisitiones  Nonarum,  or  Nona  Rolls  A.  D. 
1341,  15  &  16  Ed.  3.  stating  tithe  of  hay  and  other 
small  oblations  of  the  whole  parish,  to  be  worth,  one  year 
with  another,  five  marks,  or  3/.  65.  8^. 


1830. 
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1830.  7.  The  new  Vahr  Bene/kiarumy  or  Ecclesiastical  Sur- 

vey,  for  calculating  the  valae  of  the  first  fruits  or  tenths, 
26  Hen.  8.  A.  D.  1635,  stated  the  value  of  the  living 
to  be  17  marks  and  a  half,  viz.  11/.  I3s.  4d. 

8.  Several  accounts  of  the  bailiffs  of  the  Lords  Aber- 
gavenny, former  owners  of  Atte$ky  park,  from  the  muni- 
ment room  of  that  family.  In  19  Hen.  7.  A.  D.  1504, 
the  bailiff  charged  himself  with  8/.  3^.  4d.  for  agistment 
of  the  park,  it  being  demised  to  a  tenant.  In  27  Hen.  7. 
the  bailiff  charged  himself  with  16.guineas  for  a  sale  of 
wood;  and  18  Hen.  8.  A.  D.  1627,  with  8/.  Ss.  4d.  for 
agistment  of  the  park,  and  475.  for  sale  of  underwood. 

9.  In  3  &  4  Philip  &  Mary,  A.  D.  1666,  Lord  Aberga- 
venny, then  ambassador  to  France,  demised  AUesley  Park 
for  21  years  at  40/.  per  ann.,  by  a  lease  reciting  a  former 
lease  at  20/.  per  ann.  The  new  lease  gave  die  tenant 
power  to  cut  wood. 

10.  A  mortgage  deed  of  the*  park  for  400/.  by  Lord 
Abergavenny  about  the  same  date,  stating  the  park  to 
have  been  lately  inclosed  with  pales,  and  laying  its  value 
at  600/.  but  not  mentioning  its  acreage.  Proviso  that 
the  mortgagee  should  be  entitled  to  the  whole  premises 
in  the  security,  on  paying  200/.  in  addition  to  the  400/. 
already  advanced. 

The  plaintiffs  had  a  verdict  establishing  the  modus. 

Goulburn  Serj  t.  had  obtained  a  rule  for  a  new  trial  on  two 
grounds :  First,  that  the  verdict  was  against  the  weight 
of  the  evidence,  shewing  that  the  whole  tract  claimed  to 
be  covered  by  the  modus,  was  not  a  park  in  ancient  times; 
and  secondly,  that  the  Lord  Chief  Baron,  in  his  charge 
to  the  jury,  had  not  given  that  weight  to  the  documentary 
evidence  for  the  defendant,  which  it  merited. 

Nov.  2nd.        The  Attomey-General  {Denman),  Adams  Serjt  Botder, 
and  G.  Richards,  shewed  cause.  —  This  modus  being 
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claimed  in  respect  of  a  district  of  land,  called  AUaky       1830. 
Park,  and  not  as  a  park  or  farm  modus ;  the  plaintifis 
need  not  shew,  as  part  of  their  case>  that  the  whole  tract 
now  known  by  that  name,  was  wholly,  or  in  part,  an  an- 
cient park,  or  enclosed  in  the  ancient  times  of  Lord 
Hastings.    The  identity  of  the  district  is  established  by 
the  ancient  mound  and  other  boundaries  encircling  the 
327  acres  in  Alksley,  as  well  as  the  30  in  Stanekigh, 
so  that  the  payment  of  five  marks,  or  3^  6s.  8d.  viz.  2ld. 
an  acre,  on  the  land  in  Alksky,  is  not  rank.    It  is  diffi- 
cult to  believe  that  a  great  feudal  baron  had  wild  beasts 
in  only  30  acres  of  park.    The  '*  18  acres  in  Alksley,*' 
stated   in  the  inquisition  of   1279,  probably  included 
the  present  327 ;  for  juries  had  a  common  interest  in  di- 
minishing the  acreage  on  which  their  neighbours  were  to 
be  taxed.    For  the  same  reason,  inquisitions  post  mortem 
are  inaccurate,  as  they  commonly  favored  the  family  in 
stating  its  property  at  a  low  rate.      Thus  it  is  not 
credible  that  the  Lord  Hastings's  castle  and  garden 
should  be  worth  5s.,  and  the  dove-cot  4s.    As  the  boun- 
daries said  to  exist  within  this  park  do  not  continuously 
encircle  any  space,  they  prove  nothing.    The  acreage 
described  in  the  old  documents  cannot  apply  to  this 
tract,  but  to  a  «nall  part  of  it,  which  alone  at  that  period 
yielded   tithe.    Every  presumption  must  be  made  in 
favor  of  the  customary  payment,  which  has  been  ad- 
mitted to  exist  unopposed  for  so  long  a  period.    The  in- 
strument of  1249,  (however  it  arrived  at  the  King's 
Remembrancer's  Office,)  shews  the  rector  to  have  no 
claim  to  tithes  of  AUesley  Park. — [Alexander,  L.  C.  B. 
Can  a  rectory  be  so  created.  Lord  Hastings  being  no 
party  to  the  instrument? — Bayley,  B.  Can  we  say  Lord 
H.  or  the  rector  are  parties  ?] — The  assent  of  Lord  H. 
is  recited  in  the  deed,  and  that  of  the  rector  may  be  pre- 
sumed  from  the  course  taken  under  the  deed.    The 
modus  might  have  existed,  for  the  instrument  need  not 
mention  the  nature  of  the  matters  to  be  enjoyed  by  the 
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1830.  rector;  any  lawful  composition  in  lieu  of  tithe,  may  be 
described  as  tithe.  A  tnodus  decimandi,  is  said  to  be  a 
particular  mode  of  taking  tithe,  generally  in  the  shape 
of  a  pecuniary  payment;  yet,  as  a  pecuniary  pajrment,  it 
is  tithe,  JBeTin^^  v.  Neale.(a)  The  dictum  of  Chief  Baron 
Macdonald  in  Hake  v.  £yafoii(&)  that  the  phrase  of  mt- 
nuta  decinuB*'  used  in  ancient  documents,  was  strongly 
against  the  existence  of  a  customary  payment ;  and  of 
Thomson,  B.  that  where  the  value  of  the  tUhes  is  given  in 
them,  it  implies  staking  in  landy^xe  contrary  to  many  cases 
in  which  moduses  have  been  established. — {^Vaughan, 
B.  Fermor  v.  Loraine{c)  shews  that  a  lease  of  tithes  is 
not  inconsistent  with  a  modus.] — ^The  Chief  Baron  left 
the  inquisition  of  7  Ed.  1.  to  the  jury  as  a  document 
leading  to  no  certain  conclusion,  but  asking  them  whe- 
ther or  not  they  were  convinced  of  the  possibility  of 
the  modus  having  been  agreed  to  in  old  times,  and 
stating,  that  if  in  their  opinion  the  whole  park  of  Al- 
lesley  then  consisted  of  18  acres  only,  the  modus  was 
at  an  end.  On  the  inquisition  of  6  Ed.  2.  1314,  he 
said  3L  6s.  8d.  for  tithes  was  barely  possible,  assuming  all 
the  park  to  be  in  grass ;  that  pajrt  was  woodland,  and 
the  grass  after  a  late  fall  of  timber  would  be  worth 
nothing.  Ancient  inquisitions  are  admitted  by  way  of 
reputation  of  the  state  of  things  in  ancient  times,  to  re- 
but the  presumption  of  an  immemorial  modus,  (d)  but  if 
they  are  held  evidence  of  the  particular  fact  so  as  to  over- 
turn usage,  the  king's  silver,  or  post-fine,  being  three- 
twentieths  of  the  supposed  value  of  the  land,  included  in 
a  fine,  would  be  conclusive  evidence  of  the  value.  So 
the  finding  by  a  jury  of  the  value  of  a  sword  with  which 
death  has  been  inflicted  as  laid  in  an  indictment,  would 
be  conclusive  evidence  of  its  actual  value.  Pope  M- 
coIos'b  taxation,  and  the  Nonae  Rolls,  seldom  mention 

(«)  Wightwick,  850.  (b)  4  Price,  419. 

(r)  B.  VaMgkan'a  JodgmenI,  post. 

(d)  See  per  Lord  Redetd«le»  BmlUm  r,  MkkUt  2  Price,  R.475,  &o. 
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moduses;  the  ecclesiastical  surveys  never,  (a)  The 
Nonoe  Rolls  only  apply  to  tithe  of  lamb|  sheaf^  and  wool. 
In  Afhhf  V.  Power,  (fi)  the  value  of  the  living  in  the 
ecclesiastical  survey  of  Henry  8.  was  set  up  to  shew  the 
rankness  of  a  modus  of  l5.  an  acre,  which  was  not  traced 
to  a  date  as  high  as  that  reign ;  but  the  Lord  Chief 
Baron  denied  that  the  evidence  was  conclusive,  and  said 
that  it  was  a  medium  of  proof  affording  inference,  and 
therefore  fit  for  the  judgment  of  a  jury  on  an  issue. 
Such  documents  are  only  of  weight  against  a  modus, 
where  they  shew  payment  of  tithe  in  kind.  Thus,  in 
Short  V.  Lee,  (c)  proctors'  accounts  dated  in  the  16th 
century,  mentioning  sales  of  tithe  hay  taken  as  tithe  in 
kind,  were  held  decisive  against  the  modus. 

In  a  Coventry  case  of  Boughton  or  Warden  v.  Smith, 
a  modus  was  set  aside  before  Lord  Tenterden,  very  much 
on  the  strength  of  the  public  documents  of  Pope  M- 
colai^B  Taxation,  the  Nonee  Rolls,  and  the  Ecclesiastical 
Survey ;  but  contradictory  terriers  were  there  produced 
in  support  of  the  modus,  one  of  them  stating  tithe  to  be 
taken  for  the  whole  parish,  and  another  that  a  modus  had 
been  claimed  for  every  parishioner  by  counsel's  advice. 
The  bailiff's  accounts,  if  unfair,  would  have  stated  every 
deduction ;  but  while  the  bailiff  charges  himself  for  the 
agistment  of  the  park,  no  debit  appears  for  the  tithe,  or 
any  account  whether  it  was  paid  by  the  tenant,  which,  if 
taken  in  kind,  would  have  been  the  case ;  or  whether  any 
part  of  the  park  was  in  LordAbergavenny^s  own  hands,  (d) 

(«)  See  1  PhiDipps  on  Ef  id.  Chap.  6. 

(6)  Soaoo.  M.  1781.    S  Gwill.  12S8. 

(c)  2  Jao.  &  W.  464.    Rolii,  1821 . 

(^  Some  ooreportad  oaset  were  oiled,  in  which  aneient  inquisitions,  &e. 
were  said  to  ha? e  been  vnaaooessfally  relied  on  agaiost  modasea,  or  had 
been  held  of  snail  importaDoe.  The  ease  of  the  Staiwum  ohapelrj,  Ltmea- 
skure,  an  issue  dtreoted  bj  the  Vice  Chaneellor  of  that  oonnty,  assisted  bj 
Chamirt  and  AUan  Park,  Js.,  from  the  Eqoity  side  of  the  Daohy  Coart  to 
the  Goort  of  C.  P. ;  the  Wptdham  or  Wimhwne  case  of  a  greater  and  smaller 
parky  tried  before  Lord  Tgnierden ;  and  the  MUborough  case,  Fairfax  t. 
JokmMcm,  cor.  the  Lord  Chief  Baron  in  Eqaitj,  M.  18S0. 


1830. 


I 
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1830.  Goulburn  Serjt,  Amot,  and  Pennington,  cantri. — The 

Brok  question  is  not^  whether  the  land  called  AUesley  Park  is 
ud  oifa«n  tithe  free ;  but  whether  the  modus  pleaded  has  existed 
Bree.  from  1189  or  not?  A  payment  of  3/.  65.  8d.  was  too  im- 
portant a  som  in  1249  to  have  been  omitted  in  the  in- 
strument of  that  date  which  grants  the  remaining  tithes, 
and  reseryes  the  tithes  arising  from  this  tract  of  land. 
The  rankness  of  the  payment  is  evidence  against  its 
existence  in  those  early  times.  Five  marks  (3/.  69.  8d) 
must  have  been  paid  for  the  ^  eighteen  acres  in  AUesIey" 
mentioned  in  the  inquisition  of  1279;  while  by  Pope 
Nkholai*%  taxation  in  1291^  the  whole  living  of  AUesky, 
now  3621  acres  in  admeasurement,  was  only  valued  at 
twelve  marks  or  8/.  A  payment  of  31.  6$,  8J.  would  be 
out  of  proportion  to  8/.  for  the  larger  number  of  acres : 
and  was  probably  settled  at  the  reannexation  of  the  tithes 
on  the  dissolution  of  the  monasteries.  The  Lord  Chief 
Baron,  in  his  charge  to  the  jury,  attached  little  weight 
to  the  extent  of  the  park  or  the  alteration  of  the  bounda- 
ries, but  it  was  of  the  essence  of  the  inquiry  whether 
the  tract  called  the  park  did  immemorially  consist  of 
327  acres,  or  of  thirty  acres  only  of  which  twelve  were 
not  in  AUedey.  (a) — lAlexander  L.  C.  B.  Had  this  been 
claimed  as  a  park  modus  which  would  have  been  liable 
to  be  destroyed  by  disparking,  (b)  proof;  that  though 
the  original  boundaries  were  destroyed,  the  modus  was 
still  claimed  as  comprising  the  whole  district,  would 
have  been  strong  against  such  a  modus. — Bayley  B« 
might  there  not  have  been  a  smaller  indosure  of  thirty 


(a)  Taktog  18  aem  oXAUuky  Park,  to  be  in  AlUsky,  acoordiof  to  the 
inqoiaitioD  of  1279, 7  Ed.  1.  tbe  acre  matt  ba?o  b«ea  oigfatean  tinea  ita 
preaeat  aixe  to  bring  Ibat  qoantitj  of  land  to  ftS4  aerea*  By  Stat,  meert. 
temp.  JDa  Adwum$m'dluMU  Ttrrm  (in  aone  booka  oited  aa  8S  Edw.  1.  o.  6. 
it  ia  enacted,  wben  an  aore  of  land  oontatna  10  perohea  in  lengtb,  it  ahall 
contain  16  in  brcadtb,  wben  11  in  lengtfa,  tben  in  breadth  14}  perebca  and 
f  of  a  foot,  &o. 

(6)  SiodnM  ▼•  Tarry,  1  Yea.  aea.  15. 
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acres  within  an  outside  and  larger  inclosure?] — The  1830. 
reseryation  of  tithes  in  the  document  of  1249  must  be 
taken  in  its  primary  sense  of  tithes  in  kind^  till  contra- 
dicted by  some  proof  of  cotemporaneous  date,  shewing 
that  it  only  meant  a  composition  in  lieu  of  tithes,  (a) 
Halse  V.  Eyston.  (6)  Those  old  inquisitions  which  were 
taken  under  the  authority  of  royal  commissions,  describe 
the  particulars  as  cottages,  villeins,  &c.  with  great  mi- 
nuteness, and  were  most  important  to  the  early  monarchs;" 
they  are,  therefore,  evidence  of  a  nature  wholly  different 
from  inquisitions  post  mortem.  The  site  only  of  the 
lord's  mansion  was  valued  by  the  jury,  who,  with  a  view 
to  the  then  value  of  the  dovecot  compared  with  that  of 
the  castle  and  garden  in  the  hands  of  a  tenant,  might 
justly  estimate  the  profit  of  the  former,  at  a  nearer  pro- 
portion to  the  latter  than,  under  the  changed  circum- 
stances of  the  present  age,  is  obvious.  The  bailiff's 
accounts  coincide  with  the  public  documents,  and  are 
therefore  of  great  weight,  so  supported  and  uncontra- 
dicted by  proof  of  cotemporaneous  custom  to  the  con- 
trary.— IBayley  B.  The  documents  are  produced  to  re- 
but a  presumption  arising  from  the  long  usage,  but  none 
of  them  negative  the  existence  of  the  payment  before 
1693,  or  that  its  origin  was  not  proper.  Their  true 
construction  is  very  uncertain.] — ^The  documentary  evi- 
dence taken  as  a  whole,  shews  that  the  modus  contended 
for  could  not  have  existed  at  the  time  of  legal  memory. 


Alexander,  L.  C.  B. — I  am  of  opinion  that  this 
rule  should  be  discharged.  For  the  plaintiffs  at.  law, 
who  are  defendants  in  equity,  being  the  occupiers 
insisting  on  the  modus,  as  clear  a  usage  for  about  140 
years  was  proved  at  the  trial,  as  in  my  experience  I  have 
ever  known ;  nor  did  it  proceed  from  persons  who  were 

(a)  The  L.  G.  B.  left  thii  inslrnneDt  to  the  jury  h  inconolaiire  on  thie 
pofart,  ead  therefore,  to  be  explained  by  labeeqaent  osage. 
(»)  4  Prioe,  41». 


Nov.  Had. 
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1830.  merely  occasional  inhabitants  on  one  side,  or  incumbents 
^^^  for  a  short  time  on  the  other;  bat  acquiescence  was 
udOtben  proved,  not  only  of  the  incumbent,  but  ci  the  owner  of 
BsKE.  the  advowson,  who  had  a  more  than  usual  interest  in 
sustaining  the  emoluments  of  this  living,  the  same  per- 
s<»i  being  both  incumbent  and  patron ;  besides  which, 
the  advowson  was  since  purchased  with  a  knowledge  of 
the  existence  of  this  usage.  No  stronger  case  against 
the  claimant  of  the  tithe  can  be  stated.  The  rules  of 
law,  however,  entitle  him  to  set  ^de  such  a  usage  on 
making  out  a  proper  case,  supported  by  such  satisfactory 
evidence  as,  if  not  amounting  to  demonstration,  should 
at  least  be  of  that  particularly  distinct  and  satisfactoiy 
kind,  which  is  due  to  the  possessions  of  men  who  bought 
and  sold,  and  accommodated  themselves  to  the  usage  so 
attempted  to  be  overturned,  (a)  Upon  such  distinct 
evidence  I  have  more  than  once  been  obliged  to  set  aside 
very  ancient  usages,  even  without  reference  to  a  jury, 
when  I  found  from  authentic  records  manifest  proof  that 
there  was  a  time,  since  the  time  of  l^al  memory,  at 
which  those  usages  had  not  prevailed;  but  in  those  cases 
the  expressions  contained  in  the  ancient  instruments 
could  not  mislead,  and  I  was  perfectly  satisfied  that  the 
ust^es  contended  for  had  a  commencement  comparatively 
late,  that  is,  after  the  time  of  legal  memory.  A  respect  is 
due  to  very  ancient  customs,  and  they  will  not  be  set  aside 
without  very  cogent  evidence.  The  defendant's  evidence 
in  this  cause  is  directed  to  three  points,  any  one  of 
which,  if  made  out,  would  have  entitled  him  to  overturn 
this  usage.  The  first  being,  that  tithes  have  been  ren- 
dered in  kind  since  the  time  of  legal  memory ;  the  se- 
cond, that  the  boundaries  of  Alksley  Park  could  not  be 
those  now  insisted  on ;  the  third,  that  the  modus  set  up 
is  rank,  that  is,  so  large  a  sum  of  money  in  respect  of 
the  district  for  which  it  is  pleaded  that  it  could  not 

(a)  See  4  Gwillim,  2007,  Ust  edition. 
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have  the  ancient  origin  contended  for,  but  must  have        1830. 
had  an  origin  at  a  period  when  money  was  of  a  less 
value  than  it  bore  at  the  time  of  legal  memory. 

On  the  first  point,  the  document  of  1249  is  adduced, 
using  the  expression  *'  tiihes  of  the  park."  The  docu- 
ment is  unintelligible  to  me,  but  probably  might  have 
.been  explained  by  documents  not  produced  by  either 
party,  but  which  are^  as  I  understand,  known  to  both. 
To  those  who  see  this  document  only,  it  appears  entered 
into  by  persons  without  authority,  and  with  a  view  to  do 
what  by  law  no  one  can  do,  its  general  effect  being  to 
allot  the  tithes  of  the  parish  to  the  rector,  which  he 
would  have  had  without  that  document,  unless  it  had 
been  apparent  that  they  were  vested  in  some  other 
ecclesiastical  body.  But  the  tithes  of  this  park  are 
by  this  instrument  withdrawn  from  that  allotment. 
Besides  the  above  general  objections  to  this  docu- 
ment, the  word  *'  tithes'*  is  of  equivocal  meaning,  either 
meaning  tithes  in  kind,  or  that  which  may  be  in  lieu 
thereof,  riz.  the  ecclesiastical  emolument  or  payment  in 
lieu  of  them ;  nor  does  there  appear  any  thing  in  the 
object  of  the  instrument  which  required  its  framers  to 
express  with  any  great  distinctness  the  ecclesiastical 
emoluments  which  the  rector  was  not  to  have;  they 
meant  only  to  say  that  the  rector  should  not  have 
those  tithes,  whatever  they  were,  whether  tithes  or  mo- 
duses,  and  that  it  was  to  operate  in  exclusion  of  his 
tithes  to  that  extent.  It  is  not  an  exclusion  of  his 
rights  over  that  district ;  and  it  did  not  signify  how  that 
was  expressed,  provided  it  pointed  out  the  ecclesiastical 
emoluments  which,  without  that  provision,  he  would 
necessarily  have  had.  In  my  opinion,  then,  the  con- 
struction put  upon  it,  of  establishing  liability  to  tithes 
in  kind,  totally  fails. 

On  the  second  point,  that  the  boundaries  insistkl  on 
could  not  be  the  ancient  boundaries  of  the  park,  —  it  is 
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1830.  undoubtedly  a  rule  of  pleading  on  these  subjects,  that 
the  persons  who  set  up  a  modus  for  any  district,  must 
describe  accurately  the  extent  and  limits  of  the  land  to 
be  covered  by  it,  as  they  must  be  taken  to  be  cognizant 
of  the  spot  from  which  it  arises.  There  the  modus  is 
said  to  cover  the  Park  of  AUedey.  If  the  issue  was, 
whether  there  was  an  ancient  park  at  AUedey^  bounded  ^ 
as  described  by  the  pleadings  and  witnesses,  I  should 
think  the  documents  produced  to  disprove  that  part  of 
the  defendant's  case  worthy  of  the  highest  attention  of 
a  jury,  though  still  not  conclusive ;  and  which  ever  way 
the  verdict  had  been,  I  should  have  had  great  difficulty 
in  setting  it  aside.  One  of  those  ancient  documents 
stated  this  park  to  be  of  30  acres  in  extent;  but  I  think 
the  argument  raised  on  that  expression  proceeds  on  a 
misconception  of  the  issue,  which  is  not  whether  this 
was  an  ancient  park,  but  whether  this  district,  now 
called  Alkiky  Park,  was  covered  by  the  modus.  That 
has  been  proved  by  shewing  certain  actual  boundaries 
for  the  district  within  which  no  tithes  have  been  ren- 
dered, and  a  payment  of  3/.  6$.  8d*  has  been  made. 
Now  this  must  be  shewn  to  be  a  mistake,  in  order  to 
justify  our  setting  aside  this  ancient  usage.  The  origin 
of  this  district  may  have  been,  that  the  whole  of  the 
demesnes  in  the  hands  of  Lord  Hastifigs,  or  those  noble 
persons  whom  he  succeeded,  had  been  covered  by  this 
payment,  and  that  though  a  smaller  district  was  de  facto 
turned  into  a  park,  the  whole  district  so  covered  origin- 
ally, or  by  degrees,  all  went  by  that  name.  This  conjec- 
ture appears  to  be  a  sufficient  answer  to  the  documents 
produced,  which,  without  adverting  unnecessarily  to 
many  points  stated  in  ai^ument  respecting  them,  ap- 
peared to  me  to  contain  very  inaccurate  accounts  of 
what  they  purported  to  describe. 

Od  the  third   point.  Whether  this  modus  is  rank, 
much  attention  is  due  to  the  arguments  raised  on  this 
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subject  from  the  documents  produced.  But  all  judges  1830. 
who  have  considered  this  subject,  have  ever  held*  that 
rankness  is  not  to  be  weighed  in  very  nice  scales,  and 
have  frequently  observed  that  the  interest  of  the  ori- 
ginal great  land-holders,  or  their  veneration  for  the 
church,  might  prompt  them  to  give  a  money  payment 
far  beyond  the  real  value  of  the  tithes.  Now,  though 
there  must  be  limits  to  such  reasoning,  the  argument  of 
rankness  arises  chiefly  from  the  small  limits  which  are 
supposed  to  be  covered  by  the  modus;  but  I  have 
already  expressed  my  opinion,  that  the  evidence  ad- 
duced to  shew  the  smallness  of  those  limits  was  unsa- 
tisiactory.  If,  therefore,  they  may  have  been  more 
eztenmve,  the  argument  of  rankness  is  defeated.  The 
same  observation  arises  as  to  Lord  Abergavemnf*s  bfulifTs 
accounts.  These  relate  to  a  park  only ;  but  considering, 
as  I  do,  this  modus  as  covering  a  more  extensive  district 
than  that  which  was  the  park,  strictly  so  called,  the  ar« 
gnments  become  nugatory,  as  the  accounts  refer  to  the 
park  only.  As  no  sufficiently  strong  evidence  has  been 
given  to  satisfy  me  that  this  is  a  bad  modus,  this  ancient 
usage  must  be  supported,  and  the  rule  mustjbe  dis- 
charged. 

Batley  B. — I  concur  entirely  in  dischai^ng  the 
rule.  The  issue  is,  whether  that  which  now  passes  by  the 
name  of  Ailesley  Park,  and  which  contains  327  acres,  is 
or  is  not  covered  by  a  payment  of  3/.  6s.  Sd.  a  year,  at  a 
^ven  period  in  the  year.  How  long  that,  now  called  the 
Park,  has  had  that  name  attached  to  it,  or  whether  the 
whole  oi  it  originally  passed  by  that  name,  we  have  no 
means  of  judging  decidedly;  but  for  the  last  130  or  140 
years  the  whole  district  in  dispute  has  been  so  called. 
Whether  all  of  it  was,  in  ancient  times,  a  park  or  only  a 
portion,  the  rest  being  the  park  estate,  owned  and  pro- 
bably occupied  with  it,  is  doubtful  on  the  evidence.  The 
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1830.        case  haYing  been  decided  by  a  jury,  we  are  required  to 
^^l^^        send  it  down  again,  because  they  are  said  to  have  come 
nd  otfcen     to  a  wrong  conclusion  on  certain  documents  produced 
BtEE.        before  them ;  but  whatever  their  weight  may  be,  unless 
we  can  see  clearly  that  the  weight  of  evidence  prepon- 
derates against  the  verdict,  or  that  some  plain  ground  is 
famished  by  such  documentary  evidence  to  satisfy  us  of 
its  incorrectness,  unless  there  has  been  some  misdirec- 
tion, we  ought  not  to  grant  a  new  trial.    Three  ques- 
tions arise.     I  •  Has  this  payment  been  made  beyond  the 
time  of  legal  memory  ?    2.  Has  it  been  paid  in  respect 
of  these  327  acres  ?    3.  Is  it  or  not  disproportioned  to 
what  may  be  supposed  the  value  of  the  tithe  of  this  dis- 
trict at  the  time  of  legal  memory  as  to  be  bad  on  the 
ground  of  rankness  ? 

On  the  first  question,  the  document  of  1249  is  the 
only  evidence  from  which  pajrment  of  tithes  in  kind^ 
within  the  time  of  legal  memory  is  to  be  inferred,  except 
in  one  instance  arising  on  the  baiUff's  accounts.  But 
neither  the  patron  nor  the  lord  of  the  manor,*nor  the 
owner  of  the  estate  in  question  were  parties  to  it  Cer- 
tain persons  appearing  to  act  as  commissioners  for  the 
priory  and  convent  of  Coventry,  take  on  themselves  to 
assign  to  the  rector  of  Allesky  all  the  tithes  and  obla- 
tions belonging  to  that  church,  with  an  exception,  from 
the  language  of  which  the  inference  that  tithes  in  kind 
were  payable  for  this  district  at  that  time,  is  ai'gued  to 
arise.  The  observation  of  the  Lord  Chief  Baron  on  it 
was,  that  though  the  expression  tithes  occurred  in  that 
document,  it  did  not  of  necessity  import  tithe  in  kind, 
but  might  be  satisfied  with  a  customary  payment  in  lieu 
of  tithes,  if  it  did  in  fact  exist  at  that  period.  In  judg- 
ing of  the  meaning  to  be  attached  to  any  instrument  an- 
cient or  modem,  it  is  material  to  consider  the  amount  of 
information  which  the  persons  who  speak  by  it  are  likely 
to  possess  on  the  subject,  and   accordingly  how  far 
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they  would  be  likely  to  confine  themselTes  to  more  ac-        loM. 
curate,  or  indulge  in  more  loose  expressions.    All  that        bbck 
the   commissioners  do  here,  is  to  give  the  rector  every      "^  ^^  ^'^ 
thing  with  the  exception  of  the  tithe  of  the  Park  of  At-        br%b. 
ksky,  on  which  they  will  not  act,  but  leave  it  as  they 
found  it ;  that  does  not  import  that  tithe  was  payable  in 
kind ;  for  if,  for  60  years  before  then,  there  had  been  a 
bargain,  by  which  the  money  payment  of  3^  &•  ^.  was 
to  be  made  in  lieu  of  the  tithe  of  this  park,  it  would  be 
natural  to  use  this  word  tithes,  because  it  was  not  mate- 
rial to  the  object  of  that  document  to  distinguish  the 
manner  %  of  payment,  whether  in  kind  or  by  a  money 
payment. 

The  next  document,  dated  1279,  was  relied  on  to  shew 
that  the  payment,  though  it  might  have  been  immemo- 
rial, had  not  been  made  for  327  acres,  but  for  the 
smaller  quantity  of  30  acres,  Aileskj/  Park  being  -there 
described  of  30  acres  ex  antiquitate,  twelve  thereof 
being  in  Stoneleigh,  Whether  that  be  an  accurate  de- 
scription of  the  quantity  of  land,  then  called  Allesley 
Parkf  or  whether  the  acre  then  was  the  same  as  the  mo- 
dem acre  (a),  we  do  not  know.  Many  objections  were 
made  on  the  improbability  of  the  small  size  ascribed  to 
a  park.  It  was  also  said,  that  the  same  document  only 
mentioned  six  acres  of  glebe,  there  being  now  40  acres. 
Though  it  may  have  been  since  increased,  there  is  no 
evidence  that  it  has  ;  but  the  true  answer  to  the  docu- 
ment seems  to  me  to  be  that  there  might  be  a  park  of 
30  acres  only,  but  that  that  did  not  constitute  the  full 
extent  of  the  limits  for  which  the  3/.  6s.  Sd.  was  paid, 
bat  constituted  a  very  inconsiderable  part  of  it.  1  can- 
not say  on  this  document,  that  at  its  date  the  limits  of 
the  land  covered  by  this  payment,  were  of  so  circum- 
scribed an  extent,  or  that  it  at  all  militates  against  the 

(a)  See  Stat.  De  AdmeDsurutioae  Terras. 
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1830.        notion  that  at  that  time  the  whole  327  acrea  were  co- 
vered by  that  payment. 

The  rest  of  the  evidence  mostly  applies  to  the  ques^ 
tion  of  rankness.  This  is  a  farm  modus,  covering  a  large 
tract  of  land,  the  patron  of  the  living  being  therefore 
taken  to  be  one  of  the  parties  to  its  establishment,  (a) 
and  it  is  not  unlikely  that  he,  who  on  the  one  hand 
was  to  protect  his  land  for  all  time,  and  on  the  other 
was  to  have  power  to  confer  the  living  on  any  object  of 
his  personal  consideration,  should,  with  a  view  to  the 
perfect  security  of  both  in  future,  make  a  liberal  com* 
pensation  to  the  rector,  in  the  amount  given  as  a  com* 
pensation  for  the  tithes  to  which  this  estate  was  liable ; 
nor  can  2j^d.  an  acre,  which  this  amounts  to,  be  ccdled 
a  large  payment.  So  manifest  a  distinction  appears  in 
allowing  for  a  larger  degree  of  liberality  for  farm  mo- 
duses  than  for  others,  that  Is.  an  acre  has  been  allowed 
for  them.  In  farm  moduses,  not  only  the  nature  of  the 
land  but  the  convenience  of  passage  to  it  must  be  taken 
into  account,  as  well  as  the  ancient  value  of  corn,  and 
a  great  variety  of  other  considerations.  To  shew  that 
this  sum  could  not  have  been  an  immemorial  payment. 
Pope  Nicolas*s  taxation  was  produced,  stating  the 
whol6  tithe  of  this  parish,  now  consisting  of  3621 
acres,  at  twelve  marks,  and  it  was  said  that  3/.  6s.  8d. 
being  five  marks  for  327  acres  of  land,  could  not  have 
existed  at  the  time  of  that  taxation.  But  the  jury  was 
to  consider  whether  that  taxation  did  or  did  not  accu- 
rately state,  in  this  particular  instance,  the  fall  amount 
of  money  which  was  the  value  of  the  living  in  question : 
had  they  drawn  a  contrary  conclusion,  I  should  not  have 
been  dissatisfied  ;  but  as  this  document,  which  afTords 
one  of  the  strongest  grounds  against  the  present  ver- 
dict, was  submitted  to  the  jury  without  any  observation 
calculated  in  any  respect  to  impeach  the  conclusion  to 

(a)  S  0Hni*t  EoclMutUcal  Law,  bj  TynokUt,  437. 
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which  they  came ;  it  does  not  furnish  ground  on  which  1830. 
the  verdict  can  properly  be  impeached.  The  same  ob- 
servation applies  to  the  NonsB  Rolls  and  the  Ecdesias- 
tical  Survey.  The  first  of  which  follows  the  taxation 
of  Pope  Nicolas,  and  the  latter  puts  the  value  of  the 
property  in  question  at  about  seventeen  marks  and  a 
fraction,  thus  raising  it  higher  than  Pope  Nicolas's  tax* 
ation.  Some  inquisitions^  dated  about  the  time  of  the 
None  Rolls,  were  then  produced  to  shew  the  value  of 
this  district  to  have  been  so  inconsiderable,  that  3/.  6s.  8d» 
could  not  then  have  been  payable  as  a  modus.  But  the 
value  there  put  on  the  [X'operty  is  so  low,  that  I  am  not 
sarprised  at  the  jury's  rejection  of  this  evidence.  The 
bailiff's  accounts  were  adduced  first  to  satisfy  us,  that 
from  the  amount  of  rent  with  which  he  charged  himself, 
it  is  improbable  that  the  whole  property  could  at  that 
time  have  been  such  as  would  make  3/.  6s,  Sd.  a  rea- 
sonable compensation  for  the  tithes,  and  secondly,  to 
raise  the  inference,  that  if  3/.  6s,  8d.  was  payable,  the  bai<- 
liff,  in  discharging  himself  in  his  accounts,  would  notice 
that  payment,  though  he  debits  himself  with  8/.  3s.  4d.  for 
the  farm  and  the  agistment  of  the  park  there  demised : 
the  document  does  not  tell  us  what  was  the  extent  of 
that  park,  or  whether  it  was  the  whole  327  acres  or  not  ? 
It  must  have  been  the  park  mentioned  in  the  early  in- 
quisitions as  of  30  acres,  or  much  smaller  dimensions 
than  that  which  has  now  acquired  the  name  of  Alkshif 
Park,  containing  327  acres.  The  extent  of  agistment 
of  the  park  then,  does  not  appear,  nor  does  the  agistment 
necessarily  give  to  the  tenant  the  sole  and  exclusive 
occupation,  with  all  the  pasturage  and  privileges;  but 
might  merely  give  him  at  certain  periods  the  power 
to  turn  in  his  cattle  and  take  the  feed.  Was  all  in 
pasture,  without  any  hay  ?  Was  the  lord  excluded  ?  All 
would  depend  on  the  bailiff's  bargain  with  the  tenant 
of  the  agistment.    The  agistment  may  mean  that  the 
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lord  is  to  have  his  hay,  and  may  turn  in  cattle  of  his 
own,  subject  to  which  reservation  the  tenant  of  the 
agistment  should  have  the  power  to  turn  in  his  own,  and 
take  in  other  persons'  cattle.    The  loose  term  agistjntni, 
in  our  ignorance  of  the  then  extent  of  this  park,  does 
not  enable  me  to  say  distinctly  for  what  the  8/.  Ss.  4d. 
was  paid.    The  argument,  that  if  this  payment  in  lieu  of 
tithe  was  at  that  time  made,  it  was  natural  to  expect 
the  bailiff  would  have  discharged  himself  by  shewing  he 
had  made  it,  depends  on  whether  his  was  the  hand  to 
make  the  payment,  or  whether  the  person  to  whom  the 
agistment  was  let,  or  the  lord's  receiver,  paid  that  sum ; 
for  each  of  the  accounts  shews  a  balance  paid  by  the 
bailiff  to  the  lord's  receiver.     The  ancient  leases  and 
conveyances  by  way  of  mortgage,  do  not  afford  safe 
grounds  for  granting  a  new  trial,  as  the  extent  of  land 
they  comprised  was  referable  to  the  obscure  question — 
'^  What  was  the  extent  of  the  inclosed  park  at  the 
periods  at  which  they  were  granted?"    If  the  mortgage 
deed  undoubtedly  applied  to  the  whole  327  acres,  it 
would  be  strong  against  the  present  verdict,  from  the 
proviso  that  the  mortgagee,  who  had  advanced  400/. 
should  be  entitled  to  the  whole  premises  included  in 
his  security,  on  paying  200/.  more :  but  the  application 
of  that  mortgage  deed  is  a  matter  of  doubt.  The  taxation 
of  Pope  Nicolas,  describing  the  value  of  the  whole  liv- 
ing at  twelve  marks,  the  Nonae  Rolls,  the  Ecclesiastical 
Survey,  and  the  mortgage,  are  all  substantial  evidence 
against  this  verdict,    but  do  not  furnish  satisfactory 
grounds  on  which  we  can  pronounce  the  verdict  to  be 
wrong,  or  that  another  jury  ought  not  to  come  to  a 
similar  conclusion,  or  that  a  contrary  conclusion  would 
be  what  is  just  between  the  parties.    The  rule,  therefore, 
must  be  discharged. 


Garrow  B. — It  has  been  urged  that  the  learned 
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Chief  Baron  left  the  jury  so  impressed  with  his  own        J  830. 
opinion  on  the  subject  of  the  weight  to  be  given  to       "^^^ 
the  several  documents  in  evidence,  that  the  verdict  can-      •»«!  oiUcri 
not  in  fact  be  omsidered  as  that  of  the  jury.     But  it        brk£. 
appears  that  he  did  not  withdraw  them  from  their  con- 
sideration, and  it  was  his  duty  to  assist  them  with  his 
observations,  to  enable  them  to  come  to  a  right  conclu- 
sion.    Lord  ^^don  constantly  held  that  the  verdict  of  a 
jury,  to  whom  he  had  sent  an  issue  for  the  information 
of  his  own  conscience,  was  unsatisfactory  to  him,  unless 
the  presiding  judge  did   so  assist   the  jury,  by  com- 
menting on  the  facts  and  the  bearing  of  the  evidence,  as 
well  as  directing  them  in  point  of  law,     I  entirely  agree 
that  the  verdict  ought  not  to  be  disturbed. 

Vaughan  B. — I  am  also  of  opinion  that  this  rule 
ought  to  be  discharged.  This  is  an  issue  directed  by 
my  Lord  Chief  Baron,  with  a  view  to  informing  his 
conscience,  and  assisting  him  in  administering  the  relief 
to  which  the  parties  to  this  suit  as  originally  preferred, 
may  ultimately  become  entitled.  It  was  clearly  com- 
petent to  him  to  have  assumed  to  himself  the  determi- 
nation of  every  matter  of  fact  suggested  by  the  record 
in  equity,  (a)  But  the  discreet  practice  of  late  years 
has  been,  that  whenever  a  reasonable  doubt  is  sug- 
gested as  to  matters  of  fact  relating  to  tithes,  they 
shoald  be  sent  to  the  consideration  of  a  jury.  The 
issue  here,  whether  a  certain  tract  of  land  comprising 
about  327  acres,  in  AUedey  Park,  was  or  was  not 
covered  by  this  modus  or  money  payment  of  3/.  65.  8d., 
involved  two  questions  of  fact,  to  be  made  out  by  the 
plaintiff, — ^The  first,  that  the  money  payment  set  up 
applied  to  the  identical  lands  referred  to  in  the  proceed- 
ings in  equity,  by  the  schedule  in  the  map  there  used : 

(a)  See  on  this  Hubjecl,  Tyrnhin**  Edit,  of  Barn's  Ecokstuliotl  Lftw, 
4i4  k.  ud  454  c. 
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1830.        the  second,  that  the  payment  had  existed  from  time 
^^^^       immemorial.     Now  it   seems    to  me  that    this    pev- 

Beck  *^^ 

and  Others      ment  has  been  established  to  be  immemorial,  nega<* 
Brke.         tively,  by  shewing  that  no  tithe  in  kind  had  ever  been 
paid  within  the  memory  of  the  oldest  witness  called, 
and   that  there  was  no  reputation  that  tithe  had  ever 
been  paid  in  kind  ;   and  aflSrmatively  that  this  money 
payment  had  been  made  uniformly  without  interruption 
for  a  long  succession  of  years,  from  as  far  back  as  1693. 
In  my  experience  I  have  never  seen  evidence  so  clear 
and  cogent  on   this    subject,  and  upon  it,  the    jury 
would  be  called  upon  to  presume  that  the  payment  had 
continued  even  to  the' very  moment  beyond  the  time  of 
legal  memory,  unless  the  most  distinct  evidence  was  of- 
fered to  prove  the  origin  of  that  payment  within  a  later 
period. 

Then  arises  the  question  of  rankness  of  modus,  or 
whether,  supposing  that  the  money  payment  is  made  out 
to  apply  to  land  called  the  Park,  of  the  extent  of  327 
acres,  it  is  to  be  inferred  as  too  large  at  2}^.  an  acre  ? 
Now  the  documents  relied  on  by  the  plaintiff  to  prove 
the  payment  to  have  an  origin  later  than  1 189,  are  Pope 
Nicolas's  Taxation,  the  Ecclesiastical  Survey,  the  Noose 
Rolls,  and  the  bailiff's  accounts.  The  payment  and  the 
xankness  being  matter  of  evidence,  if  a  jury  presumes 
that  the  payment  existed  from  time  immemorial,  rank- 
ness would  be  out  of  the  question,  for  the  amount  must 
have  entered  into  their  consideration  on  the  sub- 
ject of  immemorialtty.  In  0^  Connor  v.  Cookes,  (a) 
a  farm  modus  of  20/L  for  400  acres  (a  shilling  an 
acre)  appeared  to  Lord  Eldon  to  be  very  large.  It  was 
pressed  on  him  not  to  send  the  issue  down,  in  Lord 
Kenyon^s  supposed  words,  to  the prejitdices,  not  the  judg- 
ment of  a  jury,  (ft)  But  Lord  Chancellor  Eldon  said, 
be  could  not  so  speak  of  the  constituted  tribunals  of  the 

(a)  6  Ves.  6S5.674.  (6)  5  Vm.  670. 


IN  TH£  First  Yeak  of  WILLIAM  IV. 


161 


country,  and  that  he  should  send  it  down,  asking  them 
what  they  thought^on  their  consciences^  directed  by  their 
oaths.    The  modus  having  been  found  by  the  jury,  a 
new  trial  was.moved  for  on  one  ground,  among  others, 
that  sufficient  weight  was  not  given  to  Pope  Nkolas*s 
Taxation.    Though,  unfortunately,  different  Judges  at- 
tach different  credit  to  it,  I  never  heard  it  held  conclu- 
sive, but  left  to  the  jury,  with  more  or  less  respect,  to  be 
dealt  with  among  the  other  circumstances.    The  cause 
went  to  a  second  trial,  on  the  statement  that  further 
evidence  had  been  discovered,  making  it  questionable 
whether  the  district  covered  by  the  modus  was  not  a 
part  of  another  hamlet,  and  therefore,  whether  the  mo- 
dus might  not  extend  to  a  larger  district  than  the  400 
acres.    The  jury  having  again  affirmed  the  modus  — 
the  Lord  Chancellor  refused  an  application  for  a  third 
trial,  and  made  a  decree  in  favour  of  the  modus*  (a) 
The  other  case  1  alluded  to  was  Fermor  v.  Laraine,  (b) 
a  farm  modus,  of  about  7d,  or  8d.  an  acre,  set  up  to  cover 
200  acres,  within  the  vicarage  of  Normanton  in  Leicester' 
dure.    There  the  question  of  value  introduced  the  Tax- 
ation of  Pope  Nicolas,  and  the  Ecclesiastical  Survey. 
The  vicar  undertook  to  demonstrate,  that  tithes  had  been 
taken  in  kind  since,  and  produced  a  lease  of  the  Hikes  in 
Charles  the  Second's  time.     There  was  a  discussion 
whether  a  lease  of  the  tithes  would  not  be  the  proper 
mode  of  demising  or  conveying  them,  even  if  covered  by 
a  modus;  but  the  Court  of  Exchequer  did  not  consider 
the  evidence  sufficient  to  prevent  the  case  from  going  to 
a  jury,  and  the  modus  was  established  by  the  verdict.  A 
new  trial   being  granted,  the  second  verdict  was  the 
same,  and  on  application  for  a  third  trial,  on  ground 
of  the  j  ury 's  prej  udices,  it  was  compromised.   There,  the 
evidence  being  stronger  on  the  subject  of  modus  than  in 


1830. 


(«)  8  V«f.  J.  534.       (6)  In  Exoheqaer,  cited  6  Vei.  S68.  674. 
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1830.  this  case,  the  Court  required  a  verdict,  notwithstanding 
the  ancient  documents  produced;  and  in  O* Connor  v. 
Cookes(a)  Ld. Eldon  having  nodoubtthe  modus  was  rank, 
acted  on  this  authority  in  sending  that  cause  to  issue. 
The  argument  of  rankness  is  therefore  disposed  of.  I  am 
not  embarrassed  with  the  consideration  that  this  may  not 
have  existed  immemorially,  though  it  did  cover  327  acres, 
and  amounts  to  2id.  an  acre  only ;  for  the  distinction  in 
those  cases  has  been  taken  between  what  was  called  a 
farm-modus,  and  a  modus  for  a  particular  article^  (b)  in 
which  latter  case  you  may,  by  reference  to  books,  pretty 
nearly  ascertain  the  value  of  the  article  at  the  particular 
time.  On  the  question  of  boundaries,  witnesses  were 
called  well  acquainted  with  the  premises  in  the  map,  who 
traced  the  boundaries  as  far  as  at  this  remote  period  can 
be  expected y  shewing  the  tract  called  Allesky  Park;  and 
as  Mr.  Botekr  properly  observed,  we  are  not  tied  down 
to  ascertain,  whether  this  was  the  ancient  park  or  not  ? 
The  simple  question  is,  Whether  the  identical  land  de- 
nominated Allesky  Park  was,  or  was  not,  covered  by  this 
money  payment.  Though  it  is  suggested  that  mounds, 
having  the  appearance  of  fences,  are  thrown  up  in  a  par* 
ticular  part  of  them,  which  would  have  much  circum* 
scribed  the  district  of  land  which  it  at  one  time  con- 
tained, that  evidence  is  not  contradictory  ;  for  there 
might  have  been  inclosures  in  the  park,  in  order  to  take 
hay.  In  one  inquisition  it  is  stated,  that  75  persons 
were  paid  regularly  for  turning  hay  in  the  park,  which 
would  therefore  have  been  in  part  inclosed  against  the 
incursions  of  the  wild  animals  said  to  have  been  there. 
Therefore,  these  internal  fences  do  not  appear  to  me  to 
go  any  way  to  negative  the  supposition,  that  what  is 
called  Al/esley  Park  may  not  have  had  other  boundaries, 
or  to  destroy  the  evidence  of  those  witnesses  who  have 
traced  them.     The  local  position  of  tiie  land,  the  names, 

(<i)  6  Vei.  674.  (6)  See  S  Bwm'e  Ecol.  Inw,  bj  T^nokiU,  454.  h. 
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and  all  the  other  circumstances,  would  in  my  mind  in-  1830. 
duce  the  conclusion,  that  the  park  was  of  the  extent 
stated ;  then  as  these  matters  have  become  obscure  from 
the  lapse  of  time,  it  was  for  the  defendant  to  shew 
clearly  that  the  presumption  in  favor  of  the  modus  was 
wrong,  and  that  he  had  negatived  its  existence  at  the 
only  period  to  which  the  law  refers  its  origin.  The 
boundaries,  therefore,  were  in  my  opinion  reasonably  as- 
certained. 

The  case  standing  thus  on  the  iacts,  I  am  at  a  loss  to 
conceive  what  are  the  objections  to  the  Lord  Chief 
Baron's  direction  in  point  of  law.  It  is  not  often  made 
a  subject  of  complaint,  as  in  this  case,  that  the  Judge  has 
not  thrown  so  much  weight  into  the  scale  as  he  might 
have  done,  but  left  the  jury  to  form  their  own  opinion, 
stating  his  view  of  these  documents,  as  it  was  his  duty  to 
do.  Nothing  was  stated  to  which  I  do  not  fully  assent :  as 
no  ground  of  misdirection  is  made  out,  it  is  not  enough 
that  in  the  weight  of  evidence  some  matters  preponderate 
in  favor  of  one,  and  some  in  favor  of  the  other  party ; 
we  must  see  that  injustice  has  been  done  by  a  wrong 
conclusion  of  the  jury,  before  we  can  send  the  case  to  a 
new  trial. 

Rule  discharged. 


END    OF    MICHAELMAS    TERM. 
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REGULiE  GENERALES. 


IN  THE  EXCHEQUER  OF  PLEAS. 


Michaelmas  Term^  ia  the  First  Year  of  the  Reign  of 
King  William  the  Fourth,  and  in  the  Year  of  our 
Lord  1830. 


No.  I.^Fees        No.  I. — In  pursuance  of  an  act  passed  in  the  first  year 
aide'ch^B,      ^^  ^^  present  Majesty's  reign,  intituled  *'  An  Act  for  the 

more  effectual  administration  of  justice  in  England  and 

Wales/'  It  is  ordebed  by  the  Court,  That  the  several 

fees  hereunder  mentioned  shall  and  may  continue  to  be 

taken  by  the  sworn  and  side  clerks  of  this  court,  the 

same  being  for  duties  to  be  performed   by  them,  as 

officers  of  the  court,  similar  to  the  duties  of  the  other 

superior  courts :  And  it  is  further  ordered,  that  in  the 

taxation  and  allowance  of  costs,  such  fees  shall  be  dis^ 

tinguished  from  and  form  no  part  of  the  fees  and  charges 

which  shall  be  allowed  to  the  attornies  who  have  been, 

or  shall  be  admitted  to  practise  under  and  by  virtue 
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of  the  said  act,  but  the  same  shall  be  allowed  as        1830. 
disbursements. 

The  fees  above  referred  to : 

[These  Fees  are  exclusire  of  the  Master's  Fees.] 

On  process  of  subpoena  ad  respondendum    -  £0  1  6 

Filing  affidavit  of  service  of  subpcena        -  0  10 

Attachment  for  not  appearing  to  subpoena    -  0  16 

Alias  and  plnries  attachment,  each            -  0  16 

One  appearance  in  the  paper  book  for  one 

defendant 0  10 

For  every  additional  defendant         -        -  0  0  4 

On  special  bail  and  filing            -        -        -  0  4  4 

For  taking  bail  ofi*  the  file  to  produce  in  court  0  10 

Filing  all  affidavits  (not  excepted  by  act  of 

parliament)  posteas  and  inquisitions     -  0  1  0 

Searching  for  all  writs,  affidavits,  and  pro- 
cesses, each  time  per  term    -        -        -  0  0  4 

Searching  for  judgment  and  all  matters  of 

record,  per  term           -        -        -        -  0  0  4 

Office  copies  of  all  affidavits  and  other  mat- 
ters of  record,  per  folio          -        -        -  0  0  8 

Office  copies  of  all  rules,  per  folio    -        -  0  0  4 

On  taking  all  pleadings  out  of  the  the  office, 
4d.  per  folio,  according  to  the  number  of 
folios  marked  on  the  pleading,  by  the 

party  filing  the  same,  per  folio        -      -  0  0  4 

On  filing  declarations      -        -        -        -  0  0  4 

Inrolling  deeds  and  other  matters  requiring  to 

be  inroUed,  per  folio         -        -        -  0  0  4 

For  every  warrant  of  attorney      -        -        -  0  0  4 

For  entering  every  rule            -         -        -  0  0  4 

For  drawing  and  copy  of  every  order  of  court, 

per  folio 008 

For  exemplifying  a  record,  per  folio  -        -  0  0  4 
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For  entering  a  certiorari  out  of  Chancery  0  3  4 

For  acknowledging  satisfaction  on  record  -        0  4  8 
For  every  release        -        -        -        -        -020 

For  entering  an  audita  querela         -         -         0  3  4 
For  attending  every  trial  at  bar   -        -        -     1  0  0 
For  every  exhibit  read  at  a  trial  at  bar      -         0  10 
For  entering  all  proceedings  on  writs  of  error, 

per  folio      -        -        -        -        -        -004 

For  enrolling  writ  of  error       -        -        -        0  6  8 
For  office  copies  of  all  pleadings  when  re- 
quired, per  folio    --        -        -        -004 

For  each  writ  of  supersedeas  on  an  attachment  0  10 


Clerk  of 
pleas. 


Office  hours 
in  office  of 
pleas. 


That  the  several  duties  for  which  fees  are  appointed 
in  the  said  schedule  shall  be  performed  by  the  sworn 
and  side  clerks  of  the  said  office  or  their  sufficient  de- 
puties or  deputy,  on  the  request  of  the  persons  now  or 
hereafter  admitted  to  practise  as  attomies  in  this  court, 
within  the  hours  and  times  hereinafter  appointed, 
whereupon  such  fees  as  aforesaid  shall  become  pay- 
able. 

That  the  several  duties  heretofore  performed  by  the 
clerk  of  the  pleas  or  his  deputy,  at  the  instance  of  the 
sworn  or  side  clerks  of  the  office  of  pleas,  shall,  here- 
after, at  the  instance  of,  and  for  the  attornies  admitted 
as  aforesaid,  be  in  like  manner  performed  by  the  said 
clerk  of  the  pleas,  or  his  deputy,  on  payment  of  his 
lawful  fees  for  the  same. 

That  the  said  office  of  pleas  shall  be  kept  open  for 
business  every  day,  {Sundays j  Christmas  day.  Good  JW- 
day,  Easier  Monday,  Ascension  da^,  and  Midsununer  day, 
and  days  appointed  for  public  Feasts,  Thanksgiving,  or 
Fasts,  excepted)  from  the  hour  of  eleven  in  the  morning, 
till  three  in  the  afternoon,  and  from  five  o'clock  in  the 
afternoon,  till  nine  o'clock  at  night,  during  term,  and  for 
sixteen  days  after  an  issuable  term,  and  for  ten  days 
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ailer  a  non-issuable  term,  and  at  other  times,  till  seven        1830. 
o'clock  in  the  evening.  ^^v-^' 

That  in  all  actions,  which  before  the  first  day  of  this  Appointment 

.of  attomies 
present  term  were  pending  in  this  Court,  the  parties  in  actions 

plaintiffs,  or  defendants,  shall  and  may  be  at  liberty  to  P®"^^°^^' 
apply  to  one  of  the  Barons  of  this  Court,  for  an  order  ap-  1830. 
pointing  any  person  who  shall  then  be  an  attorney  of 
this  court,  to  be  his  or  her  attorney  in  further  prosecu- 
ting or  defending  such  action,  upon  undertaking  to 
pay  the  sworn  or  side  clerk  previously  employed  by 
him  his  costs  incurred  in  such  action,  to  be  taxed,  if 
required,  by  the  master,  and  that  service  of  such  order 
on  the  opposite  party  or  parties,  or  his  or  her  attorney, 
shall  be  sufficient  notice  to  him  or  them  of  such  ap^ 
pointment 

No.  IL — It  is  ordered,   That  the  name  and  ad-  Ko.  IL— 
dress  of  the  attorney  issuing  any  writ  shall  be  indorsed  or  ^^^i^ed  " 
written  thereon,  and  also  that  the  day,  month,  and  year 
in  which  the  same  shall  be  issued,  shall  be  indorsed  or 
written  on  all  writs  hereafter  to  be  issued  in  the  office 
of  pleas  of  this  Court,  and  if  the  same  be  mesne  process 
other  than  a  writ  of  tubpoma  ad  respondendum^  a  precipe  Precipe- 
or  particular  of  such  writ,  containing  the  county  into 
which  the  same  shall  issue,  the  names  of  every  party 
plaintiff,  and  defendant  therein,  the  time  of  the  return 
thereof,  the  name  and  address  of  the  attorney  issuing 
the  same,  and  the  day  of  the  date  on  which  the  same 
shall  be  so  issued,  shall  be  delivered  to  the  clerk  or 
deputy  clerk  of  the  pleas,  on  his  being  .required  to  sign 
such  writ,  which  precipe  shall  be  duly  filed  on  files  to 
be  provided  by  the  said  clerk  of  the  pleas,  or  his  deputy, 
for  each  term  and  vacation,  according  to  the  county  into 
which  the  same  shall  be  issued,  and  if  such  process  be  Suhptena  ad 
subpema  ad  respondendum,   and   process    of  contempt  ^^^^*^ 
thereon,  and  writ  of  supersedeas  thereon,  a  precipe  shall  Preeipe, 
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1830. 


Copy  of  itti- 
p€Bna  to  be 
served  in- 
stead of  label, 


More  than 
four  defend- 
ants ia  one 
action. 


Recognisan- 
ces of  bail. 


in  like  manner  be  left  with  the  sworn  or  side  clerks^  or 
their  deputies,  in  the  office  of  pleas,  containing  the 
names  of  every  party  plaintiff^  and  defendant  therein, 
the  time  of  the  return  thereof,  the  name  and  address  of 
the  attorney  issuing  the  same,  and  the  day  of  the  date 
on  whtoh  the  same  shall  be  issued,  which  shall  be  kept 
on  a  similar  file  by  the  sworn  and  side  clerks,  to  which 
precipes  any  attorney  of  this  Court,  or  his  clerk,  shall 
have  access  on  payment  of  the  fee  payable  in  respect 
thereof. 

That  a  copy  of  all  process  of  subpatia  ad  respondendum 
hereafter  to  be  issued  out  of  this  Court,  and  of  any  in- 
dorsement thereon,  shall  be  served;  and  no  service  there- 
of shall  be  effected  as  heretofore,  by  service  of  any  label 
or  other  minute  thereof. 

That  where  there  are  more  than  four  defendants  in  a 
joint  action  to  be  commenced  in  this  Court,  residing  in 
the  same  county,  the  whole  number  of  «uch  defendants 
shall  be  named  in  one  writ,  and  if  the  whole  number  of 
defendants  shall  appear  by  the  same  attorney,  and  at 
the  same  time,  the  names  of  all  the  defendants  shall  be 
inserted  in  one  appearance. 

That  all  recognizances  of  bail  in  actions  in  the  said 
office  of  pleas,  when  taken  or  allowed  by  a  Baron,  shall 
be  left  by  the  attorney  for  the  defendant  or  defendants 
with  the  sworn  or  side  clerks,  or  their  deputy,  in  the 
office  of  pleas  until  duly  allowed,  who  shall  enter  the 
same  in  a  book  to  be  kept  by  them  for  that  purpose, 
having  an  alphabetical  index  of  reference,  which  book, 
shall  be  op«i  to  the  inspection  of  the  attorneys  so  ad- 
mitted as  aforesaid,  or  their  clerks,  and  notice  of  such 
baiUbeing  allowed  and  left  and  filed  in  the  said  office 
of  pleas,  with  the  names,  descriptions,  and  address  of  the 
bail  shall  be  given  by  the  attorney  for  the  defendant  or 
defendants  to  the  attorney  for  the  plaintiff  or  plaintiffs, 
within  the  times  prescribed  for  giving  notice  of  bail  by 
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the  fonner  rates  of  this  Court,  and  proceedings  may  be        1830. 
thereupon  had  for  excepting  to  and  perfecting  such  bail       ^*v-^^ 
within  the  times,  and  in  like  manner  as  is  and  are  pce- 
scribed  by  the  existing  rules  and  practice  of  this  court, 
except  so  iar  as  the  same  may  be  altered  by  the  present 
or  any  subsequent  rule  of  this  court 

That  on  every  appearance  to  be  entered  by  the  sworn  Appearances 
or  side  clerks,  as  officers  of  the  said  office  of  pleas,  they  ^^  books. 
shall  cause  to  be  put  the  name  and  address  of  the  at- 
torney at  whose  instance,  and  the  day  on  which  the 
same  shall  be  entered,  and  such  appearance  shall  be 
entered  by  the  defendant's  name  by  the  said  sworn 
clerks  in  proper  books,  having  an  alphabetical  index 
book  of  reference,  entered  by  the  plaintiff's  name,  to  be 
proyided  by  the  clerk  of  the  pleas  for  each  term,  which 
books  shall  be  open  to  the  inspection  of  the  said  attor- 
nies  admitted  as  aforesaid,  and  their  clerks  without  fee 
or  reward. 

That  all  declarations  de  bene  esse  shall  be  filed  with  Declarations 
the  sworn  and  side  clerks  or  their  deputy,  and  shall  be  gn^iin/«md 
entered  in  alphabetical  order,  in  proper  books  for  each  taking  out  of 
term,  to  be  kept  by  them  for  that  purpose,  which  books  /g^  p^  |^|  \ 
shall  at  all  times  within  office  hours  be  open  to  the  in- 
spection of  the  persons  admitted  to  practise  as  attomies 
of  this  court,  and  their  clerks,  without  fee  or  reward,  and 
the  declaration  so  filed  shall  and  may  be  taken  out  of 
the  office  by  the  defendant  or  his  attorney  upon  payment 
of  the  fees  payable  in  respect  thereof. 

That  service  of  all  pleadings,   summonses,  orders.  Service  of 
rules,  notices,  and  other  proceedings  heretofore  served  on  gummoSes 
the  sworn  or  side  clerks  at  their  seats  in  the  said  office  of  mles,  &c.  &c. 
pleas  shall  hereafter  be  served  upon  the  attorney  or 
attomies  of  the  adverse  party  or  parties,  by  delivering 
the  same  to  or  leaving  the  same  for  him  in  the  manner 
hereinafter  mentioned,  and  that  henceforth  no  entry  of 
any  notice  shall  be  required  to  be  made  in  any  book  to 
be  kept  in  the  said  office  of  pleas  as  heretofore. 
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Attomies' 
names  and 
abodes  to  be 
entered  in  a 
book. 


Service  of 
notices,  &c. 
on  attomies. 


Service  of 
notices,  &c. 
on  adverse 
attorney. 


That  the  clerk  of  the  pleas,  or  his  deputy,  shall 
forthwith  cause  to  be  prepared  a  proper  alphabetical 
book  for  the  purposes  aftermentioned,  and  that  the  same 
shall  be  publicly  kept  at  the  office  of  the  clerk  of  the 
pleas,  to  be  there  inspected  by  any  such  attorney  as 
aforesaid, or  his  clerk,  without  fee  or  reward;  and  that 
every  attorney  admitted  in  this  Court,  and  residing  in 
London,  or  within  ten  miles  of  the  same,  shall  forthwith 
enter  into  such  book,  in  alphabetical  order,  his  name 
and  place  of  abode,  or  some  other  proper  place  in  London, 
Westminster,  or  the  borough  of  Southtoark,  or  within 
one  mile  of  the  said  office,  where  he  may  be  served  with 
notices,  summonses,  orders,  and  rules,  in  causes  de- 
pending in  this  Court ;  and  every  attorney  hereafter  to 
be  admitted,  and  practising  and  residing  as  aforesaid^ 
shall  upon  his  admission,  make  the  like  entry ;  and  as 
often  as  any  Quch  attorney  shall  change  his  place  of 
abode,  or  the  place  where  he  may  be  served  with  no- 
tices, summonses,  orders,  and  rules,  he  shall  make  the 
like  entry  thereof  in  the  said  book*     And  that  all  no- 
tices, summonses,  orders,  and  rules,  which  do  not  re- 
quire personal  service,  shall    be    deemed   sufficiently 
served  on  such  attorney,  if  a  copy  thereof  be  left  at  the 
place  lastly  entered  in  such  book,  with  any  person  resi- 
dent at  or  belonging  to  such  place ;  and  if  any  such 
attorney  shall  neglect  to  make  such  entry,  then  the 
fixing  up  of  any  notice,  or  the  copy  of  any  summons, 
order,  or  rule,  for  such  attorney,  in  the  said  office  of 
pleas,  shall  be  deemed  as  e£Pectual  and  sufficient  as  if 
the  same  had  been  served  at  such  place  of  residence  as 
aforesaid. 

That  in  all  cases  where  a  defendant  shall  have  ap- 
peared in  any  action  in  the  said  office  of  pleas,  and  in 
cases  where  the  plaintiff  has  entered  appearance  there- 
in, according  to  the  statute,  and  the  defendant  shall,  by 
an  attorney  of  this  Court,  have  given  notice  in  writing. 
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to  the  attorney  tor  the  plaintiff,  or  his  agent,  of  his  1830. 
being  authorized  to  act  as  attorney  for  such  defendant,  "-^-^^' 
all  proceedings,  notices^  sammonses,  rules,  and  orders, 
which,  according  to  the  practice  of  this  court,  were  here- 
tofore delivered  by  the  sworn  or  side  clerk  of  the  other 
party,  plaintiff  or  defendant,  be  delivered  to  or  served 
upon  the  attorney  or  attorneys  of  the  other  party,  plain- 
tiff or  defendant,  and  that  all  notices,  8cc.  shall  be  so 
served  or  delivered  before  nine  o'clock  in  the  evening. 

That  one  day's  previous  notice  of  the  time  of  taxing  Notice  of 
costs  upon  rules,  orders,  town  posteas,  and  inquisitions,  ^J^**^°  ^^ 
and  a  copy  of  the  bill  of  costs,  and  affidavit  to  increase 
(if  any)  shall  be  given  and  delivered  by  the  attorney  or 
attomies  of  the  party  or  parties  whose  costs  are  to  be 
taxed,  to  the  attorney  of  the  other  party  or  parties  in  the 
same  action,  at  the  time  of  service  of  such  notice,  and 
that  in  the  cases  of  posteas  and  inquisitions  in  country 
causes,  the  notice  shall  be  given  two  days,  and  a  copy 
and  affidavit  delivered  two  days  before  such  taxation* 

That  upon  process  of  quo  minus  and  venire  facias  per-  Time  for  de- 
sonally  served  on  a  defendant,  and  upon  all  writs  of  tional^  on 
distringas  whereupon  notice  pursuant  to  the   statute  ^nia  of  quo 

*^  '^  \  mtfiti^,  ventre 

7  &  8  Geo.  4.  c.  71.  shall  be  given  returnable  on  any  or  diitringas. 
day  of  the  term,  the  plaintiff  shall  be  at  liberty  to. de- 
clare de  bene  esse  within  eight  days  after  the  return 
thereof,  or  on  appearance,  in  chief,  and  if  plaintiff  de- 
clare either  conditionally  or  in  chief,  in  London  or  Mid- 
dlesex, and  the  defendant  live  within  twenty  miles  of 
London,  the  defendant  shall  plead  within  four  days  Time  for 
after  such  declaration  shall  be  filed  or  delivered  with  f^^  ^g5j^. 
notice  to   plead  accordingly  without  any  imparlance, 
and  in  case  the  plaintiff  declare  m  any  other  county,  or  In  country 
the  defendant  live  above  twenty  miles  from  London,  the 
defendant  shall  plead  within  eight  days  after  such  de- 
claration shall  be  filed  or  delivered,  with  notice  to  plead 
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1830, 


Copy  of  svh- 
panaXo  be 
served  in- 
stead of  label. 


More  than 
four  defend- 
ants in  one 
action. 


Recognizan- 
ces of  bail. 


in  like  manner  be  left  with  the  sworn  or  side  clerks,  or 
their  deputies,  in  the  office  of  pleas,  containing  the 
names  of  every  party  plaintiff,  and  defendant  therein, 
the  time  of  the  return  thereof,  the  name  and  address  of 
the  attorney  issuing  the  same,  and  the  day  of  the  date 
on  which  the  same  shall  be  issaed,  which  shall  be  kept 
on  a  similar  file  by  the  sworn  and  side  clerks,  to  which 
precipes  any  attorney  of  this  Court,  or  his  clerk,  shall 
have  access  on  payment  of  the  fee  payable  in  respect 
thereof. 

That  a  copy  of  all  process  of  subpoata  ad  respondendum 
hereafter  to  be  issued  out  of  this  Court,  and  of  any  in- 
dorsement thereon,  shall  be  served;  and  no  service  there- 
of shall  be  effected  as  heretofore,  by  service  of  any  label 
or  other  minute  thereof. 

That  where  there  are  more  than  four  defendants  in  a 
joint  action  to  be  commenced  in  this  Court,  residing  in 
the  same  county,  the  whole  number  of  such  defendants 
shall  be  named  in  one  writ,  and  if  the  whole  number  of 
defendants  shall  appear  by  the  same  attorney,  and  at 
the  same  time,  the  names  of  all  the  defendants  shall  be 
inserted  in  one  appearance. 

That  all  recognizances  of  bail  in  actions  in  the  said 
office  of  pleas,  when  taken  or  allowed  by  a  Baron,  shall 
be  left  by  the  attorney  for  the  defendant  or  defendants 
with  the  sworn  or  side  clerks,  or  their  deputy,  in  the 
office  of  pleas  imtil  duly  allowed,  who  shall  enter  the 
same  in  a  book  to  be  kept  by  them  for  that  purpose, 
having  an  alphabetical  index  of  reference,  which  book, 
shall  be  open  to  the  inspection  of  the  attorneys  so  ad- 
mitted as  aforesaid,  or  their  clerks,  and  notice  of  such 
baiUbeing  allowed  and  left  and  filed  in  the  said  office 
of  pleas,  with  the  names,  descriptions,  and  address  of  the 
bail  shall  be  given  by  the  attorney  for  the  defendant  or 
defendants  to  the  attorney  for  the  plaintiff  or  plaintiffs, 
within  the  times  prescribed  for  giving  notice  of  bail  by 
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the  former  ruteg  of  this  Court,  and  proceedings  may  be        1830. 
thereapon  had  for  excepting  to  and  perfecting  such  bail       ^-^v*^ 
within  the  times,  and  in  like  manner  as  is  and  are  pte- 
scribed  by  the  existing  rules  and  practice  of  this  court, 
except  so  far  as  the  same  may  be  altered  by  the  present 
or  any  subsequent  rule  of  this  court 

That  on  every  appearance  to  be  entered  by  the  sworn  Appearances 
or  side  clerks,  as  officers  of  the  said  office  of  pleas,  they  ^^  books. 
shall  cause  to  be  put  the  name  and  address  of  the  at- 
torney at  whose  instance,  and  the  day  on  which  the 
same  shall  be  entered,  and  such  appearance  shall  be 
entered  by  the  defendant's  name  by  the  said  sworn 
clerks  in  proper  books,  having  an  alphabetical  index 
book  of  reference,  entered  by  the  plaintiff's  name,  to  be 
proyided  by  the  clerk  of  the  pleas  for  each  term,  which 
books  shall  be  open  to  the  inspection  of  the  said  attor- 
nies  admitted  as  aforesaid,  and  their  clerks  without  fee 
or  reward. 

That  all  declarations  de  bene  esse  shall  be  filed  with  Declarations 
the  sworn  and  side  clerks  or  their  deputy,  and  shall  be  e„tering*and 
entered  in  alphabetical  order,  in  proper  books  for  each  ^^^^ng  o^^  ^^ 
term,  to  be  kept  by  them  for  that  purpose,  which  books  ^g^  p^  i^|^^ 
shall  at  all  times  within  office  hours  be  open  to  the  in- 
spection of  the  persons  admitted  to  practise  as  attomies 
of  this  court,  and  their  clerks,  without  fee  or  reward ,  and 
the  declaration  so  filed  shall  and  may  be  taken  out  of 
the  office  by  the  defendant  or  his  attorney  upon  payment 
of  the  fees  payable  in  respect  thereof. 

That  service  of  all  pleadings,    summonses,  orders.  Service  of 
rules,  notices,  and  other  proceedings  heretofore  served  on  guTOmoSes 
the  sworn  or  side  clerks  at  their  seats  in  the  said  office  of  rules,  &c.  &c. 
pleas  shall  hereafter  be  served  upon  the  attorney  or 
attomies  of  the  adverse  party  or  parties,  by  delivering 
the  same  to  or  leaving  the  same  for  him  in  the  manner 
hereinafter  mentioned,  and  that  henceforth  no  entry  of 
any  notice  shall  be  required  to  be  made  in  any  book  to 
be  kept  in  the  said  office  of  pleas  as  heretofore. 
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That  the  clerk  of  the  pleas,  or  his  deputy,  shall 
forthwith  cause  to  be  prepared  a  proper  alphabetical 
book  for  the  purposes  aftermentioned,  and  that  the  same 
shall  be  publicly  kept  at  the  office  of  the  clerk  of  the 
pleas,  to  be  there  inspected  by  any  such  attorney  as 
aforesaid,  or  his  clerk,  without  fee  or  reward ;  and  that 
every  attorney  admitted  in  this  Court,  and  residing  in 
London,  or  within  ten  miles  of  the  same,  shall  forthwith 
enter  into  such  book,  in  alphabetical  order,  his  name 
and  place  of  abode,  or  some  other  proper  place  in  London, 
Westminster,  or  the  borough  of  Southwark,  or  within 
one  mile  of  the  said  office,  where  he  may  be  served  with 
notices,  summonses,  orders,  and  rules,  in  causes  de- 
pending in  this  Court ;  and  every  attorney  hereafter  to 
be  admitted,  and  practising  and  residing  as  aforesaid^ 
shall  upon  his  admission,  make  the  like  entry ;  and  as 
often  as  any  Quch  attorney  shall  change  his  place  of 
abode,  or  the  place  where  he  may  be  served  with  no- 
tices, summonses,  orders,  and  rules,  he  shall  make  the 
like  entry  thereof  in  the  said  book.  And  that  all  no- 
tices, summonses,  orders,  and  rules,  which  do  not  re- 
quire personal  service,  shall  be  deemed  sufficiently 
served  on  such  attorney,  if  a  copy  thereof  be  left  at  the 
place  lastly  entered  in  such  book,  with  any  person  resi- 
dent at  or  belonging  to  such  place ;  and  if  any  such 
attorney  shall  neglect  to  make  such  entry,  then  the 
fixing  up  of  any  notice,  or  the  copy  of  any  summons, 
order,  or  rule,  for  such  attorney,  in  the  said  office  of 
pleas,  shall  be  deemed  as  e£Pectual  and  sufficient  as  if 
the  same  had  been  served  at  such  place  of  residence  as 
aforesaid. 

That  in  all  cases  where  a  defendant  shall  have  ap- 
peared in  any  action  in  the  said  office  of  pleas,  and  in 
cases  where  the  plaintiff  has  entered  appearance  there- 
in, according  to  the  statute,  and  the  defendant  shall,  by 
an  attorney  of  this  Court,  have  given  notice  in  writing. 
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to  the  attorney  (of  the  plaintiff,  or  his  agent,  of  his  1830. 
being  authorized  to  act  as  attorney  for  such  defendant,  "^^^^' 
all  proceedings,  notices,  summonses,  rules,  and  orders, 
which,  according  to  the  practice  of  this  court,  were  here- 
tofore deliyered  by  the  sworn  or  side  clerk  of  the  other 
party,  plaintiff  or  defendant,  be  delivered  to  or  served 
upon  the  attorney  or  attorneys  of  the  other  party,  plain- 
tiff or  defendant,  and  that  all  notices,  8cc.  shall  be  so 
served  or  delivered  before  nine  o'clock  in  the  evening. 

That  one  day's  previous  notice  of  the  time  of  taxing  Notice  of 
costs  upon  rules,  orders,  town  posteas,  and  inquisitions,  ^fg^^"  ^ 
and  a  copy  of  the  bill  of  costs,  and  affidavit  to  increase 
(if  any)  shall  be  given  and  delivered  by  the  attorney  or 
attomies  of  the  party  or  parties  whose  costs  are  to  be 
taxed,  to  the  attorney  of  the  other  party  or  parties  in  the 
same  action,  at  the  time  of  service  of  such  notice,  and 
that  in  the  cases  of  posteas  and  inquisitions  in  country 
causes,  the  notice  shall  be  given  two  days,  and  a  copy 
and  affidavit  delivered  two  days  before  such  taxation. 

That  updn  process  o(quo  mimu  and  vemre  fadas  per-  '^^^  for  de- 
sonally  served  on  a  defendant,  and  upon  all  writs  of  tiona%  on 
dtstrinfras  whereupon  notice  pursuant  to  the   statute  "^^  of  quo 

°  '^  -  \  mtfiti^,  ventre 

7  fc  8  Geo.  4.  c.  71.  shall  be  given  returnable  on  any  or  distringas. 
day  of  the  term,  the  plaintiff  shall  be  at  liberty  to.de- 
clare  de  bene  esse  within  eight  days  after  the  return 
thereof,  or  on  appearance,  in  chief,  and  if  plaintiff  de- 
clare either  conditionally  or  in  chief,  in  London  or  Mid- 
dlesex,  and  the  defendant  live  within  twenty  miles  of 
London,  the  defendant  shall  plead  within  four  days  Time  for 
after  such  declaration  shall  be  filed  or  delivered  with  {|^^^  canaes. 
notice  to   plead  accordingly  without  any  imparlance, 
and  in  case  the  plaintiff  declare  m  any  other  county,  or  In  country 
the  defendant  live  above  twenty  miles  from  London,  the 
defendant  shall  plead  within  eight  days  after  such  de- 
claration shall  be  filed  or  delivered,  with  notice  to  plead 

M 
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accordingly,  withoat  any  imparlance,  provided  such 
declaration  be  filed  or  delivered  on  or  before  the  last 
day  of  the  term  in  which  such  process  shall  be  return- 
able, and  rule  to  plead.be  duly  entered. 

That  on  application  by  a  defendant  or  his  bail  or  either 
of  them,  for  an  order  of  one  of  the  Barons  of  this 
Court  to  render  a  defendant  to  a  county  gaol,  it  shall  be 
specified  on  whose  behalf  such  application  shall  be 
made ;  the  state  of  the  proceedings  in  the  caufie ;  for 
what  amount  the  defendant  was  held  to  bail,  and  by  the 
sheriff  of  whatcounty  he  vras  arrested;  which  fttcts  shall 
be  stated  in  the  order,  and  that  on  such  order  being 
lodged  with  the  gaoler  of  the  county  gaol  in  which  such 
defendant  was  so  arrested,  the  defendant  may  be  lenr 
dered  to  his  custody  in  discharge  of  the  bail,  and  that 
on  such  lodgment  and  render,  a  notice  thereof,  and  of 
the  defendant's  being  actually  in  custody  thereon,  in 
writing,  signed  by  the  defendant  or  his  bail  or  either 
of  them,  or  the  attorney  or  agent  of  any  or  either  of 
them,  shall  be  deUvered  to  the  plaintiff's  attorney  or 
agent,  and  diereupdn  the  bail  for  the  said  defendant 
shall  be  wholly  exonerated  without  entering  any  eximer- 
aiur. 

And  that  if  a  defendant  shall  be  in  custody  of  the 
gaoler  of  the  county  gad  of  any  county  in  Engfaml  or 
Waki,  by  virtue  of  any  process  issued  out  of  any  of 
his  Majesty's  superior  courts  (rf*  record,  he  may  be 
rendered  in  discharge  of  his  bail  in  any  action  depend- 
ing in  this  Court,  in  like  manner  as  is  hereinbefore  pro- 
vided for  a  render  in  discharge  of  bail,  and  thereupon 
the  bail  shall  be  wholly  exonerated  from  liability  as  such 
bail. 

That  hereafter  there  shall  be  two  days  appointed  for 
the  trials  of  causes  at  nisi  prim  in  term  in  Londom,  and 
the  like  in  Middlesex,  to  be  named  by  the  Lord  Chief 
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Baron  of  this  Court,  previous  to  the  commencement  of       1830. 
each  term,  and  that  on  such  nomination  the  said  Lord       '^-'^' 
Chief  Baron  shall  also  appoint  the  hour  at  which  the 
Court  will  sit  on  each  of  those  days. 

That  whenever  a  plaintiff  shall  rule  the  sheriff  on  a  Perfecting 
retam  of  cepi  corpus  to  bring  in  the  body,  the  defendant  ^^^^^  ^ 
shall  be  at  liberty  to  put  in  and  perfect  bail  at  any  time 
before  the  expiration  of  such  rule,  and  that  the  plaintiff 
having  so  ruled,  the  sheriff  shall  not  proceed  on  any  as- 
signment of  the  bail-bond,  until  the  time  has  expired  to 
bring  in  the  body  as  aforesaid.(a) 

That  hereafter  all  special  bail  shall  be  justified  within  Time  for  jus- 
fimr  days  after  exception,  before  a  Baron  at  chambers,      ^^^ 
as  well  in  term  as  in  vacation. 

No.  III. — Whereas,  by  an  act  made  and  passed  in  the  No.  III.  — 
first  year  of  the  reign  of  his  present  majesty,  intituled  ^^^f  i^ 
'*  An  Act  for  the  more  effectual  Administration  of  Jus-  4.  c.  70.  s.  14. 
tice  in  England  and  Wales ;"  it  is  amongst  other  things 
enacted.  That  all  the  power,  authority  and  jurisdiction 
of  his  Majesty's  court  of  session  of  the  said  county  pa- 
latine of  Chester  and  of  the  Judges  thereof,  and  of  his 
Court  of  Exchequer  of  the  said  county  palatine,  and  of 
the  chamberlain  and  yice-chamberlain  thereof,  and  also 
of  his  judges  and  courts  of  great  session  in  the  princi- 
pality of  Waks,  shall  cease  and  determine  at  the  com- 
laencement  of  the  said  act,  and  that  all  suits  at  law  then 
depending  in  any  of  the  said  courts,  shall  be  transferred 
to  the  Court  of  Exchequer,  there  to  be  dealt  with  and 
decided  according  to  the  practice  of  the  said  Court  of 
Exchequer,  or  of  the  court  from  whence  the  same  shall 
be  transferred  according  to  the  discretion  of  the  court  to 
which  the  same  shall  be  transferred,  which  court  shall, 
for  the  purpose  of  such  suits  only,  be  deemed  and  taken 


mf 


(a)  See  Ladd  t.  WUton,  sopra/pa.  21. 
M   2 
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to  have  all  the  power  and  jurisdiction  to  all  intents  and 
purposes  possessed  before  the  passing  of  this  act,  by  the 
court  from  whence  such  suit  shall  be  removed. 

This  Court  doth  therefore  order,  that  as  to  all  suits  at 
law  depending  in  any  of  the  said  courts  on  the  twelfth 
day  of  October  last  past,  the  same  shall  be  dealt  with 
and  decided  according  to  the  practice  of  this  Court,  un- 
less this  Court  or  a  Baron  thereof  at  chambers  shall, 
upon  special  application  upon  notice  to  an  adverse  party, 
otherwise  direct 

And  it  is  further  ordered,  that  where  |>foceB8  shall 
have  been  served,  and  the  plaintiff  shall  not  have  de- 
clared, that  the  plaintiff  shall  be  at  liberty  to  dedsire  on 
all  process  returnable  before  or  in  the  present  term,  or 
before  or  in  next  Hilary  term,  or  the  vacation  following 
the  same,  as  if  the  same  as  to  all  process  returnable  be- 
fore the  end  of  this  present  term,  had  been  made  return- 
able in  the  present  term ;  and  as  to  all  process  returnable 
between  the  end  of  the  present  term  and  the  vacation 
next  following  next  Hilary  term,  as  if  the  same  had  been 
returnable  of  next  Hilary  term ;  and  the  defendant  shall 
appear  to  such  process,  or  put  in  bail  thereto  within 
eight  days  after  notice  of  this  rule  as  to  writs,  the  return 
days  whereof  shall  then  be  past ;  and  as  to  writs  return- 
able after  the  end  of  the  present  term,  within  six  days 
after  the  same  shall  be  returnable,  and  the  defendant 
shall  be  at  liberty  to  give  a  rule  to  declare,  and  in  default 
of  declaration  to  sign  non  pros  accordingly. 

And  it  is  further  ordered,  that  in  all  cases  in  which  a 
declaration  hath  been  delivered  or  filed  in  the  Court  of 
Sessions,  a  certificate  thereof  shall  be  obtained  under 
the  hand  of  the  late  Prothonotary,  or  late  deputy  Pro- 
thonotary  of  the  court  in  which  the  same  shall  be  filed, 
and  be  verified  by  affidavit  to  be  entitled  in  this  Court, 
and  such  certificate  and  affidavit  shall  be  filed  with  the 
deputy  clerk  of  the  pleas  without  fee  or  reward,  and  the 
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plaintiflP  shall  thereupon  be  at  liberty  to  give  a  rule  to  1830. 
plead,  and  in  default  of  jAea,  to  sign  judgment  in  like  '^-'^' 
manner  as  if  the  declaration  had  been  filed  in  this  Court, 
an  appearance  having  been  first  duly  entered  in  this 
Court,  if  the  same  shall  not  have  been  entered  in  the 
said  court  in  which  such  suit  was  commenced,  and  each 
party  shall  be  at  liberty  to  plead,  reply,  or  take  any  sub- 
sequent proceeding,  and  to  rule  an  adverse  party  to 
proceed  in  such  action,  as  if  the  same  action  had  been 
originally  commenced  in  this  Court,  but  that  no  judg- 
ment shall  be  signed  for  want  of  declaration,  plea,  repli- 
cation or  other  proceeding,  until  a  rule  to  declare,  plead, 
^P^Jf  rejoin,  8cc.  shall  have  been  first  given  in  the  office 
of  pleas  of  this  Court,  and  demand  of  declaration,  plea, 
replication  or  other  pibceeding  in  writing,  served  on  the 
adverse  party  or  his  attorney  according  to  the  practice 
of  this  Court,  so  many  days  before  such  judgment  shall 
be  signed,  as  the  practice  of  this  Court  requires  upon 
rules  to  declare,  plead,  reply,  rejoin,  &c. 

And  it  is  further  ordered,  that  in  case  any  interlocutory  interlocatory 
or  final  judgment  shall  have  been  signed  in  any  of  the  ^ento^simed 
said  courts  abolished  by  the  said  act,  the  plainti£P,  on  in  any  coart, 
filing  a  certificate  thereof  as  aforesaid,  shall  be  at  liberty  i^\  e.va 
to  proceed  thereon  in  like  manner  as  if  such  judgment 
had  been  signed  in  this  Court,  but  that  in  case  process 
of  execution  shall  issue  on  any  final  judgment  signed  in 
any  court  abolished  by  the  said  act,  it  shall  be  stated  in 
such  process  in  what  court  final  judgment  was  so  signed 
as  aforesaid. 

And  it  is  further  ordered,  that  any  proceeding  taken  Continning 
in  any  court  abolished  by  the  said  act,  may  be  continued  JJJch^^wirti" 
by  way  of  su^estion  in  this  Court,  such  suggestion  by  sngges- 
being  subject  to  correction  upon  a  sununons  for  the  pur- 
pose by  any  of  the  Barons  of  this  Court. 

That  in  case  any  process  shall  have  issued  out  of  any  Sheriffs  may 
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of  tlie  oourts  abolished  by  the  said  act,  the  shttiff  to 
whbm  the  aame  may  have  been  isaoed,  may  bo  ruled  to 
return  such  pn>cess.  into  this  Court  in  like  mann^  as  if 
th^  said  process  had  beeu  returnable  in  this  Courts  and 
if  such  sheriff  shall  hare  made  a  return  to  the  said  coort 
so  abolished  as  aforesaid^  or  shall  make  a  return  to  this 
eourt  Qieq>i  carpuSf  he  may  be  ruled  in  like  manner  to 
bring  in  the  body,  and  process  so  issued  as  lai^  aforesaid 
may  be  returned  to  this  Court  by  the  sheriffs  of  the 
county  of  Chetter,  county  of  the  city  of  CheUer  and 
principality  of  Wakst  in  like  manner  as  if  the  same  had 
been  retumable  in  this  Court 


MEMORANDUM. 

In  the  Court  of  Exchequer. 

On  the  11th  November  1830,  Mr.  Justice  Baylby 
resigned  his  office  of  one  of  the  Justices  of  the  Court 
of  King's  Bench^  which  he  had  filled  since  the  9th 
Jtfoy,  1808.  The  learned  Judge,  on  this  occasion,  re- 
ceived the  testimony  of  the  respect  and  regard  of  the 
Bar,  conveyed  to  him  in  a  forcible  address  by  Mr. 
Brougham.  On  the  12th  November  he  was  appointed 
a  Baron  of  the  Court  of  Exchequer,  and  took  his  seat 
accordingly. 


REPORTS  OF  CASES, 

AR6UBD  AND  DETERMINED  IN 

* 

THE  COURT  OF 

EXCHEQUER  OF   PLEAS, 


AND 


IN  ERROR 

FROM    THAT    COURT, 


IM 


In  the  first  Year  of  the  Reign  of  William  IV. 


Tratman  agaimt  Carrington,  Clerk. 

/^ASE  against  the  vicar  of  Berkeley  for  not  taking  away  Where  the 

the  tithe  of  calves  duly  set  out   The  first  count  al-  ofSv/s'is^^ 
leged  that  the  vicar  was  entitled  to  have  tithes  of  calves  ascertained, 
dropped  and  produced  upon  a  certain  farm  and  lands  in  ^  \i^^  ^^ly 
the  parish,  by  the  cows  of  the  tenants  and  occupiers  of  <>"®  ^  which 
the  said  farm  and  lands  for  the  time  being,  by  them  kept  owner  is  at 

and  depastured  thereon—  *'  that  is  to  say,  one  calf  ^""?®5»  '*^ 
.        ^  111  entitled ;  no- 

where the  number  of  calves  so  dropped  and  produced  ticeofthe 

shall  amount  to  seven  and  not  exceed  ten  calves,  and  ^^^^  ^11^? 

'  given  mm : 

where  the 

order  of  birth  is  not  ascertained,  he  is  to  hare  one  of  average  quality. 

A  parochial  cnstom  of  tithing,  by  which  the  tithe  owner  had  one  calf  out  of 

ten  or  seven,  each  calf  to  be  kept  by  the  occupier  five  weeks  if  fallen  before 

3rd  May ;  if  after,  to  be  kept  one  month ;  is  good. 

N 
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1831.  80  progressively  one  calf  in  like  manner  in  every  sub- 

^'*^'*'^  sequent  number  of  calves  amounting  to  seven »  and  not 

V.  exceeding  ten  calves,  as  the  case  may  be,  which  may  be 

Carrinoton.  jj.Qppgj  j^u^j  produced  as  aforesaid,  over  and  above  the 

first  number  of  ten  calves,  which  may  be  so  dropped 
and  produced  in  and  upon  the  said  farm  and  lands,  by 
the  cows  of  the  tenants  and  occupiers  for  the  time 
being  of  the  said  farm  and  lands,  and  so  by  them  kept  and 
depastured  in  and  upon  the  same,  in  each  respective 
year,  each  and  every  such  tithe  calf,  as  the  case  may  be, 
to  be  kept  by  the  said  tenants  and  occupiers  of  the  said 
farm  and  lands,  five  weeks,  if  fallen  before  the  third 
day  May  in  each  and  every  respective  year;  and  if 
fallen  after  the  third  day  of  May  in  each  and  every 
such  year,  to  be  kept  but  one  month;  to  wit,"  &c.  It 
then  averred  the  tenants  duty  to  set  apart  and  keep 
tithe  calves  accordingly,  and  the  vicar's  duty  to  take 
them  away  at  the  end  of  the  above  respective  periods ; 
and  that  plaintiff*  in  1829  had  thirty  calves  dropt  on 
the  farm.  It  then  proceeded  to  allege  the  dates  of  birth 
of  the  tenth,  twentieth,  and  thirtieth  calves,  and  the 
respective  notices  of  each  birth,  to  the  defendant — that 
each  was  kept  five  weeks  (being  dropt  before  the  third 
of  May)y  and  that  the  vicar  had  notice  to  take  away 
the  calf  at  the  end  of  five  weeks  from  the  birth  of  each. 
— Breach,  that  defendant  did  not  take  the  calves  away, 
but  suffered  them  to  remain  on  the  plaintiff''s  farm ;  by 
means  whereof  they  encumbered  plaintifi^s  land,  mixed 
with  his  other  cattle,  fed  on  his  grass,  and  put  him  to 
expence  in  the  feeding,  care,  and  attendance  on  them. 
There  were  five  other  counts. —  Plea  general  issue. 

At  the  trial  before  AUan  Park  J.  at  the  Glaucestenhire 
summer  assizes  in  1830,  the  plaintiffs  produced  from 
the  bishop's  registry  a  terrier  dated  in  1800,  signed  by 
Earl  Berkeley  as  patron,  the  defendant  as  vicar,  and  a 
considerable  number  of  occupiers  of  land  in  the  parish. 
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By  its  title  it  appeared  to  be  a  terrier  of  all  the  tithes        1831. 

imctently  accustomed  to  be  taken  by,  and  paid  to,  the     j^J^^^ 

▼icar  of  Berkeley ^  *^  as  appeared  to  us  (the  parties  signing)  «• 

by  an  ancient  temer  thereof,  beanng  date  9th  May^ 

1683,  mono  produced  to  ti«,  and  which  said  terrier  im- 

poseth,  that  is  to  say,  inter  aUa^  For  every  milch  cow 

1^.;  one  calf  out  of  ten  or  leven,  each  calf  to  be  kept  five 

weeh  if  fallen  before  the  third  day  of  May,  if  fallen  after 

the  third  day  of  May,  to  be  kept  but  one  month ;  for  odd 

calves,  either  under  or  above  a  tithe,  for  every  one  that 

is  weaned  one  halfpenny,  and  for  everyone  of  such 

sold,  one  penny  out  of  every  shilling,  for  which  each  calf 

is  sold  is  due  to  the  vicar." 

It  was  proved  that  the  terrier  of  1682  had  been 
searched  for  in  numerous  places  of  probable  deposit 
without  sneoesa.  'Evidence  of  reputation  was  also 
given  to  support  the  mode  of  tithing  calves  laid  in  the 
declaration.  In  1829  the  plaintiff  had  thirty<-six  calves 
dropt  firom  cows  feeding  on  land  in  his  occupation,  in 
the  parish  of  Berkeley.  The  tenth,  twentieth,  and 
thirtieth  were  respectively  dropped  in  March:  each  was 
then  set  apart  and  ran  with  its  mother  five  weeks.  Im- 
mediate notice  of  the  birth  was,  in  each  instance,  given 
to  the  defendant;  and  after  it  had  been  kept  five  weeks, 
he  received  notice,  that  the  calf  had  been  set  out,  and 
to  take  it  away.  The  defendant  not  having  complied 
with  either  notice,  the  three  tithe-calves  were  kept  in 
the  house  for  the  next  fortnight  on  hay,  grass  and  water, 
and  were  afterwards  turned  out  with  the  defendant's  other 
cattle.  The  other  calves  were  sold  before  five  weeks 
old,  having  been  fed,  during  that  time,  apart  from  the 
dams,  on  skimmed  milk,  hay  and  water,  except  during 
the  first  three  or  four  days.  It  was  proved,  that  the 
practice  of  calves  running  with  their  dams,  was  not  only 
injurious  to  the  farmer  in  the  loss  of  milk  which  would 
otherwise  be  brought  to  the  pail,  but  in  its  gradual 

N  2 
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1831.  diminution  during  the  period  of  the  calf's  suction,  from 
Tratnmi  ^^  being  not  wholly  drawn  off  as  at  the  regular  times 
of  milking.  The  expence  of  keep  and  attendance  on 
the  three  tithe-calves,  from  the  time  each  attained  the 
age  of  five  weeks,  was  proved  to  be  3s.  a  week  each. 
It  also  appeared,  that  in  that  part  of  the  country, 
calves  dropped  at  the  above  periods  might  be  very  well 
weaned  from  the  cow  at  five  weeks  old,  and  that  the 
three  calves  in  question  were  fine  healthy  animals. 

At  the  trial  it  was  contended  for  the  defendant,  that  the 
proper  time  for  ascertaining  the  tithe  animal  was  not  at 
the  time  of  birth  of  the  seventh^  tenth,  8cc.,  but  at  the 
time  when  the  whole  ten  being  weaned  >  or  ready  to  be 
weaned,  and  to  live  without  the  dams,  the  tithe-calf  was 
by  law  to  be  set  out.  Welch  v.  Uppill.  (a)  No  question 
of  the  immemoriality  of  the  practice  of  tithing  in  the 
parish  considered  qud  custom  arose  on  the  pleadings ;  (A) 
and  the  learned  Judge  left  it  to  the  jury  to  say  whether 
it  was  a  reasonable  practice,  (c)  Verdict  for  plaintiff, 
damages  17L  for  the  expences  of  keep,  &c. 

Curwood  in  last  Michaelmas  Term  obtained  a  rule  to 
enter  a  nonsuit. 

Ludlow,  Seijt.  shewed  cause  in  that  term. — First,  The 
particular  numiaer  of  setting  out  the  tithe  of  calves  in  this 
parish  is  good,  and  the  difference  between  it  and  the  com- 
mon law  mode  is  in  favour  of  the  vicar,  who  is  entitled  to 
the  last  calf  exceeding  the  sixth,  where  there  are  only 
seven,  eight,  or  nine  in  all.  Where  there  are  ten,  the 
tenth  is  the  first  tithe  payable.  Where  there  are  seven- 
teen, eighteen,  or  nineteen  calves,  the  tenth  and  seven- 
teenth are  the  tithe-calves.     Where  twenty,  the  tenth 

(if)  1  Br.  &  B.  84. 

(Jb)  S««  Knigkt  w,  HaUey,  in  error,  2  B.  &  P.  188^  9. 

(r)  Sec  Bedford  ▼.  Samb^tt^pw  Eyrt,  C.  B.  OwilU  10M. 
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and  twentieth ;  and  on  the  same  principle  in  larger  183L 
numbers.  In  Lee  v.  Cdlim,  (a)  a  modus  in  lieu  of  tithe  tratmam 
in  kind  of  calves^  to  pay  one  calf  out  of  seven,  and  a 
halfpenny  for  each  calf  if  fewer  than  seven,  was  held 
good.  In  Comyns's  Digest,  tit.  Dismes,  (H.  6.)  a  pro- 
vincial canon,  A.  D.  1305,  is  set  forth,  prescribing  a 
nearly  similar  mode  of  tithing  in  cases  where  the  number 
of  lambs  is  under  ten ;  and  Afionymous,  Cro.  Car.  403., 
is  there  cited  as  an  authority,  that  the  manner  of  pay- 
ment by  common  law  is  generally  conformable  to  the 
canon. 

The    time  at  which  the  tithe-owner's  right  to  the 
tithe  of  animals  accrues,  is  as  soon  as  they  are  dropped. 
The  time  of  setting  out  and  taking  away  such  tithe 
is  not  till  it  is  fit  to  live  by  natural  means  without 
the  dam.  (b)    For  the  tithe-owner's  inchoate  right  to 
the  particular  animal  is  accompanied  by  a  right  to  its 
nutrition  till  that  period,  as  appears  by  the  Canon  in- 
certi   temporis,  cited   in  ComyrC%    Digest,  tit.    Dismes, 
(H.  6.),  *^agni,  vituli,  puUi,  equini  et  alii  fcUus  decimates 
decimentur  habitatione  ad  loca  ubi  nutriuntur  et  mun- 
tur"     When  the   tithe  animal   can  live  without  the 
dam,   the  tithe-owner's  right  is  complete,    and    after 
notice  he  must  take  it  away.    Taking  the   rule  of 
common  law  to  follow  that   of   the   canon,  the  oc- 
cupier must  set  out  an  average  animal,  (c)     In  Welch 
V.  Uppill  (c)  the  question  was,  whether  a  lamb  yeaned 
before  25th   March   was    included    in   a   composition 
ending  that  day,  and  the  Court  held  it  was ;  for  the 
rector's  right  accrued  on  its    being    yeaned,   though 

(a)  1  Roll.  Ab.  648. 

{h)  See  the  jadgment  of  Jticftardsoii,  J.  io  Welch  t.  UfpiU,  8  Br.  &  B. 
91 ,  92.  and  oases  oolleoted  in  3  Baro*s  Boo.  L.  498, 499.  aofw,  8th  Ed.  Gibs. 
Cod.  678. 

(c)  RebaflTos,  Qoicst.  6. 20.,  cited,  1  Eagle  on  Tithes,  370  n. 

(rf)  1  Br.&B.84. 
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1831.       ^^  could  not  be  aet  out  tiU  able  to  lire  without  the 
v^v'^^^      dam.  (a) 

TEATMAN  Q^  ^^  pointof  view,  atat  2  &  3  Ed.  6.  c.  13.  a.  2.  enacte 
CAEMII0TOII.  ^^^  j^  gjjjji  |jg  lawful  for  tithe  owners  to  view  and  see  their 
(pnedial)  tithes  to  be  justly  and  truly  set  forth  and  se- 
vered from  the  nine  parts ;  but  though  WiUon  v.  Bithop 
of  CarUik  (6),  and  Christian  v.  Wren  (c)  seem  to  es- 
tablish the  tithe  owners*  common  law  right  to  the  "  view 
and  touch"  of  the  nine  parts  not  set  out  of  wool,  which 
is  not  strictly  a  prssdial,  but  only  a  mixed  tithe,  those 
decisions  do  not  apply  to  cases  of  the  young  of  ani- 
mals, where  the  individual  thing  to  be  set  out  is  desig- 
nated in  its  substantive  int^rity,  to  be  the  seventh,  tenth, 
&c.  According  to  Sir  Thomas  PUtmer's  dictum  in  Bear- 
block  V.  Tykr  (d),  tithe  of  calves  is  a  mixed  tithe,  not 
prsedial  arising  from  the  land,  but  from  animals  fed  on 
the  land.  That  learned  judge  proceeds  to  say,  that  as 
to  the  young  of  animals,  the  tithe  owner  is  entitled  to 
the  tenth  part  of  the  thing  itself,  for  it  is  of  importance 
to  remember  that  the  law  does  not  recognize  tithe  in 
money,  and  it  is  only  from  necessity  that  money  is  had 
recourse  to,  when  the  number  is  under  ten.  If  the  above 
and  the  rest  of  his  holding  as  reported  be  law,  it  would 
follow  that,  instead  of  the  whole  of  every  tenth  calf,  the 
tithe  owner  would  be  entitled  to  the  undivided  tenth  of 
every  calf^  and  a  farmer  having  thirty  calves  dropped 
at  different  periods  of  the  year,  could  not  sell  any  till 
all  thirty  were  in  a  state  in  which  the  youngest  was  fit 
to  be  weaned.  The  same  hardship  would  arise  from  the 
right  here  contended  for  by  the  vicar  to  view  all  the 
calves  together,  however  different  in  age,  in  order  to 
the  setting  out  the  tithe  calves.  Nor  could  the  farmer 
safely  resort  to  the  artificial  mode  of  nourishment  by 

(a)  SmnbU,  on  the  lame  food  as  the  dam.    See  the  oaics  collected  bj 
Sir  Thot.  Pfmner,  in  Bearhhck  v.  T^Ur,  1  Jacob's  R.  567. 

(b)  Hobart,  107.  T.  13  Jac.  (c)  Booburj,  301. 
{d)  1  Jac.  506. 
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skimmed  milk,  which  affords  him  the  profit  of  his  dairy,        1831. 

bot  must  suffer  all  his  calves  to  run  at  large  with  their      tratman 

dams  till  the  youngest  is  five  weeks  old.    The  right  to 

a  view  or  comparison  of  the  tenth  with  the  other  nine 

parts  does  not  always  belong  to  the  tithe  owner,  even 

m  the  case  of  inanimate  tithe.    Thus  the  tithe  of  milk 

is  to  be  paid,  not  by  the  tenth  part  of  every  meal,  but 

by  the  tenth  morning's  and  the  tenth  evening's  meals 

of  milk  entire,  (a) 

Ctirwood,  in  support  of  the  rule. — No  case  decides 
that  the  tenth  bom  calf  is  ascertained  to  be  the  tithe 
animal  at  the  time  of  its  birth,  or  that  the  right  to  a 
specific  animal  arises  before  the  time  for  setting  out, 
viz.  when  weaned  or  severable  from  the  dams.  The 
tithe  owner  is  tenant  in  common  with  the  occupier  of 
an  undivided  moiety  of  each  animal  till  the  last  men- 
tioned period.  The  general  principle  of  tithing  mere 
praedial  tithe — viz.  that  the  tithe  owner  is  entitled  to  an 
opportunity  of  separating  the  part  set  out  from  the  other 
nine  parts,  and  comparing  it  with  them, — appears,  and 
is  not  contradicted  by  any  decision  as  to  this  mixed 
tithe  of  the  young  of  animals.  The  only  difficulty 
in  applying  the  rule  arises  from  the  artificial  treat- 
ment of  the  occupier's  calves,  in  order  to  secure  the 
most  milk  for  the  dairy,  instead  of  suckling  them 
by  the  dams  as  is  usual  in  the  case  of  lambs. — 
[Bayky  B.  Do  you  contend  that  the  occupier  is 
bound  to  have  all  his  young  titheable  animals,  e.  g. 
calves,  colts,  pigs,  &c.,  suckled  by  their  mothers  till  fit 
in  the  course  of  nature  to  live  without  their  milk  ?  That 
is  an  important  question.] — It  is  sufficient  that  the  oc- 
cupier is  strongly  induced  to  practise  fraud  on  the  tenth 

(ff)  See  Baob.  20.  and  cases   collected,  Tjrwbitt^  Mote  to  3  Burn's 
ECC.L.51S. 
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1831.        animal,  if  fore-known  to  be  such  by  its  order  of  birth. 
tratman      ^  fanner  who  adopts  a  more  profitable  course  of  manage- 
«•  ment  as  to  the  other  nine  calves,  has  a  strong  interest 

against  the  life  of  the  tenth,  who  deprires  him  of  its 
mother's  milk  by  running  with  her  (a) ;  for  should  it  die, 
the  dam's  milk  would  be  saved  to  the  occupier  if  it  be- 
longed to  the  tithe-owner  from  its  birth.  The  mere  in- 
ducement to  fraud  is  held  sufficient  to  overturn  a  custom 
of  tithing.  Thus  a  custom  of  tithing  hops  by  the  tenth  b  ill 
or  row,  (fi)  and  com  by  the  tenth  land,  always  beginning 
to  count  at  the  first  land  next  the  church,  (e)  were  held 
bad ;  for  as  the  spots  on  which  the  tithe  would  grow,  were 
thus  fore-known  they  might  be  less  manured,  and  the 
fact  whether  cultivation  was  or  was  not  so  accommo- 
dated, was  not  considered  material.  The  order  of  birth 
of  lambs  would  be  very  difficult  to  ascertain,  numbers 
being  yeaned  in  one  night,  therefore,  this  tithe  is  com- 
monly taken  in  driving  them,  when  weaned,  under  a 
yoke  or  through  a  wicket.  In  Bearblock  v.  Tifler,  {d) 
Sir  T.  Plumer  says,  that  '^  when  the  (there  mentioned) 
thirty  calves  were  bom,  the  tithe  owner  was  entitled  to 
some  three  of  them,  I  say  some  three,  because  till  they 
are  set  out  he  cannot  have  a  right  to  any  particular 
ones,  but  he  has  a  general  inchoate  right  to  three ;  they 
are  his  property,  and  the  farmer  is  bound  to  set  them 
out  for  him.     It  makes  no  difference  that  it  is  not  ascer- 

(a)  It  WM  not  mooted  wbetber  the  ooenpier  wm  boand  to  let  the  teaUi 
cAir  ran  with  the  dam,  taking  her  whole  milk.  Qm,  Whether  it  woold  not 
be  iofficient  to  have  fed  the  tenth  oalf  b  anr  leu  wasteful  manner  in  which 
other  oalvea  intended  for  the  bntoher  bj  the  oconpitr  were  fed,  ao  as  to 
give  the  tithe  owner  a  calf  fit  to  be  roared  or  killed  at  the  time  of  aettiag 
it  ontr  Bat  tmbU,  it  would  not  aafiioe  to  feed  the  tooth  oalf  as  if  it  was 
merelj  intended  to  be  r§ared, 

(»)  Knighi  t.  Habey,  2  B.  &  P.  172. 

(c)  SiMt  T.  Goodhck,  1  Leon.  00.  Moor.  013.  S.C.  eitedjier  car. 
2  B.  &  P.  203. 

(d)  1  Jaeob's  Reports,  666. 
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tained  which  of  them  he  is  to  have.    The  farmer  cannot       1831. 
sell  them,  for  if  he  does«  he  sells  three  which  belong     xeaticaii 
to  the  tithe  owner."    The  consequence  of  that  jud^-  «• 

ment  is,  that  formers  must  keep  the  calves  till  weaned, 
and  cannot  sell  them  as  sucklers  (a).  In  this  case,  the 
other  thirty-three  calves  were  sold  before  the  age  at 
which  the  tithe  could  have  been  set  out,  so  that  the  tithe 
owner  had  no  opportunity  of  comparing  them  with  the 
tenth,  twentieth,  and  thirtieth.    . 

Cur.  ado.  vtdt. 


Jan.  fKHk. 


Baylby  B.  now  delivered  the  judgment  of  the  Court.  1831. 
— ^This  was  an  action  against  the  tithe  owner,  the  vicar 
of  Berkeley f  for  not  taking  away  the  calves,  and  the  only 
question  was,  whether  they  were  duly  set  out.  The 
plaintiff  insisted,  that  the  tenth  calf  in  the  order  of 
birth  was  the  tithe  calf,  and  that  as  each  tenth 
calf  was  dropped,  he  gave  the  defendant  notice. 
The  defendant  urged,  that  the  plaintiff  was  to  keep 
all  his  calves  until  there  was  a  tenth,  that  the  defendant 
might  have  the  opportunity  of  seeing  all  of  them  toge- 
ther, and  that  then  the  plaintiff  was  to  set  out  for 
him  one  of  the  ten  of  an  average  goodness  with  the 
rest ;  and  relied,  first  upon  the  practice  of  tithing 
hay,  com,  and  other  things,  where  the  whole  ten  parts 
must  be  left  till  the  parson  may  have  the  opportunity  of 
sedng  whether  what  is  set  out  for  him  as  the  tenth,  is 
really  a  tenth  or  not ;  and,  secondly,  upon  an  expres- 
sion of  Sir  Thomas  Plumer  in  the  cause  of  Bearhlock 
Y.  Tyler. 

Where  the  tithe  is  to  be  taken  of  what  constitutes 
one  entire  crop,  where  all  the  ten  parts  are  produced, 
cut  and  prepared  at  the  same  time  and  in  the  same 
mamier,  it  is  no  unreasonable  restraint  upon  the  farmer 

(a)  S€e  1  Jaeob*s  R.  568. 
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1831.       to  be  obliged  to  leave  his  hay  or  com  upoo  the  land  tiU 
^^-'^^       the  tithe  owner  may  have  the  opportunity  of  seeing  the 
«.  whole,  and  it  is  only  giving  a  reasonable  security  for  ms 

being  fairly  dealt  with  to  require  that  he  should ;  accord- 
ingly, the  law  does  so  require.  But  is  there  any  analogy 
between  the  case  of  hay  and  corn,  and  that  of  calves  ? 
Calves  may  be  dropped  at  different  periods  of  the  year, 
and  there  may  be  a  very  long  interval  between  the  ear- 
liest and  the  latest  If,  for  instance,  nine  are  dropped 
in  March  and  the  tenth  at  the  latter  end  of  the  year, 
is  the  farmer  to  be  compelled  to  keep  the  nine  until  the 
tenth  is  dropped  ?  Would  it  not  be  most  unreasonable 
that  he  should  ?  Again,  though  the  tithe  is  due  the 
moment  the  calf  is  dropped,  the  farmer  is  bound  to  keq> 
it  till  it  will  live  of  itself  upon  what  is  the  mother's  na- 
tural food.  Is  then  the  farmer  to  be  bound  to  keep  the 
other  nine  in  the  same  way  ?  He  may  wish  to  sell  his 
nine  that  they  may  be  suckled  by  other  cows,  or  he  may 
wish  to  dry  nurse  his  own*  Why  should  he  be  re- 
strained ?  If  the  law  has  restrained  him  he  must  sub- 
mit; but  when  the  question  is,  whether  the  law  has  or 
ha9  not  restrained  him,  the  inconvenience  which  would 
result  from  the  restraint  ought  to  be  considered*  We 
must  therefore  see  whether  the  law  has  restrained  him 
or  not. 

Gilnon,  in  his  Codex,  p.  708.  says,  *'  the  tenth  calf  is 
due  to  the  parson  of  common  right."  Bum,  in  his  Ec- 
clesiastical Law,  adopts  the  same  rule  from  Gibson,  who 
(p.  708.)  la^s  down  the  same  rule  as  to  colts.  In  Brow$^ 
low  and  Goldsborough's  Reports,  126.  Mich.  9Jac.  1. 
''  Dower  was  demanded  of  the  third  part  of  tithes  of 
wool  and  lambs,  and  it  was  asked  how  the  sheriff  should 
deliver  seisin,  and  the  Court  held,  the  best  way  was  to 
deliver  the  third  part  of  the  tenth  of  wool,  and  the  third 
tenth  lamb,  namely,  the  thirtieth,''  plainly  importing 
that  the  Court,  at  that  period  of  time,  considered  that, 


Careiroton. 
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though  you  were  to  have  a  tenth  of  that  which  was  in        1831. 

bulky  yet,  when  yon  came  to  animals,  the  tenth  was  the     ^^^^^' 

animal  which  the  tithe  owner  was  entitled  to  take.    As  «. 

to  lambs,  the  times  of  birth  are  near  together ,  and  there 

is  Ukety  to  be  more  difficulty  in  ascertaining  the  order 

of  birtb.    In  an  anonymous  case  in  Cro.  Car.  403.,  a 

custom  was  alleged  as  to  lambs,  that  if  there  were  seven, 

eight  or  nine,  the  parson  should  have  the  seventh,  or 

the  eighth,  or  the  ninth,  upon  certain  terms;  and  if 

there  were  ten,  the  parson  should  have  the  tenth ;  and 

Berkeley  and  Jones,  Js.  treated  the  custom  as  valid, 

saying  the  canon  law  was  so.     In  Ernxte  v.  WaUs  (a) 

Hil.  9  W.  &  M.^  upon  a  bill  to  establish  different  mo- 

doses  and  modes  of  tithing,  that  as  to  tithing  calves 

was, ''  the  vicar  to  have  every  tenth  calf  in  kind,  and 

where  there  are  but  seven,  the  vicar  to  have  the  seventh, 

making  a  specific  payment,"  which  mode  of  tithing  was 

confirmed  and  established.    In  Brinklow  v.  Edmunds  (6) 

a  Cttstom  was  established,  by  which  (as  there  alleged), 

if  the  parishioner  had  ten  lambs,  the  tenth  was  due  to 

the  rector  on  St  MarV%  day ;  and  if  there  were  seven, 

eight  or  nine,  he  was  to  have  one,  but  the  authority  of 

that  case  as  to  Iambs  is  weakened  by  what  is  also  stated 

in  the  same  case,  that  if  there  were  ten,  the  parishioner 

was  to  choose  two,  and  then  the  rector  was  to  choose 

his.    BtU  V.  Ciirftm,  Hil.  8  W.  3.  says,  '<  Inhabitants 

having  ten  calves,  to  pay  one;  and  if  seven,  to  pay 

o&e."    Now  that  does  not  say  the  **  tenth."    So  Gibson, 

708.  states  a  custom  as  good,  where,  if  there  are  seven, 

the  parson  shall  have  one. 

Now  the  only  reason  why  I  refer  to  the  above  cus- 
toms, because  custom,  of  course,  may  vary  the  ordi- 
nary rule  of  law,  is  to  show  that  payment  of  a  specific 

(«)  I  Wood,  804.  (6)  Boob.  308. 


^^  CASES  IN  HILARY  TERM, 

1^1*       calf,  as  the  seyenth,  the  eighth,  or  the  ninth,  is  not 
Tratman      unreasonable.   Comyns,  in  his  Digest,  tit  Dismes,  (H.  6.) 
CARRnfGToN.    ^^  ^^^  ^  provincial  canon  in  the  year  1305  as  to  lambs, 
by  which,  if  there  were  seven,  ''  septimus  deiurpro  de- 
cimd  rectori,  qui  ires  obolos  solvat  parockiano.     Si  rector 
octavum  redpit,  det  denarium ;  d  nanum,  del  obobtm  out 
expeciet  ad  aUum  annum  si  maluerit,  et  tunc  habeat  secrni- 
dum  out  tertium  agnum  de  agnis  secundi  anni.**     Now 
Comyns  makes  this  observation  upon  it :  '^  but  this  part 
of  waiting  to  another  year  is  not  according  to  the  com- 
mon law,  wbich  requires  the  annual  payment  of  tithe." 
Therefore  you  may  .consider  that  though  that  part  is  not 
considered  as  being  according  to  the  common  law,  yet  that 
it  was  good' as  a  custom,  and  that  there  is  nothing  un- 
reasonable in  requiring  such  a  mode  of  setting  out  the 
tithe.    It  would  seem,  therefore,  as  if  Comyns  approved 
of  the  rest  of  this  canon;  and  considered  it  as  agreeing 
with  the  law  of  England.    Lastly,  Mr.  Eagle  in  his  Law 
of  Tithes,  refers  to  another  passage  in  a  book  which  is 
called  Rebuffus,  which  book  is  also  noted  in  a  reading 
upon  the  law  of  setting  out  tithes,  which  is  in  the  pos- 
session of  my  brother.  Bolland ;  which  passage,  perhaps, 
may  reconcile  or  furnish  us  with  the  means  of  recon- 
ciling every  thing  that  is  to  be  met  with  on  the  subject : 
"  Dedma  faUdsin  ordine  nascendi  cognosdtur,  et  decmo 
natusdebetur:    Si  vero  non  appareat  quis  sit  dedmus,  tunc 
medidcris prastetur.*'  This,  as  itseems  to  us,  is  a  plain  and 
intelligible  rule.     If  the  order  in  which  they  are  bom  is 
ascertained,  the  tenth,  and  the  tenth  only,  is  the  parson's 
calf.     If,  from  the  closeness  of  the  times  at  which  the 
different  calves  or  other  animals  are  dropped,  or  from 
other  causes  it  cannot  be,  or  is  not  ascertained  which  is 
the  tenth,  then  the  parson  shall  have  neither  the  best 
nor  the  worst  calf,  but  one  which  may  fairly  be  deemed 
an  average  calf.'  This  may,  perhaps,  reconcile  the  ex- 
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pressions  of , Sir  Thomas  Plumer  in  BearUaek  v.  Tykr  (n),        1831. 
where  there  were  thirty-one.  calves ;  there  was  nothing     tratman 

to  show  in  what  order  they  were  bom :  there  was  no  no-   _      ** 

Carrimotom. 

tice  to  the  tithe  owner  specifying  which  was  his ;  all 
were  sold  a  few  days  after  their  birth  ;  and,  under  these 
ciitomstances.   Sir  Thotnas^  Plumer  might  say,  ''  the 
vicar  was  entitled  to  some  three  of  them,  but  until  they 
were  set  out  he  could  not  have  any  right  to  any  three  in 
particular."     In  that  case  the  party  sold  off  the  whole 
thirty-one  within  a  very  short  period  of  time ;  probably 
they  were  all  calved  very  nearly  together,  and  I  think  it 
most  probable  that  in  that  case  there  was  nothing  to 
ascertain  in  what  order  those  different  calves  were  born, 
which  was  the  tenth,  the  twentieth,  and  the  thirtieth  : 
and  if  that  was  the  state  of  things,  the  language  of  Sir 
Thomas  Plumer  would  be  most  accurate,  and  still  con- 
sistent with  what  may  be  the  general  rule  as  to  the  par- 
son's right,  namely,  that  you  are  to  have  the  tenth,  or 
the  twentieth,  or  the  thirtieth,  when  you  have  ascer- 
tained the  tenth,  twentieth  or  thirtieth ;  but  in  that  case 
there  was  no  evidence  upon  the  subject,  that  the  party 
was  to  have,  not  any  three  specific  calves,  but  three 
of  those  calves  which  were  so  bom. 

Upon  the  whole,  therefore,  we  are  of  opinion  that 
where  the  order  of  birth  is  ascertained  as  it  has  been 
here,  and  the  parson  is  immediately  apprised  which  is 
his,  so  as  to  do  away  with  all  supposition  of  unfairness, 
the  tenth  is  the  only  calf  to  which  he  is  entitled,  and, 
consequently,  that  the  present  action  against  him  for 
not  taking  the  three  calves  away  is  maintainable.  And 
let  it  be  remembered,  that  if  what  I  have  mentioned  be 
the  rule,  and  the  farmer  chooses,  as  he  may,  to  dry 
nurse  the  other  nine,  the  parson  then  gets  one  benefit, 
because  he  is  entitled  to  the  tithe  of  milk  as  soon  as  the 

(a)  I  Jaoob*«  R.  56S. 
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I83I.       crires  are  wmoed.(a)    Tbe  nde,  ihiatttm^  to  eiiier  a 
TiuTMAN      Qonsuit  must  be  discharged. 

«•  Rule  discharged. 

CABRmOTOlf.  ^ 

(•)  See  1  Eagl«,  S09. 


Edwabds  against  John  Hoskins  Bbown,  Stephens^ 

and  Harries. 

A  fraudulent  T)^^'^  ^^  '^'^^  ^^^  3,600/.,  dated  12th  October,  1826, 
misrepre-  executed  by  the  above  defendants  as  a  coUat^al 

tbeT nd  ^f  ^^^^'^^X  ^Y  ^^^^  ^  the  plaintiff,  in  order  to  complete  a 
feet  of  a  deed  mortgage  of  a  farm  in  Carmarthemhirtj  by  the  defendant 
party  is  in^^  J.H.  Brown  to  the  plaintiff.  Tbe  mortgage  was  by  lease 
duced  to  ex-  and  release,  dated  12th  and  13th  October,  1826,  and  with 
be  giren  in  ^  recoTery  was  intended  to  pass  a  fee  to  the  plaintiff, 
thfli^vS^  *?  Bubject  to  a  power  of  a  redemption  by  the  mortgagor. 
fun  est  fie-       The  defendant  J.  H.  Brown  suffered  judgment  by 


Amortga-  ^^^^^^^ 
gor,  with  two  sureties,  entered  into  a  bond  to  the  mortgagee,  the  condi- 
tion of  which,  after  reciting  that  the  mortgagor  was  seised  in  tail  of  pre- 
mises of  which  he  bad  corenanted  to  suffer  a  recovery  to  enure  to  the  use  of  the 
mortoigor  in  fee,  subject  to  the  proviso  for  redemption,  was,  that  the  bond 
shoukl  be  void  if  the  recovery  should  be  suffered,  so  and  in  such  noanner  as 
that,  under  and  by  virtue  thereof,  and  of  the  morteage  deed,  the  premises 
should  be  vested  in  plaintiff  in  fee,  "  according  to  the  tme  intent  and  mean- 
ing'' of  the  mortgage  deed,  subject  only  to  the  proviso  for  redemption.  The 
recitals  in  the  mortgage  deed  stated  a  seisin  in  fee  by  mortgagor's  mater- 
nal grandfather  in  17&5.  A  deed  of  settlement  and  fine  in  1795  by  hb 
daughter  and  devisee  and  her  husband  to  themselves  for  their  lives,  with 
power  of  appointment  by  the  former,  which  she  in  1809  executed  by  a  devise  to 
her  son,  the  mortgagor,  for  life,  and  his  sons  in  tail ;  and  alsoaconvejrance  after 
the  wife's  death  of  the  husband's  life  estate  to  the  mortgagor,  were  proved. 

In  an  action  on  the  bond  against  a  surety.  Held,  first,  that  these  recitals  were 
sufficient  evidence  that  the  maternal  grandfather  of  mortgagor  had  seisin,  and 
that  the  possession  had  followed  the  limitations  and  power  of  the  deed  of  1796. 
Also  that  the  meaning  of  the  condition  was,  that  such  a  recovery  should  be  suf- 
fered as  woidd  vest  an  absolute  estate  in  fee  in  the  mortgagee. 
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The  defendant  Stephens  after  craying  oyer  of  the  bond 
and  condition,  pleaded,  first,  non  est  factum;  secondly, 
a  plea  amounting  to  a  plea  of  performance  of  the  con- 
dition, on  which  no  question  arose. 

The  defendant  Harries  also  craved  like  oyer  of  the 
bond  and  condition,  which  recited,  that  J.  if*  Broum 
WIS  seised  to  him  and  the  heirs  of  his  body  of  a  certain 
messuage  and  premises,  &c.  therein  mentioned,  in  the 
county  o{  Carmarthen,  subject  to  a  term  vested  in  Harries 
by  way  of  mortage  only,  to  secure  1400/.  with  interest ; 
that  the  plaintiff  had  lent  to  E.  H.  Brown  1800/.  on  the 
security  of  the  premises,  out  of  which,  plaintiff,  by  direc* 
tion  of  J.  H.  Brown  had  paid  Harries  1400/.,  and  the 
remaining  400/.  to  J.  H.  Brown :  then  as  follows ;  ''  And 
(whereas)  by  indentures  of  lease  and  release,  bearing 
date  respectively,  the  lease  on  the  day  next  before  the 
day  of  release,  and    the   release   bearing  even   date 
with  the   above    written    obUgation,    and    made    or 
mentioned  to  be  made  between  the  said  /.  H.  Brown 
and  Margaret  his  wife  of  the  first  part ;  J.  Thomas, 
attorney  at  law,   of  the  second  part;  J.  L.  Popkin, 
attorney  at  law,   of  the  third  part;   the    said  John 
Harries  of  the  fourth  part ;  L.  Price  and  E.  his  vrife 
of  the   fifth  part ;  {a)    the  said   Thomas  Edwards  of 
the  sixth  part ;  and  X).  Price,  attorney  at  law,  of  the 
seventh  part ;  the  said  J.  if.  Broum  and  M.  his  wife 
have,  for   the    considerations    aforesaid,    accordingly 
conveyed  and   assigned  the  said  hereditainents   and 
premises,  with  their  and  every  of  their  appurtenances, 
unto  and  to  the  use  of  the  said  /.  Thomas  and  his 
assigns,  for  and  during  the  joint  natural  hves  of  him- 
self and  the  said  J.  H.  Brown,  to  the  intent  that  the 
said  James  Harries  may  be  tenant  of  the  freehold  of  the 
same  hereditaments  with  their  appurtenances,  until  a 

(a)  The  ISOOf.  advviced  to  /.  JET.  Urown  was  tnut  mniej  belongiog  to 
Vr.  and  llra«  Pric9,  who  woro  tbtrefore  partiat  to  the  mortgage  deed. 


1831. 

Bdwards 

Browr 
and  Othen* 
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good   common  recovery  thereof   shall   be    had,    suf- 
fered, and  perfected  in  manner  therein  mentioned ;  and 
it  is  by  the  said  indenture  of  release  now  in  recital, 
agreed  and  declared  between  and  by  all  the  said  parties 
thereto,  that  such  recovery  shall  be' suffered  and  per- 
fected at  the  costs  and  charges  of  the  said  J.  if.  Braum, 
bis  heirs,  executors,  administrators,  and  assigns,  at  the 
great  sessions  to  be  holden.for  the  said  county  of  Car- 
marthen ;  and  that  in  such  recovery,  the  said  J.  L.  Pop- 
kin  shall  be  demandant,  the  said  J.  Thomas  tenant,  and 
the  said  J.  H,  Brown  and  Margaret  his  wife,  vouchees, 
who  are  to  vouch  over  to  warranty  the  common  vouchee  of 
the  said  court  of  great  sessions ;  and  it  is  thereby  further 
agreed  and  declared,  that  from  and  immediately  after 
suffering  and  perfecting  such  common  recovery  as  afore- 
said, as  well  the  said  indenture  of  lease,  as  also  the  same 
recovery,  and  all  other  common  recoveries,  fines,  con- 
veyances, and  assurances  whatsoever  of  the  said  here- 
ditaments, shall,  as  to  the  said  hereditaments  with  the 
appurtenances,  operate  and  enure  to  the  use  of  the  said 
ITiomas  Edtoards,  his  heirs  and  assigns  for  ever,  sub- 
ject nevertheless  to  a  proviso,  condition,  or  agreement 
therein  contained  for  redemption  of  the  said  premises, 
on  payment  by  the  said  J.  H.  Brown,  his  heirs,  execu- 
tors, or  administrators,  unto  the  said  Thomas  Edwards, 
his  executors,  administrators,  or  assigns,  of  the  sum  of 
1800/.  with  interest  for  the  same  after  the  rate  of  6/.  per 
cent,  per  ann.  on  the  days  and  in  the  manner  herein  after- 
mentipned,  (stating  the  days ;)  and  by  the  same  inden- 
ture, the  said  John  Harries  hath,  for  the  considerations 
aforesaid,  assigned  the  said  hereditaments  and  premises 
unto  the  said  D.  Price,  his  executors,  administrators, 
and  assigns,  for  the  residue  of  the  said  term  of  99 
years,  upon  trust  for  the  said  Thomas  Edioards,  his  exe- 
cutors, administrators,  and  assigns,  for  the  further  and 
better  securing  to  him  and  them  the  payment  of  the  said 


IN  THB  First  Year  of  WILLIAM  IV.  185 

principal  sum  of  1800^.  and  interest  for  the  same,  and        1831. 
subject  to  the  redemption  aforesaid ;  and  whereas,  the     ^^^^^s 
said  sum  of  1800/.  lent  by  the  said  Thomas  Edwards  to  «• 

Brown 

the  said  J.  H.  Brown,  as  herein  before  is  mentioned,     and  oib«n. 
vas  so  lent  and  paid  to  him  by  the  said  John  Harries, 
in  consideration  of  the  said  J.  H.  Brown,  Owen  Stevens, 
aod  John  Harries  agreeing  for  further  securing  to  the 
said  Thomas  Edwards,  his  executors,  administrators,  or 
assigns,  the  repayment  of  the  said  sum  of  18002.  and 
interest  as  aforesaid,  to  enter  into  the  above  written  ob- 
ligation conditioned  as  hereinafter  mentioned.     Now 
the  condition  of  the  above  written  obligation  is  such,  Condition, 
that  if  the  recovery  so  covenanted  and  agreed  by  and 
between  the  parties  to  the  said  indenture  of  release,  of 
e?en  date  with  the  above  written  obligation,  to  be  Buf- 
fered of  the  said  messuage,  &c.  with  the  appurtenances, 
shall,  at  the  now  next  Great  Sessions  to  be  held  for  the 
said  county  of  Carmarthen^  be  suffered  and  perfected  in 
all  things,  in  the  manner  and  form  mentioned  and  de- 
clared in  the  said  indenture  of  release,  and  so  and  in 
such  manner  as  that  under  and  by  virtue  thereof,  and  of 
the  said  recited  indentures  of  lease  and  release,  the  said 
messuage,  &c*  with  the  appurtenances,  shall  become  and  . 
be  vested  in  the  said  Thomas  Edwards,  his  heirs,  and  as- 
ngnsfor  ever,  according  to  the  true  intent  and  meaning  of 
the  said  recited  indentures  of  release,  and  subject  only  to 
the  proviso  or  condition  therein  contained  for  redemption 
of  the  said  premises,  or  in  default  of  such  recovery  be- 
ing suffered  and  perfected  as  aforesaid,  then  if  the  said 
J-  H.  Brown,  Owen  Steveru,  and  John  Harries,  or  any 
or  either  of  them,  or  their  or  any  of  their  heirs,  execu- 
tors, or  administrators,  do  and  shall  pay  or  cause  to  be 
paid  unto  the  said  Thomas  Edwards,  his  executors,  ad- 
ministrators, or  assigns,  the  said  principal  sum  of  1800/. 
and  interest,  after  the  rate,  at  the  times,  and  in  manner 
herein-before  and  in  the  said  proviso  and  covenant  con- 
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tained  for  payment  theraof  in  the  said  indenture  of  re- 
lease limited  or  appointed  for  payment  of  the  eanep 
and  that  without  any  deduction  or  abatement  what- 
aoeYer^  then  the  above  written  obligation  shall  be  rM 
and  of  none  eflbcty  otherwise  the  same  shall  be  and 
lemain  in  full  fbroe  and  virtne."  Which  being  read  aad 
heard*  Sec,  the  said  defendant,  John  Harriei,  aays  mm 
tst  fadunu  , 

Second  plea  of  Harrm,  acHa  nom — Because  he  says*  tbat 
the  said  indentureof  release  in  the  said  oonditioii  meatioii- 
ed*  and  bearing  even  date  with  the  said  writing  obliga- 
tory, was  made  between  the  said  J.  H.  Brawm  and  M* 
his  wife  of  the  first  part*  the  said  J.  Thomas  of  the 
second  part>  the  said  /.  L.  Popkin  of  the  third  part,  bim 
the  said  defendant^  J.  Hmrie$j  of  the  fourth  part, 
the  said  L.  Price  and  Elizabeth  bis  wife,  of  the  fiM 
party  the  said   plaintiff  of  the  sixth  port,  and  tke 
said  IX  Price  of  the  seventh  part,  which  said  inden- 
ture of  release  being  in  the  possession  of  the  said  plain- 
tiff|  the  said  /.  Harries  cannot  produce  the  same  to 
the  Barons  of  his  Majesty's  Exchequer  here ;  and  that  ia 
and  by  the  said  indenture  of  release,  it  is  among  other 
things  agreed  and  declared  between  and  by  all  the  said 
parties  thereto*  that  it  should  and  might  be  bwfiil  ta 
and  for  the  said  J.  L.  Pophkij  or  some  oUtt&c  pereoa  or 
persons,  at  the  costs  and  charges  of  the  said  J.  ^* 
JBnotiTii*  his  heirs,  executors*  or  administrators,  at  anj 
time  or  times  thereafter,  to  sue  forth  and  prosecute  one 
or  more  writ  or  writs  of  qmd  ei  diforceaitt  in  the  nature 
of  a  writ  or  writs  of  entry  mr  disuiwi  en  h  poftf  and  to 
be  returnable  before  his  majesty's  justiee  or  justices  of 
the  great  sessions  for  the  said  county  of  €•  thereby  de- 
manding against  the  said  Jamei  Thomas  tlie  said  mea* 
suage,  lands,  tenement,  piece  or  parcel  of  land  and  here- 
ditaments, with  their  appurtenances  in  the  said  indenture 
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of  rdeate  meotiObed  by  tuach  names,  situations/ qoan-*  1831. 
titiae,  qualities,  and  descriptions  aa  should  be  thought 
ra|uiflitftaDd  proper  toeompnieaad  aaeertaiit  the  same, 
lairiueh  said  writ  or  writs  the  said  J.  Thomas  ahouU 
appett:  gratia,  either  in  hia  own  proper  person,  or  by  hia 
attorney  or  alternies  thereto  lawfuUy  authorized,  and 
should  vouch  over  to  warranty  the  said  J.  H.  Browm 
and  Mmrgar^,  his  wife^  who  should,  therefore,  appear 
gmtia  in  their  proper  persons,  or  by  their  attorney  or  at* 
tonues  lawfully  authoriaed,  and  fredy  enter  into  wap- 
nmty,  and  should  vouch  over  to  warranty  the  common 
voachee  of  the  said  court  of  great  session,  who  should 
therenpon  also  appear  and  enter  into  warranty,  and  after 
imparlaace,  should  make  default,  00  that  judgment 
Bight  be  thereupon  given  fen*  the  said  J.  L.  Paphin,  or 
ether  demandant  and  demandants,  to  recover  the  same 
messaege.  Sec  against  die  said  J.  ThamoM^  and  for 
Urn  toi  lecover  in  value  againstr  the  said  J,  H*  Broum 
and  Jf.  hie  wife,  and  for  them  to  recover  in  value 
against  the  said  common  vouchee,  and  that  execution 
might  thereupon  be  awarded  and  sued  out  and  seizin 
had,  taken,  and  ddivered  accordingly,  and  that  every 
odier  act  and  thing  might  be  done  and  executed  which 
nugfat  be  needful  and  requisite  for  suffering  and  per-- 
feetiag  a  good  common  recovery  with  double  voucher  as 
aforesaid,  acoiMding  to  the  form  and  course  of  common 
veooveries  for  assurance  of  lands  in  like  cases  used; 
and  it  waa  also  thereby  declared  by  the  said  parties 
thereto,  that  from  and  after  suffering  and  perfecting 
such  common  recovery,  and  all  other  common  recove- 
ries, fines^  conveyances  and  assurances  in  the  law  what* 
asaver,  at  any  time  or  times  theretofore  had,  made, 
acknowledged,  levied,  su£Bsred  or  executed,  of  or  con- 
cerning the  said  premises^  either  alone  or  jointly,  with 
od^  hereditaments,  by  or  between  the  said  parties 
thereto,  or  any  of  them,  should  operate  and  enure,  and 
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that  the  said  J.  L.  Popkin  and  his  heirs,  and  all  and 
every  other  person  and  persons  who  at  any  time  after 
the  suffering  and  perfecting  of  the  said  intended  com- 
mon recovery,  should  be  seised  of  the  same  messuage, 
&c.  by  virtue  of  the  same  recovery,  or  otherwise,  should 
stand  seized  thereof  to  the  use  of  the  said  IJumas  Ed- 
wards, his  heirs  and  assigns  for  ever,  subject,  never- 
theless, to  the  proviso  for  redemption  of  the  same  pre- 
mises thereinafter  contained,  as  by  the  said  indenture 
of  release,  relation  being  thereunto  had,  will,  among 
other  things,  more  fully  appear.  And  the  said  defen- 
dant John  Harries  further  says,  that  after  the  making 
and  sealing  of  the  said  indenture  of  release,  to  wit,  on 
26th  Feb.  1827,  also  the  said  J.  L.  Popkin  did  sue  forth 
and  prosecute  a  certain  vmt  of  qtiod  cs  deforceat  in  the 
nature  of  a  writ  of  entry  sur  disseisin  en  le  post,  returnable 
before  his  majesty's  justices  of  the  great  sessions  of  the 
said  county  of  C*  at  the  great  sessions  hdden  for  the 
same  county,  next  after  the  making  and  sealing  of  the 
said  writing  obligatory,  thereby  demanding  against  the 
said  James  Thomas  the  said  messuage,  &c.  iu  the  said 
indenture  of  release  described,  and  in  the  said  condition 
of  the  said  writing  obligatory  also  mentioned  with  their 
appurtenances  by  such  names,  situations,  quantities, 
qualities,  and  descriptions  as  were  requisite  and  proper 
to  comprise  and  ascertain  the  same,  to  which  said  last 
mentioned  writ  of  quod  ei  deforceat,  the  said  Jantes 
Ihomas  did  afterwards,  and  at  the  time  appointed  for 
the  return  of  the  said  writ,  appear  gratis  in  his  own 
proper  person  at  the  then  next  great  sessions  holden  in 
and  for  the  said  county  of  C,  and  did  then  and  there 
vouch  over  to  warranty  the  said  J.  H.  Brown  and  Mar- 
garet his  wife,  who  did,  thereupon,  at  the  same  great 
sessions  holden  for  the  said  county,  appear  by  J.  ^' 
and  J.  W.  their  attornies,  jointly  and  severally,  lawfaily 
authorized,  and  did  then  and  there  freely  enter  into 
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wairanty,  and  youch  over  to  warranty^  the  common 
vouchee  of  the  said  court  of  great  sessions,  who  did 
thereupon  also  appear  and  enter  into  warranty,  and 
after  imparlance  made  default ;  and  the  said  defendant 
John  Harries,  further  says,  that  afterwards,  to  wit,  at 
the  said  last  mentioned  great  sessions  so  holden  in  and 
for  the  said  county  of  C,  to  wit,  in  the  county  afore- 
said, judgment  was,  therefore,  given  for  the  said  J.  L. 
fopMn  to  recover  the  same  messuage,  &c.  against  the 
said  J.  Thomas,  and  for  him  to  recover  in  value 
against  the  said  common  vouchee,  and  that  execution 
was  thereupon  duly  awarded  by  and  issued  out  of  the 
said  court  of  great  sessions,  and  seisin  was  taken  and 
delivered  by  and  to  the  said  /•  L.  Popkin  accordingly 
and  that  every  other  act  and  thing  was  done  and  ex- 
ocQted  at  the  said  last  mentioned  court  of  great  ses- 
sions holden  in  and  for  the  said  county  of  C.  which 
was  needful  and  requisite  for  suffering  and  perfecting 
the  said  common  recovery  with  double  voucher  as  afore- 
said, according  to  the  form  and  course  of  common  re- 
coveries for  assurance  of  lands  in  like  cases  used,  as  by 
the  record  and  proceedings  thereof  remaining  in  the 
said  court  of  great  sessions  of  the  said  county  of  C  at, 
&c.  more  fully  appears ;  and  the  said  John  Harries  fur- 
ther says,  that  under  and  by  virtue  of  the  said  recovery 
so  suffered  as  aforesaid,  and  of  the  said  indentures  of  lease 
and  release  mentioned  and  referred  to  in  the  said  uniting 
obligatory,  the  said  messuage,  8cc.  in  the  said  indenture 
of  release,  and  in  the  said  condition  of  the  said  writing 
obligatory  mentioned,  became  and  were  vested  in  the 
said  Thomas  Edwards,  his  heirs  and  assigns  for  ever, 
according  to  the  true  intent  and  meaning  of  the  said  in- 
dentpjre  of  release,  and  subject  only  to  the  proviso  or 
condition  therein  contained  for  redemption  of  the  said 
premises.  (Verification.) 
Third  plea,  actio  non.   -Because  he  says,  \as  in  last  plea, 
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to  prqfert  of  recQfeery  imiwiiDe^  and  theaatd  drfcadani 
/o&n  Harries  further  (M^ys,  thai  if  the  said  J.  H.  Btmm 
haa  been  at  the  time  of  the  making  of  the  eaid  wiitiDg 
obligatory  in  the  said  d^lamtioa  mentiooedy  aeiMd  to 
him  aiid  the  heirs  of  hia  body  of  and  ia  the  eaid  mtt* 
ftui^ei  8cc«  in  the  said  ooeditioa  of  the  eaid  writing  ob* 
ligatory  and  in  the  said  kidentiire  of  vdeaee  deambedi 
as  in  the  said  oondition  mentioned,  the  said  last  meo* 
tioned  recovery  was  snffifired  so  and  in  each  manner  as 
that  under  and  by  virtue  thereof,  and  of  the  said  indsa- 
tures  of  lease  and  release  in  the  said  condition  of  (1m 
said  writing  obligatory,  and  the  said  messaagp»  &c.  have 
beoome  and  been  f<ested  in  the  said  plaintiff,  his  bein 
and  assigns  for  ever,  aecoiding  to  the  true  intent  aad 
meaning  of  the  said  indenture  of  xdease,  aad  subject 
only  to  the  proviso  or  condition  tfaenin  contained  ftr 
redemption  of  the  same.    (Verification.) 

Fourth  plea,  actio  mm.  —  Because  he  says  diat  the 
said  recovery  covenanted  and  agreed  by  and  between  the 
parties  to  the  said  indenture  of  release  of  even  date  witb 
the  said  writing  obligatory  to  be  suffered  of  the  said 
messuage,  &a  in  the  said  oondition  of  iIm  said  writiBg 
obligatory  described,  with  thnr  and  eveiy  nf  their  ap- 
purtenances, were  at  the  then  next  great  sessioDt 
holden  for  the  said  county  of  C.  suflfered  and  perfiected 
in  all  things  in  the  manner  and  form  menttoaed  and  de* 
clared  in  the  said  indenture  of  release  acoofdiag  to  the 
terms  and  effect,  true  intent  and  meaning  of  the  said 
condition  of  the  said  vnriting  obligatory.    (VeiificatioD.) 

Replication8.-^SimtJ&er  to  First  Plea. 

Second,  That  plaintiff  ought  not  to  be  bamed,  Ccc/-' 
Because  he  says  that,  under  and  by  virtue  of  the  eaid 
recovery  so  auffened  as  aforesaid,  and  of  the  said  indeip 
tures  of  lease  and  rdease  mentioned  and  refened  to  ia 
the  said  writing  obligatory,  the  said  messuage,  .te«  arith 
the  appurtenances  in  the  said  indenture  of  release,  aod 
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in  ih€  mai  c^ndttioa  of  the  laid  writiiig  dbligatoty  men-  18S 1 . 
iioDed^  did  not  btcome  and  \rane  not  vested  in  the  said 
TAomas  Edwards,  his  heirs  and  assigns,  for  ever,  accord- 
ing to  the  triK  intent  and  meaning  of  the  said  indenture 
of  rslease,  and  subject  only  to  the  proviso  or  condition 
therein  contained  for  redemption  of  the  said  premises, 
IB  nuuHidr  and  form  as  in  the  said  second  plea  alleged. 
(Conelttding  to  the  coantry.) 

Third,  And  as  to  the  said  plea  of  the  said  John  Har- 
ries by  him  thirdly  above  pleaded,  the  said  plaintiff  says 
fcc — Because  (protesting  the  insufficiency  of  the  plea 
in  law  to  bar  the  action)  plaintiff  saith  that,  though  true 
it  is  that  the  said  recovery  of  the  said  messuage,  &o.  in 
the  said  condition  of  the  said  writing  obligatory  de* 
scribed,  vnth  their  and  every  of  their  appurtenances, 
was  at  the  then  next  great  sessions  holden  for  the  said 
county  of  C.  suffered  and  perfected  in  the  manner  and 
form  as  ia  the  said  last  mentioned  plea  alleged ;  yet, 
for  replication  in  this  behalf*  said  plaintiff  saith,  that 
the  said  racovery  was  not  suffered  and  perfected  so  and 
in  such  manner  as  that  under  and  by  virtue  thereof 
and  of  the  said  recited  indentures  of  lease  and  release, 
the  said  messuage,  &c.  did  become,  and  were  vested  in 
the  said  Tk^mas  Edwards,  his  heirs  and  assigns  for 
^er,  aocordtng  to  the  true  intent  and  meaning  of  the 
Mid  recited  indenture  of  lease,  and  subject  only  to  the 
proviso  or  condition  therein  contained  for  the  redemp-> 
tiou  of  die  said  premises.    (Verification.) 

Fourth  replication  to  last  plea :  same  protestation  and 
admitrion  as  in  Third.— The  said  plaintiff  saith,  that  the 
nid  recovery  was  not  euffered  and  perfected  so  and  in 
such  manner  as  that  under  and  by  virtue  thereof  and 
of  the  said  recited  indentures  of  lease  and  release,  the 
aaid  messuagey  &c.  with  dieir  and  every  of  their  appur- 
tenances, did  become  and  were  vested  in  the  said  Thomas 
BdwardSf  his  heirs  and  assigns  for  ever,  according  to 
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the  true  intent  and  meaning  of  the  said  recited  inden- 
ture of  release  and  subject  only  (as  in  third  replica- 
tion.)   (Verification.) 

Rejoinders. — SmUUer  to  replication  to  second  plea. 
Rejoinder  to  replication  to  Third  plea  of  defendant 
Harries.  —  Because,  as  before,  defendant  Bays  that  if 
the  said  J.  H.  Browti  had  been,  at  the  time  of  the  mak- 
ing the  writing  obligatory  in  the  said  declaration  men- 
tioned, seised  to  him  and  the  heirs  of  his  body  of  and  in 
the  said  messuage,  &c.  in  the  said  condition  of  the  said 
writing  obligatory  and  in  the  said  indenture  of  release 
described  as  in  the  said  condition  mentioned,  the  said 
recovery  in  the  said  third  plea  mentioned  was  suffered 
and  perfected  so  and  in  such  manner  as  that  under  and 
by  virtue  thereof,  and  of  the  said  recited  indentures  of 
lease  and  release,  the  said  messuage,  8cc.  with  their  and 
every  of  their  appurtenances  did  become,  and  were  vested 
in  the  said  Thomas  Edwards^  his  heirs  and  assigns,  for 
ever,  accoi-ding  to  the  true  intent  and  meaning  of  the 
said  recited  indenture  of  lease,  and  subject  only  to  the 
proviso  or  condition  therein  contained  for  redemption  of 
the  said  premises.    (Concluding  to  the  country.) 

Rejoinder  to  replication  of  plaintiff  to  last  plea  of  de- 
fendant Harries. — Defendant  Harries  says  that  the 
said  recovery  in  the  said  last  plea  mentioned  was  suf- 
fered and  perfected  so  and  in  such  manner,  as  that  under 
and  by  virtue  thereof  and  of  the  said  recited  indentores 
of  lease  and  release,  the  said  messuage,  &c.  with  their 
and  every  of  their  appurtenances  did  become  and  were 
vested  in  the  said  Thomas  Edwards^  his  heirs  and  as- 
signs for  ever,  according  to  the  true  intent  and  meaning 
of  the  said  recited  indenture,  &c.  as  in  the  last  rejoinder. 
(Concluding  to  the  country.) 

At  the  Herefordshire  Summer  Assizes  in  1830,  (a)  be- 

(a)  There  had  been  «  former  trial,  at  which  the  qneetion  was,  wbelber 
|be  oooditjoo  of  the  boodhMl  been  aataafiod  bj  the  reoofery  whieh  ht^ 
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fore  AUan  Park  J.  the  plaintiff  produced  the  bond  sued 
on — the  mortgage  deed  by  lease  and  release  of  the 
some  date  mentioned  in  the  condition  set  out  on  oyer. 
The  parties  to  the  release  were  the  d^endant  J.  H. 
Brown  and  3f.  his  wife  of  the  first  part ;  J.  Thonuu^  at- 
torney, of  the  second  part ;  J.  L.  PapUn,  attorney,  of 
the  third  part ;  the  defendant  John  Harries,  (the  first 
incumbrancer^)  of  the  fourth  part ;  L.  Price  and  £.  his 
wife  of  the  fifth  part;  71  Edwards,  the  plaintiff,  of  the 
sixth  part ;  and  D.  Price,  attc^ney,  bf  the  seventh  part : 
After  reciting  that  John  HoMns  being  seised  in  fee  of 
the  premises  (mentioned  in  the  condition  of  the  bond), 
did  by  his  will,  dated  23d  of  December,  1794,  devise 
the  same  to  his  daughter  Ann,  then  wife  of  John  Brown, 
moth^  of  J.  H.  Brown,  the  defendant,  and  the  heirs  of 
her  body;  that  John  Hoskms  died  in  1796,  without  re- 
yoking  his  will ;  that  Ann  Brown  survived  him  and  died 
in  1809,  leaving  John  Brown  her  husbaind,  her  son,  the 
defendant  J.  H.  Brown,  and  other  children,  her  surviv- 
ing; that  John  Brown  thereupon  became  tenant  for  life 
by  the  curtesy  (a) ;  and  after  reciting  the  sale  of  the  life  in- 
terest of  John  Brown,  who  had  become  insolvent,  to  his 
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l«en  raffered,  or  whether  /.  H.  Brown,  the  defendaBt,  was  bound  to  ntke 
tt  Mtato  io  fee  to  tbo  pliiotiff.  A  Yerdiet  was  entered  Ibr  plabtUT  on 
•(1  the  isiBes,  except  that  raised  en  delendant  Arms 's  third  plea ;  bat  owing 
to  t  mistake,  no  damages  were  assessed  for  the  plaintiff  on  the  breaches  sog- 
8**t«d.  This  Conrt  afterwards  held,  that,  notwithstanding  tlie  issne  found  for 
the  defendant  Harrui,  the  plaintiffwas  not  estopped  bj  the  recital  b  the  condi- 
tion from  dispnting  the  fact  that  the  defendant  /.  H,  Bntmrn  was  seised  in 
t»ilf  or  Ifom  shewing  that  ho  was  seised  for  life  only,  it  being  the  intention  of 
^  pirties  that  the  plaintiff  should  acquire  an  estate  in  fee  in  the  premises 
OMrtgaged  to  him.  The  cause  was  sent  down  to  the  second  trial  above 
■watioaed  by  a  vemn  dt  novo  on  the  same  pleadings ',  and  damages  were 
«««Mcd  u  in  the  text.    (SY.  &J.4S8.) 

(«)  All  mention  of  the  setaement  and  fine  of  1705,  hereafter  set  forth, 
«u  mUttd  m  the  reoitals  of  the  release. 


m  CA8fi3  IN  HILARY  TERM, 

9M,  tli6  defendant  J.  0.  Broum,  in  December  1817,  it 
meitad  wranil  KMMtgageB  of  the  premites  pvevicms  to  the 
indentuie  in  recital  Iqr  the  defendant  J.  if.  Bfwm  fer 
1400/. ;  that  the  aame  had  been  paid  4ff  by  piaintiff 
Edwardi  at  request  of  J*  H.  Bfxnim,  mtd  400/.  more  had 
been  agreed  to  be  advanced  by  sttd  j^intiff  to  «iid 
J.  H.  Brown  the  defendant,  on  the  seenritj  of  the  same 
premieeSf  on  haying  the  repayment  of  the  loan  eecured 
by  mortgage  in  fee  of  the  eaid  premieea ;  and  that  J.  H, 
Brawn  and  M.  his  wife^  had  agreed  to  eaffer  and  cob* 
«ar  in  snffering  a  recovery  thereof  in  order  to  efftet  such 
aecnrity.  It  was  witnessed,  that  in  consideratioD  of 
1400/.  paid  off  by  plainUff  to  defendant  Hwrriei,  the 
feimer  mortgagee,  and  of  the  farther  advance  of  400/. 
to  defendant  J.  H.  Brown,  they  the  said  J.  H.  Bfrmn 
and  M.  his  wife,  did  bargain,  sell,  alien,  release,  and 
oonfinn  to  J.  Thomas  in  possession,  and  his  heirs,  Ae 
above-mentioned  premises,  to  hold  same  to  him  and  his 
assigns  for  the  joint  natuml  lives  of  himself  and  /•  H» 
Brown  to  the  like  uses,  to  t^  intent  that  J€tme$T1i^ff^ 
might  be  a  good  tenant  to  the  praeipe  till  the  abofs^ 
mentioned  recovery  eoald  be  suffered.  The  method  of 
suffering  the  recovery  at  the  Carmarthen  great  sessions 
having  been  set  forth,  it  was  agreed,  that  after  it  was 
suffered^  the  (abstracting)  indeuture  of  release  and  the 
recovery  should  enure  to  the  use  of  plaintiff,  his  hsini 
and  assigns  for  ever,  subject  to  a  proviso  for  redemp* 
tion. 

Plaintiff  next  proved  a  deed  of  settlement,  dated  1st 
ofAprU,  1785t  fey  which,  and  a  fine  §ur  oomuama  ^ 
droit  tome  ceo,  (also  proved,)  the  mortgaged  pren»«* 
were  limited  to  J.  Brown  and  Ann  his  wife,  the  fe*^' 
and  mother  of  defendant  J.  U-  Brown,  for  their  lives 
and  the  life  of  the  survivor,  with  power  of  appoiolx^ 
by  both,  in  de&ult  whereof  io  such  uses  as  shovU  ^ 
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appoiated  bjr  Mn.  Bfw«.    The  vvill  of  Mm.  fimon,       l^i* 
dsttd  19«li  of  Jtiae,  1809,  aeciitod  tins  poirer  by  omv     b^|^!^^ 
iog  a  Icng  tern  for  ndtmg  100011  as  jMirtk)!^  *- 

ehiUren,  aobjeet  lo  which  tann^  and  to  her  huband  tad 
/ois  Brmowfm  life  catata,  aha  densad  iha  pmoutes  ki 
tiuat  for  lier  aon,  tha  dafendaat  J.  IL  Brmm  for  life, 
semauMler  to  hti  aldest  andadier  aoiia  in  tail,  (thns  aa> 
aiuniBg  har  emn  aiteta  in  tha  piamiaaB  to  ba  a  fea.) 
J.  A^ovii  waa  pn>?ad  to  ba  liYing.  agad  <86,  ia  bad 
haalih«  Tha  aetuatj  cf  a  ii&«insaxan6e-offiee  pixnrad, 
that  ha  kad  iakaa  tfaa  aanual  raioe  of  tha  moitgagad 
premiaeB  to  ha  80L  a  jaar,  and  2180iL  aa  ita  ^aloa  fer 
ade.  Ha  Tafawd  tha  life  aatata  of  tha  dafendatit  J.  H. 
Bmwm^  he  baing  aged  36,  and  a  Ueutanaat  in  tha  navy, 
to  ba  wortb  031/.,  aftar  oonaidermg  hia  fether  J.  Bp^tmfn 
life  eatate,  (a)  and  tha  yonngar  oUldxen'a  poitiona. 
The  nortgagaa  had  been  aoma  yearn  in  poaaaaaion.  Tha 
plaintiff  had  a  verdict  on  all  the  iaanes,  except  that  joioad 
on  the  rejoinder  to  the  replication  to  the  third  (or  hy- 
pothetical) plaa  of  dafendant  Harriet,  tot  llTSiL 

Rusid  Serjt.  for  the  defendant  Si^kem,  had  obtainad 
a  nda  for  a  new  trial,  on  the  gnwnd  of  rgectioa  of  the 
efidence  tendered  to  prove  fimnd  nnder  the  plea  of  aaa 

£  F.  fFJ2Kan»,  fer  defendant  jETafrMi,  had  daoobtu 
a  nile  to  enter  judgment  &r  hun,  non  obtianU  vertikio 


(•)  Amtly  a«i)l.,  4br  MiMtart  Mimmm,  w  nsTug  §ar  m  utm  triilp 
«ifi4,wiedBqtiMi  «l  ^MUgan,  Ifcal  4hf  vdaeoftht  fib  ititto  •T/db 

tint  of/.  If.  Bnrnm,  the  dafemlaDt.  h«d  not  bees  aUoirad  for  io  the  oalooUtai 
ttf fh«  Tilae  of/.  H.  Brmm^9  life  ettato.  Ob  shtwiag  omim,  it  wm  rafeired 
t»  the  Master  to  atoertaia  from  the  aetaaij  whether  he  had  or  had  not  nude 
(he  aUowaace  eoDtesded  for. 
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against  him  on  the  third  .and  fourth  pleas,  on  two 
grounds :  First,  that  defendant  J.  if.  Broum  having 
prima  fade  an  estate  tail,  and  being  in  possession  at  the 
dateof  the  release  in  the  lifetime  of  J.  Brown,  no  seisin 
was  proved  in  John  Hoskku,  the  grandfather,  before  the 
settlement  of  1796,  in  which  John  Brown  and  Ann  his 
•wife  assumed  disposing  power  over  the  fee,  nor  was  any 
evidence  given  of  possession  of  the  premises  in  pursuance 
of  that  settlement,  except  the  mere  recitals  in  the  mar- 
.riage  settlement  of  1796 ;  Secondly,  that  the  verdict  on 
the  first  trial  having  been  by  consent,  the  question  on  the 
-second  and  fourth  pleas  could  not  be  discussed,  whether 
.by  the  recovery  actually  suffered  the  premises  did  not 
xest  in  the  plaintiff  '^  according  to  the  true  intent  and 
meaning"  of  the  indenture  of  release,  and  this  though 
.the  Court  had  on  a  former  occasion  held  the  matter 
disclosed  in  the  third  plea  not  to  operate  as  an  es- 
toppel. 


John  Evans  and  Godson  (with  them  Campbell)  shewed 
cause  in  Michaelmas  term  against  the  rule  obtained  by 
Russel  for  defendant  Stephens : 

First,  no  evidence  was  tendered  which  in  any  degree 
connected  fraud  with  the  plaintiff,  the  obligee  of  the 
bond.  Stephens  might  have  been  misled  to  execute  the 
bond  as  surety  by  the  letter  of  James  IJiomas,  his 
attorney ;  but  no  privity  is  shewn  between  James  Tho- 
mas and  the  jA?txntiS  JEdwards ;  accordingly  the  learned 
Judge  rejected  the  evidence  tendered. 

Secondly,  fraud,  had  it  existed,  could  not  be  given  in 
evidence  under  the  plea  of  non  est  factum.  The  only 
authority  to  the  contrary  is  contained  in  the  Treatise  on 
Pleading,  by  Mr.  Chitty  ;  (a)  but  the  case  cited  in  sup- 


(a)  Vol.  i.  434.  4th  Ed. 
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port  of  the  positiim,  Lambert  y.  AikiUf  (a)  only  proyes 
ooverture  to  be  a  good  defence  on  that  plea  where  the 
deed  is  void  ab  iniiio,  there  being  a  primary  disability 
to  contract  at  all^  and  is,  therefore,  void  at  the  time  of 
pleading,  not  being,  as  in  this  case,  merely  voidable  on 
proof  of  frand.  (6)    The  nearest  approach  of  authority 
is  Homer  v.  Bawe^ic)  where,  on  hoa  eMiJactum  pleaded, 
it  was  ineffectually  attempted  to  give  evidence  of  the 
illegahty  of  the  consideration  at  common  law,  on  a  sup* 
posed  distinction  between  such  illegahty,  and  that  created 
by  statute.    In  CoOim  v.  Bbmtem,  (d)  the  bond  was 
held  void  ab  inUio,  on  a  plea  specially  averring  the 
illegal  consideration  of  the  bond,  viz.  the  compromis- 
ing a  prosecution  for  felony;  and  the  judgment  of  the 
court  turned  on  the  demurrer  to  that  plea,  and  not  oa 
the  plea  of  non  est  factum,  which  was  also  pleaded. 
The  rule  is,  that  where  a  deed  is  void  at  common  law, 
on  account  of  the  illegahty  of  the  consideration,  such 
illegality  must  be  specially  pleaded  (e);  and  nothing 
can  be  proved  in  avoidance  of  the  d  eed  onnofi  est  factum, 
which  does  not  impeach  its  execution,  e.g.  on  account 
of  the  incapacity  of  the  obUgor  to  bind  himself.    No* 
thing  which  only  concerns  the  impression,  motive,  or 
consideration  which  induces  a  party  to  execute,  can  be 
given  in  evidence,  except  on  a  plea  specially  alleging 
the  matter  from  which  fraud  is  to  be  collected.    Lu* 
nacy«(y*)  drunkenness,  (g)  coverture  (A)  at  the  time  of 

(a)  a  Cuap.  na.  (&)  Pigof*  oaie,  11  Coke,  27  a. 

(c)  6  M.  &  &  146.  a  Chit  R.  SS4.  S.G.  Raportad  u  Banur  w. 
ITr^ftf^a  Stark.  R.t5. 

(tf)  a  WUa.  S4I~S49  ,  and  laa  Pastom  ▼.  Popham,  8  East,  408  ;  both 
•pprorad  bj  Lonl  Tcoterdao,  OrwUh  ▼.  AUkUu,  9  B.  &  C.  460,  470. 

(•)  See  RoHoe  on  Evid.,  citing  Caiton  ▼.  Goodridg;  Bla.  R.  1108. 
ffonwr  ▼.  Wrighi,  (lapra)  &e. 

(/)  r«fM  ▼.  Boem,  Stra.  1 101. 

(S)  Colt  ▼.  ito6iMj,  B.  N.  P.  17a  a. 

(ky  LamUrt  w.  Ati'mt, 2  Cun^V2',  la  Mod.  609;  4H.4.S0;  oited, 
Gah.  Et.  160. 
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1831.  eoMoitiad,  avoid  dw  4tei  ii>  mkio,  Aemeg  ik  fiesver  to 
have  had  legal  extttnce*  and  rnxj,  therefoce,  be  given  m 
evsdUttMse  on  noneUfaetmrn;  bat  as  mfiucy  or  daiasa  da 
not  qiflD  facto  avoid  a  deed,  but  only  make  it  voidable 
if  the  oUigor  shall  eelaUith  those  ftictt,  ha  onoet  aaoiil 
itotLfumeUfaetumfXjBi)  bat  ia  aider  to  than  defences, 
mosi  confcw  the  dead,  aad  amid  it  by  a  apeaial  plea 
of  infaney,  tUL  oaodading,  ^  and  so  the  said  deed  is 
vohL'*  (ft)  Ifon  mi  fdctum  means  nothing  but  Chat  tlie 
diUmJani  did  not  seal  and  delif«r  die  bond,  (c) 

¥eitf  as  to  the  first  gnmad  on  which  the  rale  tor  en- 
tering judgment  fiir  defendant  Havrmt^  on  the  flteoond 
and  fimrdi  pleas  aan  ob$Umte  neraticto^  on  them-  ferr  tiie 
phdntiffy  baa  been  fasted  by  Mr.  WiMums*  The  second 
•ad  fturth  |deas  raise  the  material  isBOSB  which  tara 
Oft  tha  legal  etkct  of  the  sasovery  admitted  to  have 
been  soflhted;  but  the  thnd  plea,  found  for  defend* 
anl  Harrki,  is  merely  hypothetical ;  viz.  that  if  the 
defendant  J»  H.  Brxnon^  at  the  time  of  making  the  boBd, 
had  been  seised  in  tail  of  the  premises,  the  ceoovery 
amasQ  suffered^  &c.  as  to  vest  them  in  tha  plaintiff,  his 
heirs  and  assigns  for  ever,  accovding  to  the  troe  intent 
and  meaning  of  the  said  indentares  of  lease  and  re- 
lease :  that  plea  washdd  bad  by  this  court  on  die  former 
aigument ;  and  as  it  is  no  answer  to  the  action,  judg- 
ment should  be  enteied  for  plaintiff  on  tiie  other  issues^ 
notwithstanding  the  verdiet  for  defendant  on  it.  (d) 
On  the  second  point  made  for  Harries,  viz.  that  no 
seisin  is  proved  in  the  grandCetther  JoAa  Hoskim,  or  in 
the  fether  and  mother  of  defendant  Brown,  at  the  time 

(a)  WU!pdaU*M  mm,  6  Co.  110  m.  RaMilaUeD  2.  Sm  Tjrwhitt'i  Asily- 
tie«l  Index  to  Coke's  Reports,  tit  Norn  ewifacimm, 

(h)  Sec  CoUiiu  ▼.  BkuUtm,  2  Wils.  S49,  aadFruor^s  note  tolfAs^NMi's 
case,  6  Co.  119  b.  Isst  Bd. 

(c)  Per  Wilaot^  G.  J.  CeflHW  ▼.  Bkmteru,  2  Wils.  S52. 

(d)  A  rale  wss  f^toted  ecoordiDglj. 
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tkejrcKMSted  tlie  acUfenMit  m  1796 :  it  aptiean^  tkttt 
Join  £rotM  the  fkther  being  seised  in  fee  in  that'yewr  ia 
right  of  his  wife,  settled  Uie  ptemises  on  himself  and 
infe  for  their  respectife  lives^  with  power  of  appoint- 
meat  by  the  wife,  who  acoordingl  j  appointed  by  will,,  on 
the  mistaken  assnn^tion  that  she  had  the  fee.  Then 
the  recitals  in  the  nmtgage  deed  c£  release  <tf  18S6>  axe 
etideoce  that  John  HoMm,  who  died  in  1796,  was 
father  of  Awn,  wife  of  Johm  Bwawn,  and  tfiat  she  diod 
in  1809,  wheienpon  Johm  Brown  beoame  tenant  fay  die 
curtesy ;  (a)  at  all  events  the  recitals  oannot  be  di»* 
ptted  as  far  as  they  shew  the  parties  had  an  interest ; 
and  the  plaintiff  might  then  shew  the  interest  not  to  be 
what  the  parties  imagined  it  to  be. 

BMstell,  Serjt  for  Stiq[>hen$^  in  support  of  the  rule. — 
Till  the  Conrt  decided,  in  MickaebnoM  term  1829,  that 
the  reeovery  should  hare  had  the  effect  of  vesting  a  fee 
ia  the  plaintiff,  Stepkena  the  surety  could  not  complain* 
He  had  been  defrauded  by  the  letter  of  the  attorney, 
Thomas,  stating  that  the  bond  now  sued  on  only  stipu^ 
Isted  for  the  suffering  a  recovery,  t.  e.  to  vest  in  the 
plaintiff  such  estate  as  defendant  J.  /f.  Brown  might 
torn  out  to  have,  und  would  be  given  up  when  the  re- 
oofory  was  suffi»«d.  On  the  second  trial  the  letter  was 
lejected  before  proof  could  be  given  to  couniiot  th^ 
writer  with  the  phuntiff  Edwards,  who  traa  present  at 
the  meeting  of  the  other  parties  to  the  deed  at  which 
it  was  written.  It  was,  however,  admissible^  on  non  est 
factum,  as  shewing  that  the  bond  declared  on  was  void 
^  inkiOf  as  deriving  its  exifltence  from  fraud,  and  that 
the  surety  was  induced  to  execute  by  a  statement  of  a 

(«)  In  ordv  to  wliieh  vnmof  by  eortotj,  /tftii  AmMM*  or  Am  Ub  wifa^. 
«uthaf«  baa  m  sebin  in  docd  bjr  aotry  daring  tba  life  of  th«  wife.  Co. 
Iitt.29i.;iiB]6MMMfaiiB4e«dooa]diiotbe  "attiioed  ooto,"  it.;  «.f.iftlio 
^  wer*  ID  1mm  liir  ;«tn  daring  the  wife's  lift.  Htrgra?e'i  Mto 
mtoCo.UtUS»t. 
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party  to  the  deed,  which  was  falsified  by  the  erent 
Fermar^s  case  (a)  shews  that  fraud  vitiates  all  transac- 
tions, even  when  applied  in  furtheranceof  matters  which 
are  favoured  in  law,  as  e.g.  dower  and  common  reco- 
yeries*  The  third  resolution  in  Whelpdale's  case  (b) 
lays  down,  that  in  all  cases  where  a  bond  was  once  the 
party's  deed,  and  afterwards,  before  action  brought,  be- 
comes no  deed,  either  by  rasure^  addition,  alteration,  or 
breaking  off  the  seal,  there,  though  it  was  once  a  deed; 
yet  defendant  may  siafely  plead  nan  est  fadum ;  for 
without  question,  at  the  time  of  the  plea,  which  is  in 
the  present  tense,  it  was  not  his  deed.  That  resolution 
distinguishes  the  above  from  the  cases  of  infancy  and 
duress  in  the  second  resolution,  where  the  bond  is  void- 
able only  on  special  matter  shewn.  The  learned  editor 
of  Coke's  Reports,  in  a  note  to  Whelpliak*B  case,  says, 
there  is  much  inconsistency  in  some  recent  cases  as  to 
what  may  or  may  not  be  given  iii  evidence  on  non 
est  factum,  suggesting  the  following  rule  on  the  sub- 
ject:  —  Whatever  tends  to  shew  an  invalid  or  de- 
fective execution  of  a  deed  at  the  time  of  the  plea 
pleaded,  may  be  given  in  evidence  under  the  plea 
of  non  est  factum ;  but  whatever  impeaches  the  deed 
by  reason  of  the  matter  or  consideration  thereof,  whe- 
ther such  matter  or  consideration  renders  the  deed 
void  by  the  policy  of  the  common  law,  or  by  the 
express  provisions  of  the  statute  law,  must  be  spe- 
cially pleaded.  Such  plea  ought  to  conclude  with  — 
'^  and  so  the  said  deed  is  void  ;''  and  not  with  *^  et  sic 
non  est  factum,  except  in  cases  where,  by  craving  oyer, 
or  by  plaintiff's  pleadings,  the  exception  to  the  deed  ap- 
pears fully  on  the  record,  in  which  case  the  defendant 
may  demur,  or  after  91011  est  factum  pleaded,  may  move 

(a)  7  Coke,  77  «.  omit,  16. 

{h)  6  Co.  119  b.  citing  86  H.  8.  and  Djer,  59.    Ste  Pigoi*s  cam,  11  Co. 
27  a.    Com.  Dig.  Pleader  (2  W.  18.),  and  Powell  v.  Duf,  3  Catnpb.  181. 
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in  arrest  of  judgment." — iBayky  B.  If  the  exception 
to  die  deed  appeared  on  oyer  of  the  condition,  the  de« 
fendant  might  demur  without  pleading  non  est  factum, 
which  goes  to  shew  that  not  to  be  the  correct  course  of 
pleading.    Thus,  in  CoUon  y.  Goodridge(a),  a  bond  had 
been  given  conditioned  in  restraint  of  marriage^  but 
oyer  not  having  been  prayed,  it  was  held  that  the  con-* 
dition  could  not  be  given  in  evidence  on  non  est  factum,'] 
^Again,  it  is  a  defence  on  non  est  factum,  that  the  bond 
was  delivered  as  an  escrow  to  a  third  person  to  be  the 
deed  of  the  defendant  on  a  future  condition,  which  has 
not  been  performed  at  the  time  of  plea  pleaded ;  for  the 
ddivery,  which  is  part  of  the  execution,  is  impeached  as 
not  being  absolute.  (6)    The  note  before  mentioned  pro- 
ceeds, ^  So  it  may  be  shown  on  this  plea,  that  the  bond 
was  obtained  by  fraud,"  citing  Comyns^^  Digest,  tit. 
Pleader,  (2  W.  180.  —  [BoUand  B.    Comyns  does  not 
bear  out  that  proposition.]    The  attorney's  mis-state- 
i&ent  of  the  legal  effect  of  the  bond  and  recovery  to  the 
aolettered  defendant,  is  like  the  misreading  a  deed  to  a 
Uind  man  who,  on  non  est  factum,  may  prove  that  fact, 
for  the  deed  is,  indeed,  none  of  his  contract  (c).  — 
[Bayley  B.   If  the  defendant  be  unlettered  and  misled, 
that  would  entitle  him  to  relief  in  equity  or  at  law,  if  he 
had  pleaded  the  facts.] — Thompson  v.  Rock  (d)  shews 
that  if  a  bail  bond  be  dated  and  made  after  the  return 
of  the  writ,  the  defendant  may  avoid  it  on  non  est  fac" 
tum.-^lBayky  B.    That  bond  was  void,  because  not 

taken  under  the  provisions  of  the  statute  23  Hen.  6. 
C.9.] 

In  Harmer  v.  Rowe  the  stippressio  veri  in  not  prose- 
catiag  one  obligor  for  embezzlement,  did  not  injure  the 
^<H)bligor,  who  executed  as  surety  at  request  of  the 

(«)  Bit.  Rep.  1108. 

(&)  StwfUt  T.  PeoTMN,  4  Esp.  855.    Com.  Dig.  Pleader,  (2  W.  18.) 

(0  Gnb.Er.  161.  4th  Ed.  {d)  4  M.  &  S.  S38. 
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guilty  person,  and  knew  that  he  so  executed  with  im- 
punity, the  contract  being  illegal ;  but  here  the  miare- 
prisentation  in  Thomas'^  letter  induced  the  surety,  con* 
trary  to  his  previous  intention,  to  execute  a  deed  which 
could  be  enforced  against  him  at  law. 

E.  V.  WilUams  for  defendant  Harries.  —  First,  There 
was  no  proof  of  a  seisin  in  John  Hoskins  to  entitle  his 
devisee  Ann^  and  her  husband  John  Brown  to  make  the 
settlement  of  1795.  It  appears  from  the  recitals  in  the 
release  proved  by  the  plaintiff,  and  executed  by  him,  as 
well  as  from  those  in  the  condition  of  the  bond,  that 
defendant  J«  H.  Broiim  had  an  estate  tail  in  the  pre- 
mises, and  had  also  dealt  with  them  as  if  he  had  such 
an  estate. .  The  plaintiff  then  had  to  prove  that  the 
title  made  to  him  was  totally  different  from  that  thus 
stated  in  the  recitals ;  but  failed  to  negative  sufficiently 
the  existence  of  the  estate  tail  recited,  by  merely 
producing  the  deed  of  1795,  which,  assuming  the 
authority  of  the  parties  to  make  it,  would  shew  that 
the  defendant  J.  H,  Brown  had  only  an  estate  for 
life,  while  no  possession  by  John  and  Mrs.  Brown 
under  the  deed  of  1795  was  proved.  By  the  settle- 
ment of  that  date,  John  Brown  had  an  estate  for  life 
by  survivorship,  but  the  estate  which  ought  to  have 
existed  in  him  as  husband  of  Miss  Hoskins,  the  devisee 
in  fee,  did  not  follow  the  course  of  that  limitation.  Fraud 
is  not  to  be  presumed  in  either  case  ;  then  Mrs.  Brown 
may  have  supposed  herself  possessed  of  a  larger  estate 
than  she  had,  as  well  as  the  defendant  J.  H.  Brown. 

The  remaining  point  is.  Whether  by  the  recovery  a  fee 
did  not  vest  in  the  plaintiff  *'  according  to  the  true  in^ 
tent  and  meaning"  of  the  indentures  of  lease  and  release 
coupled  with  the  bond  ?  Assuming  the  truth  of  the  facts 
in  the  recitals  of  the  bond  and  release,  there  was  a  right 
to  assume  that  J.  H.  Brown  had  an  estate  tail.    It 
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did  80  vest,  for  such  a  recovery  as  was  contracted  for 
was  in  fact  suffered.  The  decision  in  35  H.  6.  34.,  cited 
from  18th  Viner's  Abridgment,  161.^  on  the  last  argu- 
ment, that  a  recital  being  in  the  words  of  the  lord  only, 
should  not  estop  the  tenant  to  plead  hars  de  son  fee, 
is  thus  explained  and  qualified  in  Co.  lit.  352.  b, 
"  neither  doth  a  recital  conclude,  because  it  is  no  direct 
aflbmation ;''  and  in  Shelly  v.  Wright  (a)  it  was  held, 
that  the  recital  of  a  particular  fact  in  a  deed  estops  the 
party  executing  from  disputing  it ;  the  Chief  Justice 
denying  the  old  authorities,  that  recitals  cannot  operate 
by  way  of  estoppel.  Recitals  are  strong  evidence  of 
the  meaning  of  parties,  as  appears  from  the  class  of  cases 
which  decide,  that  the  true  meaning  of  an  obligation  is 
to  be  taken  from  the  recitals  and  condition.  In  each  of 
the  cases  of  Arlington  v.  Merrick  {b\  Wardens  of  St. 
Saviour*s  Soutkwark  v.  .Bostock  (c),  Liverpool  Water- 
iDorks  Company  v.  Atkinson  (d),  Hassel  v.  Long  (e). 
Curling  v.  Chalklen  (/),  Peppin  v.  Cooper  (g),  PearsaU 
V.  Summersett  (A),  all  of  which  arose  on  security  bonds, 
the  general  words  of  the  obligatory  parts  were  held  to  be 
restrained  by  the  particular  recitals  in  the  conditions. 
In  Payler  v.  Homerskam,  (i)  Mr.  Justice  Bayley  says, 
''There  is  no  doubt  a  particular  recital  in  a  deed  will  re- 
strain the  general  words ;"  a  doctrine  relied  on  by  Dallas 
C.  J.  in  Solly  v.  Forbes.  (/)  In  Parker  y.  Wise^^k)  Lord 
^Jknborough  assents  to  the  position,  that  the  decisions 
from  Arlington  v.  Merrick  to  Hassell  v.  Long  agree  that 
the  condition  shall  be  taken  with  reference  to  the  recital, 
and  may  be  explained  and  restrained  by  it.    To  apply 

(a)  WUles,  12.  (h)  2  Stond.  408. 

(e)  2  New.  R.  176.  (<f)  6  Eut,  607.            (e)  2  M.  &  S.  363. 

(/)  3  M.  &  S.  602.  0)'2  B.  &  A.  481. 

U)  4  Tiaat.  603.    See  Smuam  ?.  Be//,  2  Campb.  39. 

(i)4M.&S.423. 

0)  2  Brad.  &  B.  50.  See  Bee.  Ab.  Releeee  (K). 

W  6  M.  &  S.  247. 

p2 


1831. 

Edwards 

V. 

Brown 
tnd  Olheri, 


204  CASKS  IN  HILARY  TEEM, 

1831.  tbftt  principle  here,  ib^  release  to  wbieh  tbe  {daintiff 
tod  defbodjuit  J*  H.  Broum  are  ptrtiee,  recitee  tbe  latter 
to  be  seised  in  tail,  and  is  qptemporaDeou^  with  the  bond. 
Tbe  recital  of  the  bond  also  states  the  eeim  seisin  ia  tail, 
and  though  that  is  the  language  Qf  the  obligor,  jet,  as 
an  estoppel,  it  is  in  some  degree  leoiprocal,  btodiog  both 
parties,  Co.  JM-  362,  a*  Harris  appears  to  have  been 
a  mere  surety,  aod  the  condition  of  a  bond  being  for  the 
benefit  of  tbe  obligor,  shall  be  constroed  favonraUy 
for  bis  advantage.    Butkr  v.  Wigg0,  (a) 

Cur,  adv.  vub. 

Jan.  isiA.  Ba YLEY  B,  DOW  d^ivered  the  judgment  of  the  Court 
rrr-This  was  an  action  of  debt  on  a  bond,  dated  12th  of 
Odob^,  1826,  in  which  the  defendant  Brtmrn  suffered 
judgment  by  defanlt ;  and  the  defendants  Harries  and 
Stephens  pleaded  separately.  The  bond  as  set  out  on 
qyer  appeared  to  have  been  given  on  a  mortgage  for 
1800^  to  the  plaintiff  by  the  defendant  Brown,  and  the 
conditicm.  after  reciting  that  Brown  was  seised  in  tail  of 
the  mortgaged  premises,  and  that  by  lease  and  release  of 
Qven  date,  the  premises  had  been  conveyed  to  make  a 
tenant  to  the  precipe  that  a  recovery  might  be  suffered, 
was— That  if  a  recovery  should  be  suffered  in  the  man- 
ner and  form  mentioned  in  the  indentures  of  lease  and 
release,  and  so  or  in  such  manner  as  that  under  and  by 
virtue  thereof,  and  of  the  lease  and  release,  the  premises 
should  be  vested  in  the  plaintiff  in  fee,  according  to  the 
true  intent  and  meaning  of  the  release,  the  bond  should 
be  void.  [The  learned  Baron  here  stated  the  pleadings 
and  issues.] 

At  tbe  time  of  the  trial  the  defendant  Stephens  offered 
to  prove,  that  he  was  drawn  in  by  fraud  to  execute  the 
bond ;  but  the  learned  Judge  being  of  opinion  that  fraud 

(a)  1  Sannd.66«. 
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could  not  be  givm  in  evidence  oh  non  e^  factum,  timt 
eyidence  was  rejected ;  and  it  is  upon  the  ground  that 
BQch  rejection  was  improper  that  the  rule  for  a  new  trial 
was  obtained  on  the  part  of  Stepheni.  Upon  the  otber 
issues  it  appeared  by  the  marriage  settlement  of  April 
1796  of  the  father  and  mother  of  defendant  Browpi, 
that  he  took  only  a  life  estate  in  the  mortgaged  premises, 
and  it  is  upon  the  insiiffieiency  or  inadmissibility  of  that 
eridenoe,  tbat  Mr.  WiUkims  obtained  his  rule  to  enter  a 
verdict  for  defendant  Harries  on  the  second  and  fourth 
issues. 

The  first  question  therefore  is^  whether  fraud  can  be 
given  in  evidence  on  non  est /actum  ?  and  I  am  df  opinion 
it  cannot.  I  agree  that  whatever  shews  tbat  the  bond 
never  was  the  defendant's  deed,  may  be  given  in  evi*> 
dence  on  the  plea  of  n^n  est  factum  /  bat  if  a  party  ac- 
tually e:«ecutes,  being  competent  to  execute  at  the  time, 
and  was  not  deceived  as  to  the  actual  contents  of  the 
bond,  though  be  might  be  misled  as  to  its  legal  effect, 
and  though  he  might  have  been  entitled  to  avoid  the 
bond  by  stating  on  the  record  that  he  was  so  misled,'  he 
is  not  at  liborty  on  the  plea  of  non  est  factum  to  say  that 
it  never  became  by  execution  his  deed. 

The  rule  as  laid  down  in  Gt/forr'sBvidence,  162.  is  this : 
that  Uke  only  point  in  issue,  and  the  controversy  on  non 
est  factum  is,  whether  the  deed  declared  on  be  the  act  of 
the  party ;  so  that  when  the  act  is  proved  to  be  done, 
the  whole  matter  denied  by  the  del^dant  is  proved  tb 
the  jury ;  but  if  tbere  be  any  other  circumstances  to 
destroy  tbat  act  and  avoid  its  binding  force,  they  nrast 
be  shewn  to  the  Couft,  tbat  the  Court,  and  not  the  jurjr, 
may  judge  whether  they  are  sufficient  to  avoid  that 
deed.  We  accordingly  meet  with  many  instances  wh^e 
thatwhicb  would  avoidadeed  and  destroy  its  bmdingforiGJe, 
both  at  common-law  and  by  statute,  has  been  held  inad- 
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missible  in  evidence  on  non  est  factum,  as  well  at  other 
instances  in  which  it  has  been  specially  pleaded. 

In  Whelpdale's  case  (a)  the  third  resolution  is, ''  where 
a  bond  or  other  writing  is  by  act  of  parliament  enacted 
to  be  voidi  the  party  who  is  bound  cannot  plead  non  est 
factum :  but  in  construction  of  law  a  deed  is  to  be 
avoided  by  the  party  who  is  bound  by  it,  by  pleading 
special  matter,  taking  advantage  of  the  act  of  parlia- 
ment; for  although  the  act  make  the  bond  or  other 
writing  void,  yet  thereto  the  law  does  tacitly  require 
orders  and  manner  which  obligor  ought  to  follow/' 

In  CoUcn  V.  Goodridge{b)  the  defendant  was  not 
allowed,  on  non  est  factum,  to  refer  to  the  condition  of 
the  bond  to  shew  that  it  was  in  restraint  of  marriage, 
and,  therefore,  void  at  common  law. 

Harmerv.  Rowe{c)  is  not  distinguishable  from  this 
case.  There  the  bond  and  condition  were  set  out  on  oyer, 
and  non  est  factum  only  was  pleaded.  The  defendant 
was  not  allowed  to  prove  on  that  plea,  that  the  bond 
was  given  to  stifle  a  prosecution  for  felony,  and  was, 
therefore,  void  at  common  law,  though  the  fraud  was 
there  clear,  and  the  plaintiff  had  received  notice  of  the 
defence  to  be  set  up. 

In  Thompson  v.  Harvey,  (d)  where  the  objection  to  a 
bond  was,  that  it  was  in  restraint  of  trade,  which  is  a 
common  law  objection,  it  was  pleaded  specially ;  so 
in  Collins  v.  Blantem,  (e)  where  the  defence  to  an  action 
on  a  bond  was,  that  it  was  given  to  suppress  a  prosecu- 
tion for  perjury ;  and  in  both  cases,  the  conclusion  of 
the  plea  was  not  et  sic  non  est  factum,  but,  *'  and  so  the 
bond  was  void  at  law.*'    The  two  last  cases  are  instances 


(a)  6  Co.  119.  (b)  Bit.  R.  1108. 

(e)  6  M.  £c  S.  146.    9  Obit.  R.  tS4.    2  Stark.  R.  86.  S.  C. 
(d)  1  Shower,  2.  («)  2  Wils.  341. 
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where  illegality  of  consideration  at  common  law  was  spe-        1831. 
cially  pleaded  in  actions  on  bonds.     But  the  authorities      ed^ards 
which  come  closest  to  this  case,  and  press  most  strongly  ^* 

on  my  mind,  are  the  cases  of  duress  and  threats.  Every  tnd  otbert. 
argument  which  can  apply  to  a  case  where  fraud  is  the 
defence,  applies  equally,  where  threats  or  duress  are  so 
relied  on ;  a  party  is  equally  deprived  of  his  free  agency 
and  uncontrolled  judgment  in  either  case ;  and  yet 
in  cases  of  duress  or  threats,  the  authorities  are 
uniform,  that  they  cannot  be  given  in  evidence  upon 
non  est  factum,  but  must  be  pleaded  specially.  The 
role  I  have  mentioned  from  Gilbert's  Evidence,  162,  is 
given  as  a  reason  why  a  man  cannot  give  duress  in  evi- 
dence on  non  est  factum.  In  1  H.  7.  15  b.  Keble  lays  it 
down :  'Mf  a  man  confess  an  obligation  to  be  his  deed, 
he  shall  not  conclude  non  est  factum,  as  if  he  plead  in- 
fancy. Same  law  is  where  he  pleads,  that  he  made 
obligation  by  duress  of  imprisonment."  So  14  H.  8. 
28  a.  ''  if  a  deed  be  made  by  duress  of  imprisonment, 
defendant  ought  to  conclude  to  the  action,  for  it  would 
be  a  false  conclusion  to  say  et  sic  non  est  factum,  for  it 
was  his  deed.'*  Again,  Plowden,  66;  "  if  an  infant  or  a 
man,  by  duress,  makes  an  obligation,  they  shall  demand 
judgment  si  actio,  because  the  delivery  of  the  deed  was 
not  void."  So  Doctrina  Placitandi,  259  ;  "  If  a  feme 
covert  make  an  obligation,  she  may  plead  non  est  factum, 
for  the  delivery  is  void  ;  but  otherwise  it  is  in  the  cases 
of  an  infant  or  of  duress,  for  there  it  is  only  voidable, 
and,  therefore,  parties  cannot  plead  non  est  factum,  but 
shall  demand  judgment  si  actio.** 

The  second  resolution  in  Whelpdale^s  case  is  to  the 
same  effect,  and  upon  these  authorities  my  opinion  is, 
that  the  plea  of  non  est  factum  in  this  case  did  not  en- 
title the  defendant  to  give  the  evidence  he  offered,  and 
consequently,  that  such  evidence  was  rightly  rejected. 

This  brings  us  to  Mr.  Williams'u  objections,  on  which, 
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as  counsel  for  Harries,  he  seeks  to  enter  a  judgmoit  for 
that  defendant  on  second  and  fourth  issues.  This  first 
objection  is,  that  seisin  of  John  Hoskifu,  matenial 
grandfather  of  defendant  J.  H.  Brown,  was  not  estsr 
blished  ;  and  that  such  a  possession  as  the  settlemeDt  of 
1795  would  have  given,  was  not  made  out,  inasmuch 
as  John  Brown,  father  of  J.  H.  Brown,  would  have  beea 
entitled  to  a  life  estate  under  the  deed  of  settleoAent  of 
1796 ;  and  the  inference  is  drawn,  that  there  was 
nothing  to  shew  that  J.  H.  Brown  was  bound  by  the 
settlement  of  April,  1795,  and  his  mother's  will  of  1809, 
or  that  J.  H.  Brown  had  not  an  estate  tail,  and  tlial^ 
therefore,  these  documents  were  improperly  admitted. 
This  was  the  object  of  the  ai^^ment,  as  I  understood  it, 
and  the  answer  to  it  seems  to  me  to  be  fully  established 
by  the  cotemporaneous  mortgage  deed  executed  by  the 
defendant  Harriet,  on  13th  Oa.  1826.  That  deed  ifl|, 
undoubtedly,  evidence  against  Harries,  and  states,  that 
John  Hosldns  was  seised  in  fee  of  the  premises  m  ques- 
tion, and  devised  them,  by  his  will  of  Dec.  1794,  to  the 
defendant  J,  H,  Brown^u  mother  in  tail.  That  recital, 
therefore,  establishes,  as  against  Harries,  the  seisin  of 
Johfi  Hoskins,  and  the  fine  which  was  levied  in  March 
1795,  would  convert  Mrs.  BrowH*s  estate  tail  into  a 
base  fee,  and  would  enable  her  to  make  the  settlement 
of  April  1795,  under  which  her  will  of  1800  would 
operate.  Then  as  to  the  life  estate  to  which  John 
Brown's  father  became  entitled  oo  his  wife's  death  in 
1809  ;  the  recitals  in  the  same  conveyance  accoont  for 
it  as  against  Harries,  because  they  show,  that  in  Dec 
1817,  the  life  estate  of  John  Brown  was  sold  under 
the  insolvent  debtors'  act,  to  the  defendant  J.  H.  Browiu 
The  seisin,  therefore,  of  John  Hoskiusj  the  grandfather^ 
was  established,  and  the  possession  of  defendant  Brown 
shown  to  be  in  conformity  to  the  deeds  of  1795,  as  being 
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derived  from  and  bottoming  itself  in  the  life  estate  Of 
Jolm  Brown^ 

The  second  objection  on  behalf  of  Harfies  is,  that  by 
the  recoyery  which  was  suffered  a  fee  did  Test  in  the 
plaintiff  *^  according  to  the  true  intent  and  meaning  of 
the  release.*'  This  objection  rests  wholly  on  the  Wording 
of  that  exprestton^  and  is  founded  upon  this,  that  ac- 
cording to  the  true  intent  and  meaning  of  the  release, 
and  the  right  constructioti  to  be  put  on  it,  it  was  suffix 
cient  if  a  recovery  was  suffered,  but  that  it  Was  not  essen*- 
tial  that  it  should  give  the  plaintiff  a  fee.  The  first 
answer  is,  that  it  makes  the  construction  of  the  release 
parcel  of  the  issue  to  be  tried  by  the  jury,  putting  it  to 
them  to  decide,  not  a  question  of  fact,  but  a  matter  of 
law ;  and  next,  that  it  gives  the  words  in  this  issue,  a 
meaning  they  could  not  have  been  intended  to  bear. 
If,  according  to  the  true  construction  of  the  issue,  they 
are  inserted  to  qualify  it,  and  to  make  it  mean,  not  that 
the  recovery  vested  a  fee  in  the  plaintiff  sknpUciter,  but 
that  it  vested  a  fee  in  him,  as  far  as  a  recovery  by  J.  JEf. 
Broum  could  vest  one,  the  objection  taken  would  be  valid ; 
but  if  these  words  meant  no  more  than  to  signify  that  it 
was  the  intention  of  the  release,  that  the  plaintiff  should 
have  a  perfect  and  effectual  fee,  the  objection  fails,  and 
the  plaintiff  is  entitled  to  have  this  rule  discharged.  I 
have  no  doubt  the  latter  is  the  meaning.  The  defendants 
all  represent  by  the  recital  in  the  condition  of  the  bond, 
that  /•  H.  Brown  is  seised  in  tail.  The  plaintiff  takes 
the  estate,  not  for  enjoyment,  but  as  a  security  for 
money,  not  of  his  own,  but  trust^money*  When, 
thevefoie,  he  takes  a  covenant  for  a  recovery,  which 
if  the  recital  were  true  would  give  him  a  fee,  be  does 
wisely  to  take  a  covenant,  not  merely  that  a  recovery 
Bhall  be  snSered,  but  that  it  shall  be  suffered  so  as 
to  have  the  effect  of  giving  him  the  fee,  it  being 
clearly  and  unequivocally  the  intent  of  that  security. 
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that  he  should  have  the  fee.    The  species  of  contract  for 

title,  which  a  mortgagee  is  naturally  to  be  expected  to 

take,  cannot  be  one  that  is  qualified  according  to  such 

title  as  mortgagor  may  have,  but  one  that  is  absolute ; 

and  as  the  condition  of  this  bond  shews,  that  the  money. 

secured  by  the  bond  was  lent  to  J.  H.  Brown  byway  of 

mortgage,  this  was  the  species  of  absolute  contract  which 

the  defendants  were  naturally  to  expect     I  am,  there* 

fore^  of  opinion,  that  both  rules  in  this  case  ought  to 

be  discharged. 

Rules  discharged. 


When  a  part- 
.nenhip  name 
is  pledged  by 
a  bill  drawn 
in  the  name 
of  the  firm, 
the  partner- 
ship of 
whomsoever 
consisting, 
and  whether 
the  partners 
are  known  or 
secret,  or  are 
named  in  tiie 
firm  or  not, 
will  be 
bound,  unless 
the  title  of 
the  party 
seeking  to 
charge  them 
can  be  im- 
peached. 


WiNTLEand  Another  against  Crowther  and  Coombs. 

A  SSUMPSIT  by  indorsees  against  the  drawers  of  two 

bills  of  exchange,  the  first  dated  18th  August,  1828, 

for  130/.  105.  6d. ;  the  other,  dated  5th  September,  1828, 

for  46/.  IO5.     Defendant  Crowther  sufiered  judgment  by 

default. 

At  the  trial  before  Bolland  B.  at  the  Sittings  afler  Tri- 
nity term,  1830,  it  appeared  that,  previous  to  October , 
1827,  the  plaintiffs,  as  linen-drapers  in  Bristol,  had 
had  long  dealings  with  defendant  Crowther,  who  was  a 
broker  and'  slop-seller  there.  Defendant  Coombs  was  a 
coal  merchant  at  Newport  in  Monmouthshire.  In  that 
month  a  partnership  was  formed  between  the  defend- 
ants. By  the  articles  Crowther  was  to  sell  Coombs's 
coals  at  Bristol  at  a  sepai*ate  place  from  his  {Crowther's) 
house,  where  he  had  his  slop-selling  business  in  the  name 
of  Crowther  only.  Coombs  was  to  be  a  dormant  partner  in 
the  coal  concern,  which  was  to  be  carried  on  in  the  name 
of  **  Crowther  and  Co." ;  the  slop-selling  business  being 
still  in  the  name  of  Crowther  only.  All  such  bills  as 
should  be  wanted  were  to  be  drawn  by  Benjamin  Crow- 
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ther  and  Co.     The  above  bills  were  drawn  at  three 
months  by  the  defendant  Crowther,  in  the  name  of  B, 
Crowther  and  Co.  on  a  Dublin  house,  being  made  pay- 
able to  the  order  of  the  drawers  in  London  for  value 
received  in  coals,  and  were  indorsed  to  the  plaintiffs. 
At  the  time  of  indorsing  the  first  bill  to  the  plaintiffs, 
the  defendant  Crowther  was  indebted  to  them  on  two 
overdue  bills  drawn  by  the  plaintiffs,  and  accepted  by 
Crowther  alone  for  40L  and  30/.  8s.  in  payment  for  goods 
sold  to  him  in  his  separate  business  as  a  slop  seller. 
Crowther  then  called  on  the  plaintiffs,  and  said  he  had 
a  bill  for  130/.  dated  18th  August,  for  which  he  wanted 
cash.    One  of  the  plaintiffs  went  to  his  cash-box  and 
gave  him  something.    The  bill  for  130/.  10s.  6d.  was  then 
left  with  the  plaintiffs.  Neither  bill  was  ever  circulated  by 
them.  In  November,  the  bill  for  130/.  \0s.  6d.  became  due. 
The  plaintiffs  applied  for  payment  to  Crowther  only,  who 
then  said  he  should  go  over  to  his  partner  Coombs  at 
Newport*  In  December  the  plaintiffs  arranged  with  Crow* 
ther  to  pay  off  the  balance  due  by  monthly  instalments^ 
and  delivering  over  a  number  of  seamen's  tickets  which 
he  had  obtained  in  his  slop-business.     In  January,  1829, 
he  became  insolvent,  and  the  plaintiffs  then  claimed  the 
amount  of  the  bills  from  Coombs.     No  bill-book  was 
kept  by  the  plaintiffs.    The  bills  accepted  by  the  de- 
fendant Crowther  in  favour  of  the  plaintiffs  were  found 
in  his  possession,  but  without  any  appearance  of  having 
been  paid,  and  were  produced  by  Coombs  at  the  trial. 

The  learned  Baron  left  it  to  the  jury,  whether,  under 
the  circumstances,  the  plaintiffs  had  exercised  sufficient 
caution  in  taking  the  bills  sued  on,orwhetiier  the  trans- 
action shewed  such  gross  negligence  in  the  plaintiffs  as 
amounted  to  fraud  and  covin  ? — Verdict  for  the  plaintiffs. 


1831. 

WiMTLE 

ftDd  Anotbct 

V. 

Crowthcb 
ftDd  Aaother. 


Ludlow  Serjt.  for  the  defendant  Coombs,  had  obtained 
ft  rule  in  Michaelmas  Term  for  setting  aside  the  verdict 
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WlMTLB 

wdAaollMr 

Gbowthbr 
Mid  ▲■•tbcr. 


as  against  the  evidence,  and  for  a  new  trial,  citiDg 
Uoyd  ▼.  Ajshby.  (a) 

F.  Pollock  and  John  Jeroitj  shewed  canse  in  that  term. 
— These  bills  were  so  drawn  as  to  bind  the  defendant 
Coombs*  The  coal  trade  was  carried  on  in  Brkiol  where 
the  plaintiffs  live,  and  the  bills  purport  to  be  drawn  fer 
value  received  in  coals.  Therefore,  when  the  plaintifls 
took  those  bills,  they  might  reasonably  suppose  them  to 
be  drawn  on  account  of  the  partnership,  having  no  notice 
to  the  contrary.  Notice  to  Cr&u^her  of  the  non-payment 
of  the  bills  which  they  had  authority  to  draw,  was  notice 
to  his  partner  Coombs*  Then  if  the  transaction  was  within 
the  scope  of  his  authority,  though  in  fraud  of  the  part- 
nership, the  defendant  is  liable.  They  distinguished 
Uoyd  V.  Ashby,  and.  admitted  that  the  verdict  should 
be  reduced  by  the  amount  of  the  two  bills  for  40L  and 
38/.  8^  6d.  accepted  by  Crowiher  alone  for  his  debt 
to  plaintiffs,  and  handed  back  to  him  by  them  in  part 
discount  of  the  finit  bill  for  130/. 


Ludlow  Seijt  and  Talfourd,  in  support  of  the  nde, 
u^ed  that  the  facts  above  detailed  shewed  that  the 
bills  sued  on  were  drawn  in  fraud  of  the  partnership  for 
other  than  partnership  purposes,  and  that  the  phdntiffi 
had  been  guilty  of  gross  negligence  in  taking  them  with 
a  full  opportunity  ^perceiving  their  indicia  of  fraud.  If 
they  were  conusant  of  the  coal«irade  canied  on  by 
Crowtber  with  the  defendant  Coombs,  as  contended  on 
the  other  side,  they  must  have  known  that  it  did  not 
require  the  drawing  bills  except  in  payment  for  coals,  (a) 
and  in  the  situation  in  which  they  stood  with  Crawther, 
should  have  inquired  what  occasion  the  coal  concern 


(«)  a  C.  &  p.  ISS.  AMMtl,  c.  J. 

(6)  Set  Didbifuofi  ▼.  Ka^,  1#  B.  &  C.  188. 
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had  for  inaoey.  Crtnother  at  hit  insolvency  posaBssed 
the  two  bilb  for  40/.  and  38/.  8f.  6d.,  accepted  by  him<- 
self  alone  in  favour  of  the  plaintiffs  for  slop  goods^  the 
last  of  which  had  become  due  on  the  day  the  bill  for 
130/.  now  sued  on  was  discounted  by  plaintiffs.  No  re- 
ceipt appeared  on  either  or  any  evidence  of  their  pay- 
ment by  Crowther.  They  probably  were  handed  back 
to  him  in  part  of  the  discount.  When  a  partnership 
name  is  put  on  a  bill  by  one  partner,  but  the  party  at 
whose  request  it  is  done  knows  it  is  not  on  the  account 
or  for  the  benefit  of  the  partnership^  but  is  the  act  of 
the  partner  only,  he  cannot  sue  on  that  bill.  Arden  v. 
Sharp,  (a)  Wells  v.  Masterman,  (6)  Shirreffy.  Wilkes,  (c) 
RoLf  V.  Taj/hfr,  {dj  Wood  v.  Holbech.  (e) 

Secondly,  Coombs  was  only  a  dormant  partner,  and 
had  no  interest  in  the  transaction.  Uoyd  v.  Ashb^ 
shews  that  an  indorsee  cannot  maintain  an  action  against 
a  dormant  partner  on  a  bill  accepted  by  one  partner  in 
a  transaction  not  relating  to  the  partnership,  because  the 
former  has  no  interest  on  the  bill,  nor  was  the  bill  taken 
on  his  credit,  as  he  is  not  known  to  be  a  partner. 

Coombs  was  not  held  out  to  the  world  as  a  partner^ 
nor  is  there  any  evidence  that  the  plaintiffs  knew  that 
he  was  a  partner  of  Crowther  before  the  observation  of 
Crowther  to  them  after  the  first  bill  was  returned  for 
non  payment.  The  addition  of  "  and  Co.'*  to  Crowther's 
name  as  drawer  of  the  two  bills  now  sued  on,  was  not 
proof  in  itself  that  he  had  any  partner.  In  De  Mont- 
fort  V.  Saunders  and  others,  lately  heard  in  the  King's 
Bench,  that  court  decided,  that  the  words  "  and  Co.''  were 
so  frequently  used  by  a  firm  consisting  of  one  person 
only,  xhat  no  inference  either  way  could  be  drawn  from 
their  occurrence ;  one  partner  has  not  a  right  to  bind 


1831. 

WlHTLt 

tnd  Aaodiar 

Crowtrbr 
and  Aamihmm 


(«)  a  lip.  B.  »S4. 

(e)  1  But,  48. 

(0  May  20, 1826.  Cbitty  on  Bnii. 


(6)  lUd.  7S1. 
(cT)  19  East,  175. 
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and  Another 

V. 

Growth  ER 
and  Another. 


Jan.  aoth. 


another  without  his  knowledge,  by  drawing  a  bill  for 

* 

his  own  private  debt^  and  that  is  a  defence  in  an  action 

by  an  indorsee.    Green  ▼•  Deakin.  (a) 

Cur.  adv.  vult. 


Bayley  B.  now  delivered  thejudgment  of  the  Court 
— ^This  was  an  action  by  the  indorsees  against  the  de- 
fendants as  drawers,  on  two  bills  of  exchange,  one  dated 
18th  August,  1828,  for  130/.  lOs.  6d.,  another  dated  5th 
September,  1828,  for  45/.  10s.     Crowther  suffered  judg- 
ment by  default.    The  defence  set  up  by  Coombs  was, 
First,  that  the  bills  sued  on  were  not,  properly,  partner- 
ship bills ;  that  they  were  not  applied  to  any  partner- 
ship purpose ;  that  the  creditor  passed  them  away  in 
fraud  of  the  partnership  ;  and  that  plaintiffs  took  tliem 
under  circumstances  from  which  they  ought  to  have  in- 
ferred such  fraud.     Secondly,  that  Coombs  was  a  secret 
partner  only  ;  that  the  plaintiffs  knew  nothing  of  him; 
an(l  that  it  was  not  until  long  after  the  bills  were  dis- 
honoured that  they  made  any  inquiries  about  Cooml^ 
and  that  they  continued  treating  with  Crowther  after 
the  bills  became  due,  as  if  he  and  he  only  was  the  person 
bound  by  them.     Uoyd  v.  Ashby  was  cited  on  this  se- 
cond point,  and  we  have  since  been  referred  to  Ex-parie 
Boletho\(b)  but  Uoyd  v.  Ashby  having  been  re-coo- 
sidered  by  the  court  of  King's  Bench,  a  new  trial  was 
considered  proper,  and  in  Ex-parte  Boktho  a  joint  and 
a  separate  trade  were  carried  on  in  the  name  of  the  sam^ 
individual  Isaac  Blackburn,  so  that  no  partnership  i^ 
was  pledged,   and   the  issues  were   directed  solely  to 
find  whether  bills  drawn  and  indorsed  by  him  in  his  owo 
name,  payable  to  his    order,  which  were  afterwards 
indorsed  and  procured  to  be  discounted  by  his  part- 
ner in  the  joint  trade,  were  drawn  on  account  of  the  sepa- 
rate or  joint  business ;  and  whether  the  bankrupts  were 


(a)  2  stark.  C.N.  P.  347. 


(6)  1  Bock'f  B.  Cat.  19^- 
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jointly  liable  as  for  monies  lent.  Passing  by  these 
cases,  we  are  of  opinion,  that  where  a  partnership 
name  is  pledged,  the  partnership  of  whomsoever  it  may 
consist,  whether  the  partners  are  named  in  the  firm 
or  not,  and  whether  they  are  known  or  secret  partners, 
will  be  bound,  unless  the  conduct  or  title  of  the  person 
who  seeks  to  chai^  them  can  be  impeached. 

It  is,  therefore,  on  the  first  point  only  that  we  have 
had  doubts ;  the  evidence  on  which  applies  chiefly  to 
the  first  bill.  Both  bills,  indeed,  are  drawn  by  Crow* 
ther,  and  both  indorsed  by  him ;  there  is  nothing  on 
either  bill  to  shew  that  Coombs  was  privy  to  its  existence. 
Between  January  and  April,  1828,  Crowther  contract- 
ed a  separate  debt  of  78/.  85.  6J.  with  the  plaintiffs,  and 
on  10th  May,  1828,  the  plaintifis  drew  on  Crowther  at 
two  months  for  40/.,  and  on  28th  June,  1828,  they  drew 
a  second  bill  on  him  for  38/.  8s.  6d»  The  first  of  these 
bills  became  due  on  the  13th  July,  1828,  and  was  dis- 
honoured on  the  18th  August,  the  very  day  of  the 
date  of  the  first  of  the  bills  on  which  this  action  is 
founded.  Crowther  went  to  the  plaintiffs  with  the  bill 
for  130/.  10s.  6d.,  and  told  Gilbert,  plaintiflf's  servant, 
that  he  had  a  bill  for  which  he  wanted  cash.  Gilbert 
shewed  him  in  to  one  of  the  plaintiffs,  who  went  to  his 
strong  box  in  which  he  kept  his  cash  and  securities,  and 
from  which  he  gave  Crowther  something,  and  Crowther 
went  away.  Gilbert  then  saw  that  that  plaintiff"  had  a 
bill,  but  did  not  know  what  he  had  given  for  it.  The  bills 
for  40/.  and  38/.  %s.  6d.  were  afterwards  in  possession 
of  Crowther,  and  were  produced  by  Coombs  at  the  trial. 
They  had  neither  of  them  any  receipt  on  the  back  of 
them ;  there  was  nothing  to  raise  a  presumption  that 
they  had  ever  been  presented  for  payment.  The  pro- 
bability, therefore,  was,  that  they  were  given  up  to 
Crowther  on  the  18th  August,  when  he  took  the  bill  for 
130/.  \0$.  6c/.  to  Wintle ;  and  had  the  plaintiffs  insisted 
on  retaining  the  verdict  for  these  two  sums,  40/.  and 


1831. 

WiNTLB 

ind  AoiotlNijf 

Ckowthbe 
ud  Another, 
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38/.  8s.  6(f.9  I  should  have  thoaght  there  ought  to  hare 
been  a  new  trial  in  order  to  a  reooDsidering  of  the  vrhole 
case ;  but  as  the  plaintiffs  abandon  the  verdict  as  to  those 
sums,  is  there  any  fair  ground  on  which  we  can  oonskl^ 
the  Terdict  as  wrong  for  the  residue  ?    There  is  no  evi- 
dence applicable  to  the  bill  (or  45/.  10«.  nor  any  thing 
to  impeach  the  transactions  on  the  bill  for  130/.  lOs.  6d,y 
except  this,  that  part  of  the  produce  was  misapplied 
to  Crawther^B  private  debts  of  40/.  and  38/.  8s.  6d. 
so  that  pro  tanto  there  may  have  been  «  fraud    on 
the  partnership  ;  but  it  does  not  foUow  that  the  frand 
went  beyond  those  two  sums,  nor  that  because  there 
was  a  partial  fraud  on  one  bill,  there  was  fraud  also  on 
the  other.    Though  the  jury  might  draw  such  an  infer- 
ence, can  we  say  they  ought?  and  we  should  not  be  jus- 
tified in  granting  a  new  trial  unless  we  so  thought.  When 
a  jury  did  draw  that  inference  on  a  former  tntl,  this 
Court  rightly  thought  the  case  ought  to  be  submitted  to 
another  jury.    I  do  not  mention  any  of  the  cases  I  have 
collected  on  this  subject,  because  in  none  of  them  is  the 
present  point  of  partial  fraud  or  partial  failure  of  consi- 
deration considered.    No  case  warrants  the  length  to 
which  such  an  inference  would  extend.    In  Shirreffy. 
Wilks,  (a)  Hope  v.  Cust,  (6)  and  Greett  v.  Deakin,  (c)  the 
private  debt  for  which  the  partnership  security  was 
pledged,  equalled  in  amount  the  security  given ;  and 
llie  transaction,  if  bad  at  all,  was  bad  in  toto ;  there  was 
no  distinction  between  one  part  and  another  of  the 
amounts  of  the  respective  bills ;  and  in  Ridley  v.  Tay- 
loTt  id)  the  partnership  security  was  adjudged  to  be 
eflfectually  given.     I  am,  therefore,  of  opinion  that  the 
rule  must  be  discharged  on  the  terms  of  reducing  the 
verdict  by  striking  out  40/.  and  38/.  85.  6df. 

Rule  discharged  accordingly. 


(«)  l&Bt.48. 

(e)  2Stark.C.N.P.t47. 


(6)  Cited  bj  LoDrtiiM,  J.  1  Baat»SS. 
(d)  IS  East,  175. 
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LuMBY  against  Allday. 

/^ASE  for  words.    The  first  count  of  the  declara-  Where  words 
tion  stated,  that  before  the  speaking  of  the  words,  a  penon  iu 

the  plaintiff  was,   and  hitherto  has  been,    and  still  an  office  of 
;  .  \    ,  ^  '        .    •         profit  which 

IS,  clerk  to  a  certain  incorporated  company ;  to  wit,  the  hare  a  na- 

Birmingham  and  Staffordshire  Gas  Light  Company,  and  Sj,ncVto"oc- 
as  such  clerk  had  always  behaved  himself  with  great  casion  the 
diligence,  industry,  and  propriety,  and  thereby  had  ac-  ^f^^  ^^ 
quired  and  was  acquiring  great  gains  and  profits  in  his  which  impute 
said  situation  as  clerk  to  the  said  company ;  neverthe-  some  neces- 
less  the  defendant  well  knowing  the  premises,  but  in-  ""^  qualifi- 

^  '^     .     .  cation  for  or 

tending  to  bring  the  plaintiff  into  public  infamy  and  some  miscon- 

disgrace  with,  and  among  all  his  neighbours,  and  the  ^jj^*^*  IU©  ae- 
Baid  persons  composing  the  said  company,  and  to  cause  tionable.  Se- 
it  to  be  suspected  and  believed  by  his  neighbours  and  ^^  ^  gi!^  Ugbt 
subjects,  and  the  persons  composing  the  said  company,  company 
that  the  said  plaintiff  was  of  a  bad  character  and  unfit  with  immoral 

to  hold  his  situation  of  clerk  to  the  said  company,  and  conduct  with 

^    /'  women,  that 

au  improper  person  to  be  employed  by  the  said  com-  imputation 
pany,  and  to  cause  him  to  be  deprived  of  and  lose  his  y^fe^nce^to 
situation,  and  to  vex,  &c.  him,  the  said  plaintiff,  on,  &c.  at,  his  office, 
&c.  iu  a  certain  discourse  which  the, said  defendant  then  }^iag  laid  to 

and  there  had  with  the  said  plaintiff  of  and  concerning  have  heen 

,         .      spoken   of 
the  said  plaintiff,  and  of  and  concerning  the  premises,  in  him  in 

1    •  £9% 

the  presence  and  hearing  of  divers  good  and  worthy  sub-  clerk  nor** 

jects  of  this  realm,  then  and  there,  in  the  presence  and  prored  to 

hearing  of  the  said  last  mentioned  subjects,  falsely  and  gionerhim 

maliciously  spoke  and  published  of  and  concerning  the  any  special 

damage. 

Where  the  material  part  of  the  words  declared  on  is  proved  toajurj,  the 
verdict  must  be  for  the  plaintiff;  and  a  nonsuit  will  not  be  entered,  though 
on  demurrer  or  motion  in  arrest  of  judgment  it  might  be  held  that  an  action 
could  not  he  maintained  on  the  words  proved. 

A  rale  will  be  granted  in  arrest  of  judgment  after  a  rule  for  a  nonsuit  is  dis- 
<^harged. 
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1831.       said   plaintiff,    and  of  and  concerning  the  premises, 
these  false,  scandalous,  malicious,  and  defamatory  words 
following :  that  is  to  say.  '^  You  (meaning  the  said  plaintiff) 
are  a  fellow,  a  disgrace  to  the  town,  unfit  to  hold  your 
(then  and  there  meaning  the  said  plaintiff's)  situation 
(thea  and  there  meaning  Ihe  said  sitviation  of  clerk  to 
the  Birmngham  and  Ste^ordshirt  Gas  Light  Company) 
for  your  conduct  with  whores ;  I  will  have  you  in  the 
Argus ;  you  (then  and  there  meaning  the  said  plaifttiff) 
have  bought  up  all  the  copies  of  the  Jlrgw,  knowing  you 
(then  and  there  meaning  the  said  plaintiff)  were  ex- 
posed ;  you  may  drown  yowrself.  for  you  (then  and  there 
meaning  the  said  plaintiff)  are  not  fit  to  live,  and  %  dis- 
gface  to  the  situation  you  (then  aiMl  there  meaning  the 
said  pktiotiff)  hold."  (then  and  there  meaning  the  said 
situation  of  cleifk  to  the  Birmkiglmm  and  SiiffordAin 
€ras  CompanyO 

The  above  words  were  stated  with  some  variations  in 
several  other  counts. — Plea  general  iasue^ — ^At  the  trial 
before  Akxander  C.  B.,  at  the  Warwick  Suqimer  Assizes, 
in  1830,  it  appeared,  that  the  plaintiff  had.  for  three 
years,  acted  as  clerk  to  the  Birmingham  and  Siq^ard" 
shire  Gas  Light  Company,  at  a  salary  of  250/.  per  ann. 
The  most  defamatory  of  the  words  laid  in  the  first 
count  were  proved.  The  Argus  was  proved  to  be  a  pub- 
lication appearing  at  Birmingham  monthly.  No  proof 
was  given  of  any  written  appointment  of  the  plaintiff  as 
clerk.  The  Chief  Baron  directed  the  jury  that,  if  in 
their  opinion  the  words  used  would  probably  tend  to  in- 
jure the  plaintiff  in  his  office  of  clerk,  he  was  intitled  to 
a  verdict.  The  jury  found  a  general  verdict  for  plaintiff. 
Damages  405. 

In  Michaelmas  Term.  Adams  Serjt.  moved  to  enter  a 
nonsuit  on  two  grounds :  First,  that  as  the  words  proved 
were  not  spoken  of  defendant  in  his  office,  trade,  or  call- 
ing, and  did  not  import  such  improper  conduct  in  his 
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dn^  as  a  clerk,  as  would  be  likely  to  occasion  his  dis-  1831. 
mifisal,  thej  were  not  actionable,  no  special  damage  lumby 
having  been  proTed.  Lew/  v.  Milne  (a)  Wetherheadv. 
Armitag€.{b)  Secondly,  that  the  declaration  stated,  that 
the  |daintiiFf0a«  a  clerk  to  the  Gas  Light  Company  de- 
scribed, and  not  tibat  he  toas  appointed  a  clerk ;  the  evi- 
dence being,  thut  he  aeted  as  such  clerk,  but  no  proof 
being  given  of  any  reedatton  in  the  books  of  the  direc- 
tors that  he  should  be  «ppointed. 

The  Court  granted  a  rule  mst  for  entering  a  nonsuit  oix 
the  first  point,  but  on  the  seeond  point  mentioned  Berry- 
mm,  one  &c.  ▼.  Wise,{c)  Rutherford  r.  Evans,  (d)  and 
it  was  not  afterwards  mentioned. 

Goidburn  Serjt.  shewed  cause  in  the  same  term. 

The  objeetion  on  which  a  nonsuit  is  moved  for  arises 
on  the  record,  and  diould  have  been  the  subject  of  a 
motion  in  arrest  of  judgment,  by  which  the  plaintiff 
would  not  be  prevented  from  proceeding  to  error.  The 
wocds  are  said  not  to  be  actionable,  because  not  spoken 
of  the  plaintiff  with  reference  to  his  character  as  a  clerk. 
Bat  the  rule  laid  down  in  Onshw  ▼.  Home  (e)  is,  that 
words  are  actionable  when  spoken  of  one  in  an  office  of 
profit,  which  may  probably  ooeasioB  the  loss  of  his  office, 
or  when  spoken  of  persons  touching  their  respective  pro- 
fessions, trade,  and  business,  and  whkh  may  probably  tend 
to  their  damage,  or  may  be  of  probaUe  ill  consequence  to 
them  in  a  trade,  profession,  or  office,  (f)  This  rule  is  re- 
cognized by  Mr.  5^arAi^inhis  well-known  work  on  libel  (g), 
where,  in  distinguishing  between  words  reflecting  on  a 
persiKi  in  an  office  merely  honorary,  and  an  office  of 
profit,  he  says,  ^  where  the  o6ice  is  lucrative,  words 


(a)  4  Bing.  195.  (b)  2  Levins.  233.     3  Salk.  237.  8.  C. 

(e)  4  T.  R.  S66.  (<l)  6  Biog.  R«  451. 

(«)  S  Wils.  186.  (/)  S.  C.  Bla.  R.  T53. 
(g)  lit  Ed.  115, 116. 

Q  2 
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1831.        which  reflect  on  the  integrity  or  capacity  of  the  plain- 
tiff render  his  tenure  precarious^  and  are  therefore,  pro 


V.  tanto  a  detriment  in  a  pecuniary  point  of  view. 
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The  salary  of  the  plaintiff's  clerkship  was  proved.  The 
jury  were  the  judges  whether  the  words  tended  to  the  loss 
of  office,  and  have  found  in  the  affirmative.  It  may  be 
said,  that  the  peculiar  immorality  imputed  would  not 
disqualify  the  plaintiff  from  acting  as  a  clerk.  If  so,  the 
imputation  in  Woolnoth  v.  Meadows,  (a)  would  not  be 
actionable,  if  considered  only  as  tending  to  the  loss  of 
office.  Nor  was  it  necessary  to  aver  the  slanderous 
words  to  have  been  used  in  a  colloquium  concemiog 
the  particular  employment  of  the  plaintiff  as  a  clerk, 
for  that  necessary  application  appears  from  the  words 
themselves  (6)  which  reflect  on  the  conduct  of  the 
plaintiff/  so  as  to  render  precarious  his  tenure  of  office, 
and  need  not  be  alleged  as  spoken  of  him  in  that 
office.  In  Stanton  v.  Smith,  (c)  the  defendant  said 
of  a  tradesman,  **  that  he  was  a  sorry  pitiful  fellow 
and  a  rogue,  and  that  he  had  compounded  his  debts 
at  &.  in  the  pound ;"  and  the  plaintiff  had  judgment, 
though  no  colloquium  of  his  trade  was  alleged,  for  such 
words  spoken  of  a  tradesman  must  greatly  lessen  his 
credit,  and  be  very  prejudicial  to  him.  So  in  Reeot  v. 
Holgaie  {d),  these  words,  laid  to  be  spoken  of  plaintiff, 
being  a  malster,  habens  colloquium  of  him  and  his  trade, 
'^  Have  a  care  of  him,  and  do  not  deal  with  him,  he  is  a 
cheat  and  will  cheat  you ;  he  has  cheated  all  the  fanners 
at  E.,  and  is  now  come  to  cheat  at  IL"  were  held  ac- 
tionable as  in  themselves,  though  the  alleged  colloquium 
was  negatived,  for  they  supply  a  colloquium,  and  ap- 
peared to  be  spoken  of  his  trade.  To  say  of  a  physician 
"  that  he  is  a  drunken  fool,  and  ass,  and  no  scholar,"  i  s 


(«)  5  East,  468.  (b)  See  Starkio  on  Libel,  lit  £d.  S19,  SSO. 

(r)  Lord  Rajm.  1480.  {d)  2  Le?inz,  62. 
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acticmable  without  averring  a  colloquium  concerning  his  1831. 
profession ;  Cawdry  v.  Highly,  (a)  .  This  is  not  a  mere  lumby 
imputation  of  defect  of  moral  virtue,  as  of  insincerity  {b), 
but  of  immoral  acts,  having  a  strong  tendency  to  the  re- 
sult of  loss  of  office. — IBayky  B.  Comyns,  in  his  Digest, 
tit.  Action  on  the  Case  for  Defamation^])*  13)  to(D.27.), 
puts  cases  of  slander  of  a  man  in  his  office,  profession, 
or  trade.  Is  there  any  such  case  where  the  words  used  do 
not  impute  incapacity,  or  misconduct,  or  want  of  some 
qualification  necessary  to  carry  on  the  office  which  plain- 
tiff holds?] 

Adams  Serjt.  (with  whom  was  the  Attorney  General) 
in  support  of  the  rule. — If  the  words  are  not  actionable 
the  jury  cannot  find  damages,  and  there  should  be  a 
nonsuit.  As  the  words  merely  imputed  immorality,  they 
are  not  actionable  in  themselves  unless  a  special  tem- 
poral damage  be  shewn,  or  unless  they  touch  the  plain- 
tiff in  his  office.  Thus  words  laid  to  be  spoken  of  a  party 
in  a  trade  or  profession,  must  reflect  on  the  quality  of 
his  wares,  his  credit,  honesty,  skill,  8cc.  (c)  The  rule 
in  Wilson  only  applies  where  the  words  are  spoken  of  a 
person  in  an  office  of  profit.  Suppose  the  words  had 
been  **  You  are  a  disgrace  to  society,''  that  would  have 
equally  supported  the  manner  in  which  the  case  was  left 
to  the  jury,  who  cannot  judge  what  particular  words 
constitute  a  cause  of  action  or  not.  In  Seaman  v.  B^,  (d) 
the  words, ''  He  is  a  cozening  knave,  and  has  cheated 
his  master  of  barley,"  were  held  actionable  when  spoken 
of  a  servant  in  his  employ  as  such.  In  this  case  the 
words  used  do  not  prejudice  the  plaintiff  in  his  office, 
profession,  or  employment.     The  declaration  skilfully 

(a)  Cro.  Car.  270 ;  and  see  Jforfyn  ▼.  Bwrlmg*,  Cro.  El.  589. 
(h)  OmMbm  w.  Bonu,  Bla.  R.  T54.     S.  C.  9  WiU.  187. 

(c)  S«e  Com.  Dig.  ubi  tt^a,  and  Ahxand*r  r,  AngU,  tmtt,  14. 

(d)  Cro.  Car.  480. 
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1831.  avoids  laying  the  words  to  be  spoken  of  the  plaintiff  in 
his  office  as  a  clerk,  for  a  nonsuit  must  then  have  fol- 
lowed the  fidlure  in  proof.  The  only  aTerment  is,  that 
the  words  were  spoken  ^  of  and  concerning  the  pre- 
mises." It  is  true,  that  no  colloquium  of  the  plaintiff 
and  his  office  need  be  averred,  if  an  imputation  upon  the 
plaintiff  in  such  office  can  be  collected  from  the  words 
themselves,  but  they  are  not  actionable  in  themselves  so 
as  to  supply  the  want  of  that  averment,  nor  could  such 
averment  have  made  the  words  used  apply  to  the  plain- 
tiff's office.  No  charge  affecting  the  plaintiff  in  hia  office 
is  made :  a  libel  \i  in  itself  only  proof  of  what  is  positively 
averred  or  stated  therein*  Jomi  v.  Stevemt  (a)* — [Boy* 
ky  B.  The  jury  were  properly  desired  by  the  learned 
Judge  to  find,  whether  the  words  used  had  a  tendency  to 
produce  damage,  in  order  to  place  that  question  beyond 
dispute.  The  rule  is  undoubted,  that  if  the  facts  stated 
in  a  declaration  are  proved,  the  jury,  who  are  not  judges 
of  the  law,  must  find  for  the  plaintiff,  who  need  not  be 
nonsuited.  The  words.  Not  guilty,  do  not  involve  the 
question  of  legal  guilt.  If  this  action  will  not  lie,  sup- 
posing  all  the  facts  in  the  declaration  to  be  proved,  the 
defendant  should  demur,  or  move  in  arrest  of  judgment 
Our  duty  strictly  is  to  say  on  this  rule,  whether  the 
plaintiff  should  be  nonsuited  or  not,  it  not  having  been 
moved  in  the  alternative  in  arrest  of  judgment] 

His  Lordship  suggested,  that  the  proper  course  would 
be  to  confine  the  general  verdict  to  whatever  count  might 
be  considered  to  be  supported  by  the  evidence,  in  order 
to  avoid  the  ulterior  motion  in  arrest  of  judgment,  which 
if  the  rule  for  a  nonsuit  should  be  discharged,  might 
afterwards  be  made  on  the  ground  of  one  bad  count  in 
the  declaration. 

No  such  arrangement  having  taken  place, 

(a)  11  Price,  aS5. 
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Baylbt  B.  now  delivered  the  judgment  of  the  Court       ^__ 
— ^This  ca«e  came  before  the  Court  on  a  rule  mai  to  enter 
a  nonsuit,  the  ground  of  which  was^  that  the  words 
proved  on  the  trial  were  not  actionable. 

Two  points  were  discussed  upon  this  rule :  one,  whe- 
ther the  words  were  actionable  or  not ;  and  the  other« 
whether  this  was  properly  a  ground  of  nonsuit. 

The  declaration  stated,  that  the  plaintiff  was  clerk  to 
an  incorporated  company,  called  the  Birmingham  and 
Staffordshire  Qas  Light  Company,  and  had  behaved  him- 
self as  such  clerk  with  great  propriety,  and  thereby  ac- 
quired, and  was  daily  acquiring,  greal  gains ;  but  that 
the  defendant  to  Cause  it  to  be  believed  that  he  was  un- 
fit to  hold  his  situation,  and  an  improper  person  to  be 
employed  by  the  company,  and  to  cause  him  to  be  de- 
prived of  his  situation,  spoke  the  words  in  the  first  count 
(which  the  learned  Judge  here  read*) 

The  objection  to  maintaining  an  action  on  these  words 
is,  that  it  is  only  on  the  ground  of  the  plaintiff's  being 
cterk  to  the  company  that  they  can  be  actionable ;  that 
it  is  nbt  alleged  that  they  are  spoken  of  him  in  reference 
to  his  character  or  conduct  as  clerk  |  that  they  do  not 
from  their  tenor  import  that  they  were  spoken  with  any 
soch  reference ;  and  that  they  do  not  impute  to  him  the 
want  of  any  qualification  which  a  clerk  ought  to  have, 
or  any  misconduct  which  would  make  him  unfit  to  dis- 
charge faithfully  and  correctly  all  the  duties  <^  such  a 
clerk. 

The  plaintiff  relied  on  the  rule  laid  down  by  De  Grey 
C.  J.  in  Onslow  v.  Horne^  (a)  that  words  are  actionable 
when  spoken  of  one  in  an  office  of  profit  which  may 
probably  occasion  the  loss  of  his  office,  or  when  spoken 
of  persons  touching  their  respective  professions,  trades, 
and  businesses,  and  do  or  may  probably  tend  to  their 

(fl)  3  Wilt.  186. 
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__\  damage.  The  same  case  occurs  in  Sir  WUHam  Black- 
stone'i  Reports,  753.,  where  the  rule  is  expressed  to  be, 
**  If  words  may  be  of  probable  ill  consequence  to  a  per- 
son in  a  trade,  or  profession,  or  office." 

The  objection  to  the  rule  as  expressed  in  both  reports 
appears  to  me  to  be,  that  the  word  ^*frobably**  or  **  pro- 
bable'* is  too  indefinite  and  loose,  and  that  unless  it  is 
considered  as  equivalent  with  *^  having  a  natural  ten- 
dency to,"  and  is  confined  within  the  limits  I  have  ex- 
pressed in  stating  the  defendant's  objection,  viz.  that  of 
shewing  the  want  of  some  necessary  qualification,  or 
some  misconduct  in  the  office, — it  goes  beyond  what  the 
authorities  warrant.  Every  authority  I  have  been  able 
to  meet  with,  either  shews  the  want  of  some  general 
requisite,  as  honesty,  capacity,  fidelity,  8ic.,  or  connects 
the  imputation  with  the  plaintiff's  office,  trade  or  bu- 
siness. Immorality  only,  however  gross,  is  all  which  U 
imputed,  as  here  charged.  As  at  present  advised,  there- 
fore, we  are  of  opinion,  that  the  charge  proved  in  this 
case  is  not  actionable,  because  the  imputation  it  contains 
does  not  imply  a  want  of  any  of  those  qualifications 
which  a  clerk  ought  to  possess,  and  because  the  impu- 
tation has  no  reference  to  his  conduct  as  clerk. 

The  next  question  is.  Is  this  properly  a  ground  of  non- 
suit? and  I  am  of  opinion  that  under  the  circumstances 
of  this  case  it  is  not.  The  words  proved  are  nearly  all 
the  words  the  first  count  contains,  and  'it  these  words 
are  not  actionable,  none  of  the  other  words  contained 
in  that  count  are. 

When  the  general  issue  is  pleaded  to  a  count,  it  puts 
in  issue  to  be  tried  by  a  jury,  the  question,  whether  the 
facts  stated  in  that  count  exist,  or  not ;  but  the  legal 
effect  of  those  facts,  whether  they  constitute  a  cause  of 
action  or  not,  is  not  properly  in  question. 

The  proper  mode  to  bring  that  legal  effect  under  con- 
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sideration  is,  before  trial  to  demur,  and  after  trial  to        1831. 
move  in  arrest  of  judgment. 

The  duty  of  the  judge  under  whom  the  jury  try  a 
question  of  fact,  is  not  to  call  on  them  to  consider  whe- 
the  facts  charged  give  a  ground  of  action,  but  to  assist 
them  in  matters  of  law  which  may  arise  on  the  trial  of 
those  facts ;  and  to  give  them  his  opinion  whether  the 
evidence  makes  out  the  facts  so  charged,  where  that  is 
doubtful. 

Therefore,  as  the  defendant  in  this  case  put  in  issue 
the  truth  of  the  facts  charged  against  him,  viz.,  the 
speaking  the  words  laid,  and  those  facts  were  proved  on 
the  trial,  I  am  of  opinion,  that  the  rule  for  a  nonsuit 
ought  to  be  discharged,  and  that  notwithstanding  the 
lapse  of  time,  the  party  ought  to  have  an  opportunity 
to  move  to  arrest  the  judgment ;  for  which  reason  I 
used  the  expression  ^'  as  at  present  advised :"  though 
we  may  have  a  strong  opinion  on  the  subject  whether 
the  words  in  the  declaration  are  actionable  or  not. 

Rule  for  nonsuit  discharged,  with  liberty 

to  move  to  arrest  the  judgment. 

• 

It  appeara  fiom  Tmflor  t.  WkiiAMod,  Dovglu,  746.,  that  a  rule  in  uiMt 
of  jadgneot  wiU  be  granted  at  aaj  time  befoie  jadgment  u  eotered  op,  tbough 
t  rale  for  a  new  trial  hai  been  diaeharged.  Bat  in  Xom  and  Another  t. 
Cf9dttU,  7  Priee,  566.  the  Conrt  of  Exchequer  held  that  a  party  oonld  not  mo?e 
io  arreat  of  jodgmeat  after  the  diaobarge  of  anoh  a  mle,  for  It  ahoald  hn?e  i 
baea  aiored  In  the  altematiye  within  the  first  foor  daja  of  term ;  bat  aee  the 
priacipal  eaae,  and  Manning'a  Bxoh.  Pr.  B5B.  conlra.  It  woald  be  abaord 
^t  the  Conrt  aheold  be  obliged  bj  anj  role  of  praetioe  to  prooonnoe  an 
cnoaeooa  Jadgment,  and  thna  force  the  other  partj  to  bring  a  writ  of 
•nor ;  aee  lhmmm§\  argnment,  ]>oaglaa,  746.  But  a  motion  for  a  new 
trial  cannot  be  mode  after  a  motion  In  orroat  of  Jadgment,  PWpoi  w.  Ptig§, 
4B.&C.160. 


226  CASES  IN  HILARY  TERM, 

1831. 

Young  and  Another,  Assignees  of  Irbland,  a  Bank- 
rapt,  agaimt  TiMMiNs  and  Another* 

An  a^ree-  .  SSUMPSIT  for  goods  sold,  money  lent  and  pwd  by 

ment  in  par-     fk  ^  f  j  r  j 

tial  restraint    ^'^^  the  bankrupt  Ireland  to  the  defendants,  and  had 
only\e  rap-   ^^^  received  by  them  to  his  use,  and  on  an  account 

ported  by  an  stated  by  the   bankrupt  with  the  defendants,  with  a 
adequatecon-  ^  i  i       i  •  •  i     «      i 

sideration.       count  on  an  account  stated  by  the  assignees  with  the  de- 

Thus  an  fendahts. 

agreement 

by  which  a 

brass-founder  Pkiu. — General  issue.--  Secondly,  as  to  first,  seoond, 
Mdil^irel'^  third,  fourth,  and  fifth  counts:  That  G.  Ireland,  before 
for  certain  and  at  the  time  of  his  bankruptcy,  on,  &o.,  at  &c.,  was 
fmd  t^irHves  i>^<l^bted  to  them  the  said  defendants,  in  the  sum  of 
they  not  un-  360/.  of  lawful  money,  for  principal  and  interest,  upon 
find  him  fnll  ^^^  by  virtue  of  a  certain  note  in  writing,  commonly 
on  th7wn'^^  called  a  promissory  note,  dated  at  Birmingham,  the  17th 
trary  reserve  November,  A.  D.  1827,  made  and  drawn  by  the  said 
to^empl^  G.  Ireland;  and  whereby  he,  the  said  G.  Ireland,  on 
others  to  ex-  demand,  promised  to  pay  to  the  said  defendants  or 
orders  in  his  order,  the  sum  of  300/.  for  value  received.  The  other 
*^^  M^tr^^  subjects  of  set-off  were  for  money  lent,  paid,  and  had 
fit,andtopnt  and  received,  and  on  an  account  stated, 
agreement*  at  Replication  —Similiter  to  first  plea ;  and  taking  issue 
three  months'  on  the  other, 
though  Lon-'      ^^  ^^®  ^"al  before  Alexander  L.  C.  B.,  at  the  summer 

don  and  SIX     assizes  for  Warwick  in  1830,  an  order  of  reference  di- 

miles  round  i  •     •«.    i 

were  left  open  rected  a  verdict  to  be  entered  for  the  plaintiff,  damages 

to  take  or^  1000/.,  subject  to  the  award  of  an  arbitrator,  who  was 

ders  from.  to  be  at  liberty  to  direct  for  whom,  and  for  what  sum 

given  hy  the  ^^^  verdict  should  be  finally  entered ;  and  that  he  should 

bankrupt  for  g^ate  on  the  face  of  the  award,  the  agreement,  bond,  and 

damages  . 

arising  by  his  note,  with  the  facts  relating  to  them,  for  the  opinion  of 

:^eX:!     the  Court  of  £rcAe?«er. 

trary  to  the  above  agreement,  is  void  for  want  of  consideration. 
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The  agreement  was  as  follows : 

''By  memoraxidimi  of  agreement,  made  the  28th  of 
Jcamary  1826,  between  J.  W.  Timmins  and  Samuel  Tm- 
mms,  the  defendants,  described  as  general  factors,  of 
the  one  part,  and  George  Ireland,  (the  bankrupt,)  de- 
scribed as  working  brass-fonnder,  on  the  other  part; 
reciting:  Whereas  the  said  J.  W.  T.  and  S,  T.  have  for 
some  time  past  employed  and  fdo  now  employ  the  said 
6.  J.  in  executing  the  orders  which  they  hare  from  time 
to  time  received  for  brass^foundry ;   and  whereas  they 
the  said  J.  W.  T.  and  S.  T.  have  requested  the  said 
6.  J.  to  enter  into  such  agreement  as  is  hereinafter  men- 
tioned, to  work  in  such  his  trade  or  business  as  aforesaid, 
and  to  execute  their  orders  by  manufacturing  and  mak- 
ing goods  in  the  way  of  his  trade  for  the  said  J.  W.  T. 
and  S,  T.  alone,  to  which  he  the  said  G.  /.  hath  con- 
sented in  ccmsideration  of  such  his  past  employment, 
and  also  of  the  undertaking  of  them  the  said  J.  TF.  T. 
and  S,  71  to  continue  to  employ  him  the  said  6.  /•  as  here^ 
tqfore.    Now  these  presents  witness,  that  in  pur9uance 
of  the  said  agreement,  and  for  carrying  the  same  into 
effect,  they  the  said  J.  W.  T.  and  S.  T.  do  hereby  for 
themselves  severally  and  respectively  agree  with   the 
said  G.  /.,  that  they  the  said  J.  W.  T.  and  S.  T.  shall 
and  will,  during  the  joint  lives  of  themselves  and  the 
said  G.  /.,  continue  to  employ  the  said  G«  /.  in  exe- 
cuting their  orders  in  brass-foundry  as  heretofore,  and 
upon  the  like  or  other  usual  terms,  {suhjeci  nevertheless 
to  the  provisoes  and  agreements  hereinafter  mentioned:) 
And  the  said  G.  /.  doth  hereby  agree  with  the  said 
J.  W.  T.  and  S.  T.  in  manner  following,  that  is  to  say, 
that  he  the  said  G.  /.  shall  and  will,  during  the  joint 
lives  of  them  the  said  J.  W.  T.  and  S.  T,,  work  for  and 
execute  the  orders  of  the  said  J.  W,T.  and  S.  T.  as  he 
has  heretofore  been  accustomed  to  do  in  his  said  trade 
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or  basiness  as  a  brass-founder,  in  a  good  and  workman- 
like manner,  and  at  general  and  proper  prices  or  terms: 
And  further,  that  he  shall  not  nor  will  at  any  time  work 
for  or  execute  or  cause  to  be  executed  the  order  of  any 
other  person  or  persons  whatsoever,  in  such  his  said 
trade  or  business  of  a  brass-founder  as  aforesaid,  with- 
out the  consent  in  writing  of  the  said  J,W.  T.  and  5.  T. 
first  obtained  for  that  purpose,  and  which  consent  shall 
be  necessary  upon  every  distinct  occasion,  and  shall  con- 
tain the  address  of  the  person  or  persons  for  whom  he 
may  be  thereby  permitted  to  be  so  employed,  and  also, 
the  specific  work  which  he  is  thereby  permitted  to  exe- 
cute or  perform :  Provided  always,  and  it  is  hereby  de- 
dared  and  agreed  by  and  between  the  said  parties 
hereto,  that  in  case  the  said  J.  W.  T,  and  iS.  T.  shall  be 
at  any  time  minded  or  desirous  to  put  an  end  to  that 
agreement,  and  of  such  their  mind  or  desire  shall  give 
or  cause  to  given  at  least  three  months'  notice  in  writing 
to  the  said  G.  /.,  then  and  in  that  case,  and  from  and 
after  the  expiration  of  such  notice,  this  agreement  shall 
be  considered  as  at  an  end  and  determined,  anything 
hereinbefore  contained  to  the  contrary  thereof  in  any- 
wise notwithstanding :  Provided  also,  and  it  is  hereby 
further  agreed,  that  in  case  they  the  said  J.  W.  T.  and 
S.  T.  shall  at  any  time  have  occasion,  or  be  under  the 
necessity  by  reason  of  the  urgency  or  extent  of  orders, 
or  shall  otherwise  think  fit,  they  shall  be  at  liberty  to  em- 
ploy any  other  person  or  persons  to  execute  orders  for 
them  in  the  trade  or  business  of  a  brass-founder,  any- 
thing herein  contained  to  the  contrary  notwithstanding, 
and  that  without  thereby  releasing  the  said  G.  /.  from 
his  agreement  herein  contained,  of  exclusively  working 
for  the  said  J.  W,  T.  and  S,  T. ;  and  provided  more- 
over, and  it  is  hereby  lastly  agreed,  that  nothing  herein 
contained  shall  be  taken  to  restrain  or  prevent  the  said 
G.  L  fit>m  taking  and  executing  the  orders  of  any  per- 
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son  or  persons  residing  in  the  city  of  London^  or  within 
six  miles  thereof;  but  that  the  said  G.  /.  shall  be  at 
liberty  to  solicit  and  get  up  the  orders  of  any  such  person 
so  residing  as  aforesaid,  in  the  same  manner  as  he  would 
do  in  case  these  articles  of  agreement  had  not  been  en- 
tered into,  anything  herein  contained  to  the  contrary 
thereof  in  anywise  notwithstanding.'' 

A  bond  of  the  same  date,  in  a  penalty  of  100/.  was  also 
executed  by  Ireland  to  the  defendants,  conditioned  for 
the  performance  of  the  above  agreement,  which  was  re- 
cited in  the  bond.  The  note  intended  to  be  set-off  was 
as  follows : 

"  Birmmgkam,  Nov.  20,  1827. 

"  On  demand  I  promise  to  pay  to  Messrs.  J.  W.  and 
S.  Tinunins  or  order,  the  sum  of  300/.  for  Talue  received. 

"  George  Ireland.'* 

£300:  0:  0. 
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On  the 28th  of  Oc^  1830,  the  arbitrator  made  his  award, 
that  a  verdict  be  finally  entered  up  for  the  defendants ; 
and  touching  the  effect  of  the  said  agreement  upon  the 
mode  of  dealing  between  the  bankrupt  and  the  defend- 
ants, he  found  that  if  the  bankrupt  George  Ireland  had 
continued  to  trade  with  the  said  defendants  on  the 
terms  on  which  these  parties  originally  dealt,  without 
those  terms  being  altered  by  the  said  agreement,  there 
would  on  the  account  at  the  close  of  it,  have  been  due 
from  the  said  defendants  to  the  bankrupt,  the  sum  of 
52/.  98.  Sd. ;  and  he  further  found,  that  if  the  bankrupt 
and  the  defendants  were  to  be  considered  as  trading  after 
the  execution  of  the  agreement,  not  on  the  terms  on 
which  they  originally  dealt,  but  on  the  usual  terms  of 
the  trade,  that  then  there  would  have  been  due  upon 
the  account  at  the  close  of  it,  from  the  defendants  to 
the  bankrupt,  the  sum  of  11/.  10«.  7d. ;  and  he  further 
found,  that  the  said  promissory  note  was  given  inde- 
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pend^tly  of  the  account,  and  in  consideration  of  breaches 
of  the  said  agreement,  committed  by  the  said  George 
Ireland  before  his  bankruptcyi  in  working  for  several 
individuals  in  ooanner  as  prohibited  by  the  said  agree- 
ment, and  that  several  instances  of  such  breaches  in 
working  for  customers  of  the  defendants  in  manner  as 
prohibited  by  the  said  agreenMit  wene  pioved  befisxe 
him. 


Wttddmgton  having  on  the  9th  day  of  Michaelmas 
term  {a)  obtained  a  rule  to  set  aside  the  award,  and  to 
enter  a  verdict  for  the  plaintiff  for  the  larger  or  smaller 
sum  named  in  the  award  as  the  Court  should  direct, 
the.  case  was  ordered  to  be  set  down  in  tlte  new  trial 
paper. 

Jan.  2Ut.  The  Attorney  General,  Goulbum,  and  Hi?/,  shewed 
cause. — The  bankrupt  was  capable  of  making  this  volun- 
tary agreement  in  partial  restraint  of  his  trade,  notwith- 


(a)  Co  the  26th  Ocfabtr  the  «rbitrator't  clerk  told  the  plaintiffi  that  the 
awaid  W9aM  be  ready  on  llw  98tb.  Go  that  dej  tlie  award  was  nadj. 
Qa  the  SOtb  the  alark  to  tha  piwttifa'  attoraey  oaUnd  at  the  aahitrator't 
ohambere  to  tnqiiire  if  the  award  waa  readj«  aad  waa  told  that  he  night 
hare  it.  On  the  Srd  November  the  aame  olerfc  waa  told  the  aamo  thiag. 
Od  the  13th  November  it  waa  Uken  op  by  the  plaiotiffa.  Co  the  15tb 
(the  14th  beiag  a  Saaday)  the  order  of  referenee  waa  made  a  role  of  eout, 
aad  the  role  mei  waa  obtaiaed  lor  aettiag  aaide  the  award.  Mmoetkotm  «. 
Arnold,  0  B.  &  C.  629  ;  Thom^eom  ?•  Jennrnge,  10  Moare,  110  ;  Borreie' 
daU  w.  HUekener,  S  B.  &  P.  244.  were  cited  at  ahewiog  that  the  applioa- 
tieo  to  aet  aaide  the  award  ahoald  have  been  made  withio  the  period  al- 
lowed for  JDOviDg  far  a  new  trial,  had  a  ferdict  been  taken  at  the  aaaiaes. 
Bat  the  Coart  iatimated  tlwt  it  had  a  dtaoratiao  aa  to  the  tiaae  af  moriaf 
for  relief  agaioat  the  award,  (the  aobmiaaion  not  being  made  under  9  &  14 
W.  S.  0. 15 1  bat  by  rule  of  coart  in  an  action  pending  ;  Bogere  ▼.  DaUi- 
mora,  6Taant.  111.)  therefore,  that  aa  it  waa  intended  at  the  trial  to  take 
Iho  opiaiea  af  'Hie  coart  on  Hie  ooaatraotion  of  the  agreement  to  be  aet  oat 
by  the  arbitratar  en  the  award,  the  argiuneot  ahoald  proooed  oa  the 
poiota  which  oconrred  on  that  instrnment. 
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standing  Jfagiia  Charta,  c.  29.,  which  provides  against  a 
forcible  and  wrongful  disseising  a  freeman  of  his  lib^iies 
or  free  customs.    If  I  sell  my  liberty  to  trade,  it  is  no 
longer  mine,  but  his  to  whom  I  sell  it  (a).    The  altema* 
tive  of  the  sums  awarded  shews  avalnable  consideration 
moTing  from  the  defendant  to  the  bankrupt  for  his  pro- 
mise to  w(xk  ezdusifpely  for  them,  vis.  the  higher  rate 
of  wages  to  which  he  was  entitled  under  the  agreonent. 
From  his  previous  «nploy  by  the  defendants,  he  could 
judge  whether  it  was  beneficial  or  iiot»  and  whether,  by 
acceding  to  the  agreement,  he  might  expect  more  per* 
manent  employ  and  an  extension  of  trade.    The  parties 
were  not  livals,  as  in  most  of  the  reported  cases  on  this 
subject,  but  were  identified  in  interest ;  the  defendants, 
as  factors,  being  to  get  the  orders  which  die  plaintiff 
was  to  execute.    Nor  is  it  necessary  that  there  should 
he  an  express  contract  to  find  bira  full  employ  if  it  can 
be  gathered  from  the  Whole  agreement  thai  he  was  to 
have  reasonable  employ.    In  Rex  v.  Birmkigham  (a),  a 
party  was  hired  by  a  screw-maker  for  a  year  ^  good 
earn  good  hire,"  to  work  for  him  and  no  other  master 
in  making  screws  at  so  much  the  gross :  his  wages  were 
to  depend  on  his  labour,  and  if  he  earned  nothing  he 
was  to  have  nothing.    That  was  construed  to  be  a  con- 
tract for  constant  employ,  so  that  a  year's  service  under 
it  conferred  a  settlement,  though  the  master  never  con- 
tracted to  find  the  pauper  full  employ.    Though  the 
defendants,  as  factors,  cannot  ensure  constant  employ, 
they  and  the  manufacturer  suffer  equally  from  a  want  of 
eiders  during  a  period  of  slack  trade.    The  restraint  of 
trade  is  only  partial ;  for  the  metropolis  is  left  bondjide 
open  to  the  bankrupt,  and  might  probably  be  a  more 
valuable  market  than  the  rest  of  the  kingdom.    The 
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(a)  Miiekell  w.  RtgnoitU,  10  Mod.  134.     S.  C.  I  P.  W.  1S8, 189. 
(6)  I>oagl«%SSS. 
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consideration  to  be  other  than  that  which  the  note  im- 
ports.] The  defendants  only  seek  to  set  off  so  much  on 
the  note  as  will  be  equal  to  the  balance  due  from  them 
to  the  bankrupt  on  the  account  current  between  them. 
The  note  given  to  them  by  the  bankrupt,  he  having  a 
claim  on  them  for  work  at  the  time,  is  a  payment 
Shfring  V.  Greemooodf  (a)  Shaw  v.  Pidon  (A).  If  a 
doubtful  right  of  what  is  due  from  them  to  him  may 
not  be  a  good  consideration  for  a  promise  to  pay  where 
the  parties  have  agreed  to  settle  their  claims  relating 
to  it,  suits  could  never  be  avoided,  (c) 

Lastly,  the  bankrupt  having  dealt  unfairly  in  making 
for  other  factors,  was  under  a  moral  obligation  to  pay 
the  defendants  the  damages  accruing  thereby,  so  as  to 
give  a  right  of  action  on  his  subsequent  promise  to  pay. 
Lee  V.  Muggeridge.  {d) 


Adams  Serjt  and  Waddington  in  support  of  the  rule*— 
This  agreement  is  void  in  law.  The  rule  is,  that  a  bond 
or  promise  to  restrain  oneself  from  tmding  in  a  parti- 
cular place,  if  made  on  a  reasonable  con&ideration,  is 
good.  Secus,  if  it  be  on  no  reasonable  consideration,  or 
restrains  a  man  from  tmding  at  all,  Mitchell  v«  Rey- 
nolds  (e).  Now  to  sustain  such  an  agreement,  the  re- 
straint must  be  partial,  and  the  considemtion  adequate, 
the  agreement  must  be  mutual,  and  the  obligation  of  the 
parties  co-extensive. 

Here  the  restraint  is  general,  and  the  exception  of 
London  particular,  if  not  merely  colourable.  There  is 
no  mutuality,  for  the  defendants  are  only  to  employ  him 
when  they  had  work  for  him,  which  they  do  not  undei^ 


(a)  4  B.  &  C.  281.  (6)  Ibid.  716. 

(c)  See  Longridfft  ▼.  DoriiUe,  6  B.  &  A.  117.     TooUy  t.    WutAam, 
Cro.  EI.  206.     King  v.  Ho66«,  Yelverlon,  25. 

(d)  4  Taunt.  36. 

(•)  1  P.  Wmf .  181 .     10  Mod.  85. 130.  S.  C. 
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teke  to  find  at  all  times.  In  Gale  v.  Reed  (a)  the  agree- 
ment was  held  mutual,  Lord  Elleuborough  saying  the 
restraint  meant  to  be  enforced  on  one  side,  should  in 
reason  be  co-extensive  only  with  the  benefits  meant  to 
be  enjoyed  on  the  other.  That  construction  is  here  pre- 
vented by  the  express  proviso,  that  the  defendants 
should  be  permitted  to  employ  others.  Thus  the  bank- 
rapt  might  be  left  unemployed  without  Benefit  to  the 
defendants.  Wherever  such  a  contract  stat  indifferenier, 
and  for  aught  that  appears  may  be  either  good  or  bad,  the 
law  presumes  \t  prima  fade  to  be  bad.  (Jb)  The  considera- 
tion is  not  co-extensive  with  the  obligation.  Suppose 
this  man,  for  want  of  the  defendants'  orders,  has  no  em- 
ployment,  they  may  bona  Jide,  retain  their  claim  on 
him  for  executing  their  next  year's  orders ;  or  they  may 
have  orders  which  they  do  not  give  him,  but  execute 
by  other  workmen  at  inferior  prices.  The  true  distinc- 
tion is,  not  between  promises  and  bonds,  but  between 
contracts  with  and  without  consideration,  (c)  In  Homer 
Y.Ashford,(d)  Best  C.J.  says — *'  The  law  will  not  permit 
any  one  to  restrain  another  from  doing  that  which  the 
public  welfare  and  his  own  interest  require  him  to  do. 
And  for  partial  restraints  there  must  be  some  considera- 
tion, and  what  amounts  to  an  adequate  consideration,  is 
to  be  decided  by  courts  of  justice."  In  the  words  of 
Mr.  Baron  Vaughan  in  Wkkens  v.  Evam,(e)  the  only 
question  is,  whether  there  appears  on  the  face  of  the^ 
agreement  a  sufficient  consideration  for  the  partial  re- 
straint of  trade  it  contemplates.  It  is  clear  that  the 
bankrupt  did  not  get  sufficient  work,  if  in  eighteen 
months  300/.  damages  were  incurred  by  working  for 
others,  in  breach  of  this  agreement.  The  agreement,  there- 
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(a)  8  Batt,  SO.  (6)  1  P.  Wmi.  191 .  102. 

(c)  MitektU  V.  RgynoldM,  1  P.  Wonfl.  181 ;  2  Saand.  156.  note. 

(d)  %  Biog.  322. 826.  (e)  8  Y.  &  J.  830. 
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fore,  isbad^  if  the  public  is  deprived  of  the  bankrupt's  work 
while  he  remained  umemployed,  though  it  had  even  pro- 
vided for  his  executing  every  order  the  defendants  had. 
Further,  the  bankrupt  had  no  remedy  on  this  agree- 
ment.    The  defendants  undertake  to  employ  him  **  in 
executing   their  orders ;"    the   breach   of  which   must 
have  been  laid  by  the  bankrupt  for  not  employing  him 
in  all  the  orders  they  from  time  to  time  received.     But 
the  proviso  is  a  distinct  answer  to  such  a  breach,  and 
under  its  words  *^  otherwise  think  fit/'  the  defendants 
have   the  option  not  to  employ  the  bankrupt.     The 
agreement  is  nudum  pactum ;  for  supposing  the  defen- 
dants to  have  orders,  they  were  not  bound  to  send  them 
to  be  executed   by  the  bankrupt.      In   Cheesman  v. 
Nairtby(a)  the  restraint  was  of  a  trivial  nature  com- 
pared with  the  present,  where  the  whole  country  except 
London  is  interdicted.     In  Davis  v.  Mason  the  benefit  to 
the  party  restraining  was  co-extensive  with  the  restraint, 
which  was  confined  to  the  circle  within  which  he  might 
sustain  injury,  and  the  rest  of  England  was  open  to  the 
party  restrained.    The  restriction  of  150  miles  in  Budd 
V.  Guy,  is  the  most  extensive  instance  yet  supported. 
A  bye-law  in  partial  restraint  of  trade  has  been  held 
bad,  unless  resting  on  custom ;  Gun-niakers  Co.  v.  FeU,{h) 
where  the  defendant's  trade  was  restricted  to  a  particular 
company  in  London ,  and  in  the  country  was  left  open. 
The  total  failure  of  consideration  for  the  agreement  ope- 
rates equally  on  the  note,  which  is  void.  Barber  v.  Back- 
house, (c) 


Loan  Lyndhubst  C.  B. — I  am  of  opinion  that  this 
agreement  cannot  be  sustained.  Where  one  party 
agrees  to  employ  another  in  the  way  of  his  trade,  and 


(a)  Stra.  739.    2  Ld.  Raj.  1466.    S  Brown  P.  C.  S49.  S.  C. 

(6)  Willet,  SS4.  (e)  Peake,  50. 
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is  a  particular  restraint  of  trade  which  may  be  supported  ^^no' 

by  proof  of  adequate  consideration.    This  case,  then,  and  Another 

entirely  depends  on  the  question — Is  there  an  adequate  timmims 

•  J       .  -       A  and  Another. 

consideration  ? 

Now  the  defendants  agree  to  employ  the  bankrupt  as 
heretofore,  but  do  not  stipulate  to  find  him  full  employ- 
ment    Suppose  the  defendants'  business  to  decline^ 
how  was  the  bankrupt  to  be  situated  ?     He  could  not 
apply  for  business  elsewhere,  except  in  Tuondon,  where  he 
was  probably  unknown,  and  might  therefore  be  wholly  out 
of  employ.     Another  objection  to  the  agreement  is,  that 
the  defendants  were  to  employ  the  bankrupt,  subject  to 
the  provisoes  and  agreements  thereinafter  mentioned,  by 
one  of  which  the  defendants  were  to  be  at  liberty  to 
employ  other  persons  in  executing  their  orders/ in  the 
trade  of  brass  founders,  not  only  in  case  of  urgency  of 
orders,  but  when  they  should  otherwise  think  fit.    This 
stipulation,  coupled  with  other  parts  of  the  agreement, 
placed  the  bankrupt  at  the  mercy  of  the  defendants ; 
nor  can  such  an  adequate  consideration  be  pronounced 
to  exist  as  will  give  validity  to  such  an  agreement. 

On  the  question  whether  the  promissory  note  given  by 
the  bankrupt  in  order  to  settle  the  defendants' claims  on 
him  for  breaches  of  the  agreement,  can  be  set  off  by 
them  against  the  action  of  the  assignees  for  the  produce 
of  his  labour,  I  have  no  doubt.  In  Bilbie  v,  Lumlei/, 
money  was  actually  paid,  with  a  full  knowledge  of  the 
facts,  and  in  ignorance  of  the  law ;  but  here  there  is 
only  a  promise  to  pay.  If  the  consideration  for  the 
agreement  fails,  the  promissory  note  must  he  also  invalid. 

On  the  point  of  the  amount  to  be  recovered  for  the 
bankrupt's  work,  the  assignees  cannot  rely  on  the  agree- 
ment as  far  as  regards  the  rate  of  wages  referred  to  in 
it,  at  the  same  time  that  they  repudiate  it  for  inade- 
quacy of  consideration ;  a  verdict  must,  therefore,  be 
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entered  for  the  plain  tiffs  for  11/.  lOs.,  that  being  the  es- 
timated value  of  the  bankrupt's  work  done,  if  executed 
on  the  usual  terms  of  the  trade. 

Bayley  B. — Although  Lord  Lyndkurst  has,  in  a 
great  degree,  anticipated  the  judgment  which  I  intended 
to  deliver,  the  parties  to  the  cause  are  entided  to  be 
satisfied  by  knowing  the  opinion  of  each  judge,  and 
the  grounds  on  which  it  is  founded.  The  first  point  is, 
— ^That  though  this  agreement  operates  only  in  partial 
restraint  of  trade,  it  has  not  a  consideration  adequate  to 
support  that  partial  restraint.  The  bankrupt  agrees  not 
to  work  in  his  trade  for  any  person  not  residing  in  Lor- 
don,  or  within  six  miles  of  it,  except  the  defendants, 
unless  by  their  consent  in  writing,  obtained  on  every 
distinct  occasion.  The  restraint  of  trade  here  is  on  the 
business  which  the  party  is  carrying  on  by  himself  and 
his  labourers.  For  though  called  a  working  brass- 
founder,  he  probably  employed  workmen,  having,  as  it 
appears,  been  made  a  bankrupt.  The  rest  of  the  agree- 
ment may  be  prejudicial  to  his  own  interest,  (for  every 
man  has  a  right  to  the  fruits  of  his  own  labour)  as  well 
as  to  the  interests  of  the  public,  who  have  a  right  that 
the  extent  of  his  trade  should  not  be  restrained. 

Next,  is  the  restraint  imposed  on  the  bankrupt  by  the 
agreement,  against  working  out  of  London  and  six  miles 
round,  or  without  specific  leave  from  the  defendant, 
founded  on  a  reasonable  consideration  ? 

If  I  could  find  any  obligation  on  the  defendants  to 
find  the  bankrupt  a  supply  of  work  sufficient  to  keep  hiiu 
and  his  workmen  in  an  adequate  and  regular  course  of 
employ,  that  might  be  a  good  consideration  for  the  re- 
straint he  thus  imposes  on  himself;  but  if  no  such  thing 
exists,  and  on  the  contrary  I  find  it  possible  that  no  em- 
ploy might  for  a  considerable  time  be  given  to  him,  thea 
there  is  no  adequate  consideration.     It  was  well  put  by 
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Mr.  Waddington,  that  we  are  to  coasider  what  the  bank- 
rupt  could  do  io  an  action  to  inforce  a  sufficient  supply 
of  work  from  the  defends^nts.  What  is  the  nature  of  the 
work  and  of  the  mattter  to  be  done  7  The  defendants  are 
general  factors,  getting  orders  which  the  bankrupt  was 
to  execute ;  and  it  appears  from  the  agreement,  that  they 
had  employed  him  her^fore  to  execute  these  orders  in 
bis  trade  of  a  brass  founder.  It  is  obvious  that  he  was  to 
be  employed  accocding  to  the  orders  he  should  from  time 
to  time  receive  from  the.  defendants.  How  then  would 
he  be  employed  in  the  intenral  of  such  orders?  He  can* 
not  work  for  the  neighbourhood  without  an  especial 
consent^  which  might  be  acbitrar^y  withheld. 

Again,  by  this  agreement  the  defendants  are  at  liberty 
to  employ  other  persons  to  execute  orders  for  them  in  the 
trade  of  a  brass  founder,  it\  case  they  ^  shall  at  any  time 
have  occasion,  or  be  under  th^  necessity  by  reason  of 
the  urgency  or  extent  of  orders^  or  shall  otherwise 
think  fit  j'  but  without  releasing  the  bankrupt  from 
his  agreement  to  work  exclusively  for  them     Thus, 
be  may  not  get  all  the  orders  the  defendants  have  to 
execute,  and  the  means  of  employment,  which  under 
the  agreement  he  might  otherwise  have,  are  limited. 
For  instance,  an  order  for  work  which  might  have  occu- 
pied the  bankrupt  for  a  month,  would,  if  he  merely 
shared  the  execution  of  it  with  others,  employ  him  a 
much  shorter  time.    The  latter  part  of  the  restriction, 
^  if  they  shall  otherwise  think  fit,"  does  not  confine  the 
defendants  to  the  employment  of  other  workmen  in 
cases  of  necessary  urgency  and  pressure  of  business. 
According  to  tliese  words,  if  the  defendants  could  pro- 
cure as  good  a  workman  as  the  bankrupt  on  cheaper 
terms,  or  a  cheaper  workman,   they  might  withdraw 
their  employ  from  him  entirely.     Suppose  he  remained 
unemployed  by  them  for  six  months,  could  he  have  sued 
them    for  breach  of  the  agreement  ?      Their  answer 
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would  have  been,  "  we  had  no  orders  which  we  thougbi 
it  fit  that  you  should  execute ;  we  thought  fit  to  em- 
ploy other  workmen  to  do  them." 

On  consideration  I  am  farther  of  opinion,  that  we 
ought  not  to  inquire  into  the  extent  of  the  employment 
afforded  by  the  defendants  to  the  bankrupt  before  the 
date  of  the  agreement,  for  the  extent  of  his  employ 
must  under  that  agreement  depend  on  the  number  of 
orders  the  defendants  as  general  factors  should  receive. 
The  consideration  then  for  the  particular  restraint  of 
trade  in  this  case  is  inadequate. 

The  next  question  is,  Whether  the  fact  of  giving  a 
note  by  the  bankrupts,  supersedes  the  objection  to  the 
agreement  in  question,  or  forces  him,  or  his  assignees, 
to  submit  to  a  set-off  of  its  amount  against  their  claim 
for  the  bankrupt's  earnings  ?  I  agree  that  every  pro- 
missoiy  note  prima  facie  imports  a  consideration ;  but 
the  giving  a  promissory  note  is  not  equivalent  to  pay- 
ment {a) ;  and  if  the  maker,  when  called  on  for  payment, 
can  shew  that  he  is  so  called  on,  on  a  contract  contrary 
to  public  policy,  the  signing  such  a  note  does  not  put 
him  in  a  worse  situation  than  if  he  had  not  signed  it; 
and  he  may  resist  such  payment  on  proof  that  it  ought 
not  to  be  made.  Then  the  note  cannot  be  set  off  on  the 
point  of  the  amount  which  the  assignees  are  entitled  to 
recover ;  the  arbitrator  has  found,  that  if  the  business 
had  be^n  carried  on  on  the  terms  on  which  the  parties 
originally  dealt,  without  those  terms  being  altered  by 
the  agreement,  62/.  95.  8d.  would  have  been  due  from 
the  defendants  to  the  bankrupt  at  the  close  of  the  ac- 
count; and  further,  that  if  the  bankrupt  and  the  defend- 
ants were  to  be  considered  as  trading,  after  the  execution 
of  the  agreement,  not  on  the  terms  on  which  they  ori- 


(a)  See  oaies  collected,  RoIwsoh  t.  Rtad,  0  B.  &  C.  449,  ind  Auhert 


■nd  Another. 
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ginally  dealt,  bat  on  the  usual  terms  of  the  trade,  that       1831. 
then  a  sum  of  1 1/.  lOs.  7d.  would  have  been  due ;  but  the       ^^T 
parties  did  not  continue  on  the  terms  originally  agreed  on,    «nd  Anoiher 
and  the  Court  does  not  know  them,  or  whether  the  bank-      timmins 
rupt  then  worked  exclusively  for  the  defendants.     Per- 
haps the  new  agi*eement  was  made  as  the  defendants 
might  not  choose  to  give  the  higher  prices,  if  they  could 
not  secure  the  bankrupt's  exclusive  services. 

But  it  is  clear  that  under  the  new  agreement  the  in- 
tention was  to  recede  from  the  old  and  to  accede  to 
new  terms,  subject  to  the  provisoes  above  mentioned.  If 
the  plaintiffs  repudiate  the  terms  of  the  new  agreement, 
how  can  they  go  on  on  the  old  terms?  The  Court  cannot 
tell  whether  the  bankrupt  would  consent  to  be  employed 
on  the  old  terms.  His  work  must,  therefore,  be  paid 
for  on  the  usual  terms  of  trade,  and  the  minor  sum  of 
11/.  10<.  is  all  that  the  plaintiffs  ought  to  receive. 

Vaughan  B. — When  the  facts  are  ascertained  there 
is  no  difficulty  in  applying  the  law  so  clearly  laid  down 
in  Mitchell  v.  ReynoldSf  and  Chesman  v.  Nainby,  which 
are  the  leading  cases  on  the  subject,  and  cannot  be  mis* 
taken ;  any  agreement  by  bond  or  otherwise,  in  general 
restraint  of  trade,  is  illegal  and  void.  But  such  a  se- 
curity given  to  effect  a  partial  restraint  of  trade  may  be 
good  or  bad  as  the  consideration  is  adequate  or  inade- 
quate. The  Court  are  to  decide  on  that  subject,  and 
will  see,  on  the  whole,  whether  the  contract  is  fair  be- 
tween the  parties.  This  agreement  must,  therefore,  be 
read  with  that  view ;  and  had  no  proviso  been  intro- 
duced, I  should  have  had  no  greater  difficulty  than  at 
present. 

The  consideration  is  wholly  inadequate  for  even  the 
partial  restraint  of  trade.  The  defendants  agree  to  em- 
ploy the  bankrupt  subject  to  certain  provisoes.  The 
bankrupt  is  quite  at  the  mercy  of  the  defendants  in 
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both :  by  the  first,  th^  defendants  may  destroy  the 
agreement  at  three  months'  notice,  whereas  the  bank- 
rupt is  bound  for  life ;  and  by  the  second  he  is  bound 
to  work  exclusively  for  them,  while  they  may  at  pleasure 
employ  other  workmen  to  execute  their  orders. 

As  the  agreement  cannot  be  repudiated  on  one  hand 
and  adhered  to  on  the  other,  the  verdict  must  be  en- 
tered for  the  smaller  sum. 


BoLLAND  B. — ^The  right  claimed  over  the  workman 
is.  in  this  case,  so  large,  that  a  mutuality  of  contract 
is  particularly  requisite.  If  the  work  is  one  of  skill,  to 
be  only  performed  by  the  workman  himself,  the  loss 
would  be  confined  to  that  of  his  own  daily  labour;  but 
in  this  business,  an  extensive  factory  is  necessary,  with 
a  constant  supply  of  workmen  to  execute  orders  im- 
mediately ;  and  the  defendants,  under  the  agreement, 
had  a  right  to  expect  that  the  bankrupt  would  always 
be  ready  with  his  men,  though  they  had  not  been  em- 
ployed for  weeks.  But  there  is  no  stipulation  for  con- 
stfint  work  to  be  furnished  to  the  bankrupt,  or  for  exe- 
cuting all  the  orders  obtained  by  the  defendants  as  ge- 
neral factors  {  and  the  words  of  the  second  proviso  shew 
that  the  former  had  no  remedy  under  the  agreement  if 
tl^e  defendants  kept  him  and  his  men  unemployed. 
Again,  the  bankioipt  is  to  bo  bound  for  life  to  work  ex- 
clusively for  the  defendants,  who  may  or  may  not  em- 
ploy him  for  their  lives ;  but  if  their  trade  failed,  or  was 
left  by  them,  they  have  a  hold  on  the  bankrupt  for  his 
lif^,  and  he  could  not  retire  from  business.  It  is,  there- 
fore, clear  that  this  agreement  cannot  be  supported.  I 
also  concur  with  the  Court  on  the  second  and  thiixi 
points. 

Rule  absolute  to  enter  verdict  fur  the  plain- 
tiffs for  11/.  I0<. 
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The  Attorney-General  against  Dimond. 

nPHIS   was   an  information  tried  before  Mr.  Baron  French  stock 
Vaughan  at  the  Revenue  Sittings  after  Trifiity  Term,  J^XS*"" 
1830,  when  a  verdict  was  found  for  the  crown  subject  to  testator  may 
the  opinion  of  the  Court  on  the  following  case  :  abroad  by  the 

P.  F.  Benfield,  an  English  subject,  and  resident  at  English  exe- 
Leicester,  made  his  will  21st  April,  1827,  appointing  the  proceeds  ad- 
defendant  C.  P.  Dimond,  also  an  English  subject,  resi-  Jj^^^hew^**^ 
dent  in  England,  and  another  since  deceased,  his  exe-  without  pay- 
cutors  and  residuary  legatees,  in  trust  to  pay  the  in-  dSv^thereon. 
terest  of  the  residue  to  testator's  mother  for  her  life,  and 
after  her  death  to  pay  the  principal  to  his  nephewa. — 
He  made  two  codicils,  dated  8th  May,  and  9th  May, 
1828,  ajid  died  at  Leicester,  10th  May,  1828.     On  28th 
June  the  will  and  codicils  were  proved  in  the  Preroga- 
tive Court  of  Canterbury  by  defendant    The  personal 
property  of  testator,  (situate  in  England  at  the  time 
of  his   death)  was  sworn  to  be  under  the  value  of 
5000/.,   and  a  probate  duty  of  802.   only  was  paid. 
Testator,  at  his  death,  was  a  creditor  to  the  French 
government  in  the  annual  sum  of  32,727  francs  five 
per  cent  consolidated,  inscribed  in  the  great  book  of 
the  public  debt  of  France,  called  Rentes.     After  his 
death  and  on  or  about  8th  Ju/y,  1828,  the  defendant 
as  executor,  executed  a  power  of  attorney  (a),  which, 

(a)  Copy  —  Power  of  Attorney. 
/  5«.  \  Parddyant  moi,  Jean  Venn,  Notaire  Poblic,  k  Londres,  dement 
amp./  admis  et  jar6,  et  en  presence  dea  temoins  aoassigo^s  est  oom- 
paro  Monsieur  Charles  Palmer  Dimond,  rex^oatenr  testamentaire,  agia- 
saat  do  fen  Paul  Francis  Benfield,  depois  pen  de  West  Cottage,  dans  la 
Paroisse  de  St.  Mary,  dana  ou  prea  de  Leicester,  an  Comt6  de  Leicester, 
et  de  Vere  Street,  Oxford  Street,  presentee,  fais,  et  constitn^  poor  ses 
mandataires  generaox  et  speciales,  Messrs.  Mallet  Frdres  et  Cie.,  Ban- 
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with  a  notarial  exemplified  extract  of  the  probate  act, 
and  a  notarial  certificate  of  the  burial  of  P.  F,  Benfidd, 
the  testator,  were  produced  by  Messrs.  Malki  to  the 
bank  of  France,  and  the  said  rentes  thereupon  sold  by 
them  at  Paris  under  the  said  power  of  attorney,  and  the 
produce  received  by  them,  and  transmitted  by  bills 
amounting  to  27  J83/.  sterling,  on  account  of  the  defend- 
ant to  Messrs.  Hammersleys,  London,  who  placed  them 
to  the  account  of  the  defendant  as  such  executor,  and  by 
his  order  as  such  executor^  invested  the  produce  of  the 


qaiira  a  Parii ;  auxqael,  taut  ooDJoiotment  qae  tepar^raent,  U  domme  pomvoir 
de,  poor  lai,  en  iod  oom,  et  eo  sa  autdite  quality,  Tendre,  oeder,  ei  troMs- 
ferer  d  aux  Ccmrs  de  lapiaee,  toutes  les  rente*.  Cinq 

pour  Ceol  CoBioIides,  insorib^es  aa  oom  da  defanct,  sar  le  grand  livre  de 
la  Dette  Pabliqae  de  France,  est  notamment  la  aomme  de  trente  dens 
milles  lept  cent  Tingt  sept  francs  de  rente.  Faire  ee  traosfert  anx 
olaoies  oonrs  et  conditions  qui  seront  determines  par  lea  dita  mandataires 
en  toucber  et  reoeiroir  le  prix.  Et  k  V  effet  de  ce  qui  deasas  passer  et 
signer,  tons  transferts  et  aotes  qui  besoin,  sora  signes  egil^ment  tons 
Acquits  Registres  et  enregistremens  remettre  tons  lettres  et  pieoes  de  tons 
re9as,  donner  quittance  et  discbarges  valables,  sobstitoer  Procurears,  les 
revoquer,  et  en  itablir  d*antres ;  et  generalemeot  tout  oe  qui  sera  neces- 
saire,  promeltant  Tayooer. 

Fait  et  paasi  k  Londres  le  bait  Juillet,  I'an  Mille  hnit  cent  vingt  bnit, 

Charles  Palmer  Dimond,    (L.8.) 
Temoins,  Qnod  Attestor, 

James  Platts,  (L.  S.)        JoH*-  Venn,  Not.  Pabl. 

A.  Hajgen. 


No.  29.  805. 

Noos,  Consul  General  de  France  en  Angleterre,  Certifions  que  la  Sig- 
nature oi'dessus,  est  veritablement  celle  de  Mr.  J.  Venn,  Notaire  Public 
&  Londr^,  et  que  foi  doit  j  tire  ajoute^. 

Londres,  le  8  Juillet,  1828. 
Baron  Lequier, 
par  H.  le  Coasnl, 
Re90  dix  sh.  Nettement, 

J.  N.  (L.  S.)        CoDsal  Cbuclier, 


IN  THE  First  Year  of  WILLIAM  IV. 


245 


bills  in  bank  three  per  cent,  annuities  in  the  EnglUh 
funds  in  his  name,  where  it  still  continues. 

The  question  for  the  opinion  of  the  Court  was,  Whether 
the  said  C  P.  Dimond  was  bound  to  pay  a  probate 
duty  on  the  amount  of  the  produce  of  the  said  French 
rentes  over  and  beyond  the  sum  of  80/.,  the  probate 
duty  paid  on  the  estate  of  the  said  testator,  as  being  at 
the  value  of  4000/.,  and  under  the  value  of  6000/.  ?  If 
the  Court  should  be  of  that  opinion,  a  verdict  was  to  be 
entered  for  the  crown  for  370/. ;  (a)  if  of  a  contrary  opi- 
nion, a  verdict  is  to  be  entered  for  the  defendant. 
Either  party  to  be  at  liberty  to  refer  in  the  argument  to 
the  probate  of  the  said  testator's  will  and  codicils,  or  any 
other  document  mentioned  in  the  case. 

The  legacies,  pecuniary  and  specific,  exceeded  in 
amount  the  6000/.  on  which  probate  duty  was  paid. 


1831. 

Attorhev- 
Genksal 

PlMOKD. 


Follett  for  the  Crown. — The  question  here  is,  whether 
personal  property,  which,  at  the  time  of  the  testator's 
death,  was  abroad,  but,  after  his  death,  was  brought 
into  this  country,  and  administered  here  as  part  of  tes- 
tator's personal  assets,  is  liable  to  probate  duty  or  not. 
This  is  not  a  case  where  the  property  was  not  brought 
here  to  be  administered,  (6)  or  where  the  probate  was 
granted  abroad,  (c)  or  limited  administration  was  ne- 
cessary (d) ;  for  a  prerogative  probate  was  obtained, 
under  which  administration  took  place.  Probate  duty 
is  payable  on  all  the  estate  and  effects  of  the  testator, 
of  which  the  executor  obtains,  or  has  a  right  to  obtain 
possession,  as  being ''  the  estate*and  effects  for,  or  in  re- 
"  spect  of  which,  probate,  letters  of  administration  orcon- 


(a)  Hie  differeooe  of  duiy. 
{h)  Haye  v.  FairlU,  I  Roif .  117. 
(c)  Tourlim  r.  Flower,  S  Peere  Williams,  369. 
1  D.  &  R.  S5. 
((Q  S«e  imfra,  247,  arguendo. 
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^'ftrmitioii  respectively  shall  be  granted  or  espeded/' (a) 
L.  C.  B.  Alexander,  iu  Ewing's  case,  (6)  mentiens  these 
words  as  "  evidently  confinmg  the  charge  on  the  pro* 
bate  to  those  particular  estates  lo  berecofered  of  right 
by . force  of  that  adroinistnilwn.^    In  this  case  the  ex- 
ecutor having  taken  potwssion  and  administered  under 
the  pfobcte,  the  French  rentes  were  part  of  the  **  es- 
tate and  effects/^  in  respect  of  which  the  probate  was 
granted.    Personal  property  having  no  locality,  its  dis- 
tribution is  regnlated  ncit  by  the  locus  rei  ska,  but  by 
the  domicile  of  the  owner  at  the  time  of  his  death.  Thus 
the  English  law  of  succession  is  recognized  abroad  quoad 
English  property  in  foreign  funds.     But  though  our  law 
recognizes  the  situs  of  personal  property  at  the  time  of 
the  death,  as  far  as  respects  the  spiritual  court  which  is 
to  grant  the  probate  or  letters  of  administration,  (c) 
that  originated  in  the  local  right  which  each  ordinary 
formerly  had  to  take  possession  of  such  goods  of  in- 
testates as  lay  within  his  jurisdiction.    Thus,  if  there 
were  goods  in  different  dioceses, 'each  ordinary  would 
take    possession    of   them    only  in  his  own  diocese. 
The   same    rules    were    adhered   to   when  ordinaries 
began   to   make  grants  of  probate,  or  letters  of  ad- 
ministration to  next   of  kin   administering  the    p^- 
sonalty.    Such  grants  vest  in  the  ^ecntor  or  adminis- 
trator all  the  property  of  the  deceased  within  the  ju- 
risdiction of  the  grantor  'at  the  time  of  the  grant,  or 
afterwards  coming  within  it.     Suppose  a  party  died  in 
Jjondony  leaving  bona  notabiUa  there,  and  that  his  will  was 
proved  there,  his  pereonalty  would  pass  by  the  probate  to 
his  executor.    If  after  such  probate,  and  after  the  acts 
for  granting  probate  duty,  a  ship  arrived  with  merchan- 
dize of  the  deceased,  it  would  belong  to  the  executor; 


(a)  See  55  6.  S.  c.  184.    Sebed.  Part  III. 
6)  Ante, p.  104, 
(r)  See  1  Sauod.  R.  275.  note  (a),  last  Ed. 


IN  THE  First  Yeah  op  WILLIAM  IV. 


2t7 


who  might  sae  for  and  gel  pofisession  of  it,  but  could  not 
as  such  support  trover,  unless  the  original  probate  was 
produced  (a)  and  impressed  with  an  additional  stamp 
duty,  sufficient  to  cover  the  increased  value.  (6)  Here  he 
could  not  administer  without  ttie  probate;  then  has  he 
not  obtained  possession  and  administered  these  rentes 
under  it  ? — [Loid  Lyndhurst.    If  a  debtor  to  a  testator 
reside  in  the  province  of  York,  at  the  death  of  the  tes- 
tator a  probate  must  be  taken  out  in  that  province ;  and 
if  there  are  also  effects  in  the  province  of  Canterbury, 
another  probate  is  necessary  there,  (c)    If  the  debtor 
removes  from  Forft  into  Canterbury  Bftdv  the  testator's 
death,  will  the  Canterbury  probate  maintain  ah  actioti 
there  for  Ihe  debt?]*— The  criterion  would  then  be, 
whether   the    executor    got    possession    of  the    debt 
under  the  Canterbury  probate  and  administered  them 
there    under    it.      In    practice   an    administration  li- 
mited to  that  debt  would  be  granted  in  Canterbury, — 
[Bayky  B.    In  Daniel  v.  Luker,  (d)  a  party  died  in 
England  intestate,  leaving  among  divers  chattels  which 
he  had,  as  well  in  Ireland  as  England,  a  bond  made  in 
Ireland,    The  son  obtained  a  Dublin  administration  and 
released  the  bond  to  the  defendant.    Afterwards,  the 
widow  having  obtained  English  administration,  got  pos- 
session of  the  bond,  and  sued  on  it  in  England.    The 
release  was  pleaded  in  bar,  and  the  truth  was  said  to  be 
that  the  bond  was  made  in  London,  and  had  always  re^ 
mained  there,  and  also  that  the  obligee  died  in  England,  («) 

(a)  HmU  ¥.  SUwtiu,  S  Ttunt.  118. 

(6)  55  G.  3.  0. 184.  s.  41.  slid  lee  s.43,  44. 

(c)  Shaw  T.  SioughioH,  2  Levinz,  86.  S.  C.  Freem.  102.  and  tee  Cro. 
El.  472. ;  bot  senA,  oeilher  need  be  a  prerogative  probate,  anless  boHO 
noi^ASia  exist  in  Bore  tban  one  diocese  of  tbe  protince,  or  in  tbe  diocese 
of  the  arehblsbop  tbereio.  See  Burston  t.  Ridletf,  1  SaHc.  S9,  40.  Rolle's 
Abr.908.     Toller  on  Rxeoutors,  63.  71.  3rd  Ed. 

(i)  Dyer,  305  a.  Mich.  13  &  14  Elis.  Dalison's  Rep.  76.  S.  C.  and 
see  Byron  r,  Byron,  Cro.  EI.  472. 

(e)  Tlie  latter  fact  seems  immaterial  in  case  of  a  bond,  niiioh  is  boMum  no- 
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The  Court  were  therefore  of  opinion,  that  the  defendant 
ought  to  answer  to  the  action^  notwithstanding  the  obli- 
gation and  release  in  Ireland,  and  issue  was  taken,  Whe- 
ther the  obligation  was  and  remained  in  London  at  the 
time  of  the  death  or  in  i^reland?  But  judgment  for  the 
plaintiff  seems  not  to  have  taken  place  owing  to  a 
mispleading  of  the  issue.] — ^That  case,  as  well  as  that  put 
by  Lord  Lyfidhurst,  turns  on  the  rights  of  the  Archbishops 
of  Dublin  and  York  to  grant  administration  so  as  to 
enable  the  personal  representative  to  obtain  possessioa 
of  the  property  in  those  provinces  respectively,  and  on 
the  conflicting  jurisdictions  of  the  spiritual  courts  in 
different  parts  of  the  satne  dominions,  (a.)  Here  there  is 
no  such  conflict ;  the  executor  under  a  Canterbury  pro- 
bate executes  a  power  of  attorney  here,  empowering  the 
bank  of  France  to  sell  out  the  testator's  French  stock, 
which  was  done  on  the  production  of  the  English  pro- 
bate.— \^Bayley  B.  As  the  power  of  attorney  with  the 
clause  in  the  will  appointing  the  defendant  an  executor, 
and  the  certificate  of  the  testator's  burial  were  produced, 
as  well  as  the  probate,  we  cannot  say  on  which  document 
the  bank  of  Prance  acted.  Though  the  will  names  another 
executor  besides  the  defendant,  yet  as  the  latter  mightact 
alone  in  signing  tlie  power  of  attorney,  there  is  no  deci- 
sive proof  that  that  body  did  not  proceed  under  the  clause 
in  the  will.  Nor  has  their  act  any  judicial  weight] — It 
was  for  the  defendants  to  shew  that  they  acted  under  any 


iaJnU  where  it  is  at  the  time  of  the  denthi  and  not  where  the  debtor  or  credi- 
tor are.  See  oases  collected,  11  Vio.  Ab.  79.  Toller,  56.  3rd  Edit,  and 
Cro.  El.  472. 

(a)  Each  of  the  Arobbisbops  of  Canterbury,  York,  and  DmbHm  hate  a 
soperior  jurisdiction.  «  Bat  if  a  man  ba«  a  good  in  one  of  these  provinces 
in  England,  and  more  goods  in  France  or  in  the  East  Indies,  then  one 
administration  shall  serre  the  torup  because  there  is  no  jurisdiction  that  we 
Uke  notice  of."  Per  Hale,  C.  J.,  Shaw  v.  Storton,  Freem.  R.  102.  Where 
probate  doty  has  been  paid  in  Scotland,  it  is  not  in  practice  required  again  u 
England,  And  see 39  & 40  Geo. 3.  c. 72. 8.16.  41  Geo.3.  (U.K.)  c.86.  s,S. 
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French  probate ;  an  executor's  authority  to  sue  for  as- 
sets is  invariably  derived  from  the  court  which  grants 
the  probate,  and  not  from  the  will. —  [Boyfey  B. — Can 
a  probate  give    any  power  out  of   the  diocese  ?]  (a) 
Here  the  executor  has  the  produce  of  the  rentes  in 
England  as  part  of  the  assets,  and  acts  on  the  probate 
here.     Had  any  pne  but  his  agent  obtained  possession 
of  the  money  here^  the  defendant  must  have  sued  for  it 
as  executor.     So/  had  he  been  sued  and  pleaded  plene 
admimstravU,  he  would  have  been  charged  in  respect  of 
the  money  he  had  obtained  as  executor.    At  common 
law  the  ordinary  would  be  equally  entitled  to  take  pos- 
session of  assets  which  came  within  his  jurisdiction  at 
any  time  after  the  death.    Since  31  Ed.  3.  ell.  the 
executor  or  administrator  substituted  for  the  ordinary 
stands  in  his  place,  taking  the  same  rights  under  the 
probate  or  administration,  which  were  vested  in  the  or- 
dinary before  that  act,  and  13  Ed.  1.  West  Sec.  c.  19. 
Then  the  revenue  acts  subsequently  passed  affect  all 
the  estate  which  would  have  vested  in  the  ordinary  at 
common  law,  including  as  well  those  which  arrive  in 
his  jurisdiction  after  the  grant  of  probate  as  before,  for 
at  common  law  the  ordinary  was  equally  entitled  to 
both.     As  the  executor  would  be  chargeable  with  the 
produce  of  these  rentes  in  any  suit,  it  is  part  of  the, 
"  estate  and  effects"  for  the  purpose  of  probate  duty. — 
[Lord  Lifndhurst  C.  B.     Had  the  testator  died  possessed 
of  no  property  but  French  rentes,  which  were  afterwards 
brought  hither,  the  executor  must  have  taken  out  pro- 
bate in  order  to  protect,  himself.  (6)]    No  probate  hav- 
ing been  taken  out  as  to  these  rentes,  the  executor  is 
not  regularly  before  the  court.    Thus  in  Logcui  v.  Fair' 
Uefy)  the  intestate  died  in  India,  and  administration 
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(a)  See  Skmo r.Siorion,  mitt  248. uote a;  and  2  BU.C.  609. post,  251. 
(h)  Viz.  from  the  charge  of  devajfovif,  see  Toller,  3d  Ed.  426. 
(e)  2  Sin.  &  Sta.  284. 
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was  granted  there,  but  the  property  had  arrived  heie 
without  specific  appropriation  to  the  legatees.  The  Mas- 
ter of  the  Rolls  held,  not  only  that  it  was  liable  to  pay 
legacy  duty,  but  that  administration  here  was  necessary, 
and  that  the  suit  had  proceeded  irregularly  for  want  of 
a  personal  representative  here.  As  there  is  no  other 
standard  by  which  to  estimate  the  probate  duty,  except 
the  amount  of  property  coming  to  this  country,  the  cri- 
terion is,  does  it  come  here  as  assets  to  be  administered 
by  the  executor  who  receives  and  administers  it  here  as 
such  ?  For  what  he  receives  as  executor,  he  receives 
under  the  probate,  that  being  for  this  purpose  a  con- 
vertible term  with  the  will. 


Mereweiher,  Serjt  for  the  defendant.— This  property 
is  not  liable  to  probate  duty.     The  question  is  not 
whether  this  property  would  be  assets  in  the  hands  of 
the  executor,  but  whether  any  statute  imposes  on  it  a 
liabiUty  to  duty.    Statute  56  G.  3.  0.184.  enacts,  by 
8. 38.  that  no  ecclesiastical  court  or  person  shall  grant 
probate  of  the  will  or  letters  of  administration  of  the  es- 
tate and  effects  of  any  person  deceased,  without  6M 
•requiring  and  receiving  from  the  person  or  persons  ap- 
plying for  the  probate  or  letters  of  administration,  or 
from  some  other  competent  person  or  persons,  an  s&r 
davit,  that  the  estate  and  effects  of  the  deceased  for  or 
in  respect  of  which  probate  or  letters  of  administraticm 
is  or  are  to  be  gmnted,  exclusive  of  what  the  deceased 
shall  have  been  possessed  of  or  entitled  to  as  a  trustee 
for  any  other  person  or  persons,  and  not  b^eficially  {a), 
are  mider  a  certain  value,  in  order  that  die  d«ty  may 
be  paid.    The  words  of  the  schedule,  p^urtlil.  befine 
quoted,  demote  that  the  matters  in  respect '  of  which 
the  duty  is  to  be  paid,  are  not  the  assets  to  be  admi- 


(a)  See  46  6.3.  e.l49.  s.SS. 
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nistered,  but  the  property  in  respect  of  which  the  admi- 
nistration is  granted.  Then  what  is  that  property  here  ? 
The  locus  rei  sita  is  conceded  to  be  immaterial  as  to 
succession  to  personalty ;  but  its  local  position  at  the 
death  of  the  owner  decides  what  Court  is  entitled  to 
grant  probate ;  and  as  a  consequence  fixes  or  takes  off  the 
liability  to  probate  duty. 

The  result  of  the  authorities  is  thus  stated  by  Black" 
stone,  in  his  Commentaries  (a) : — **  If  all  the  goods  of  the 
deceased  lie  within  the  same  jurisdiction,  a  probate  he* 
tore  the  ordinary,  or  an  administration  granted  by  him, 
are  the  only  proper  ones ;  but  if  the  deceased  has  bona 
notabiHa,  or  chattels  to  the  value  of  100/.  in  two  distinct 
dioceses  or  jurisdictions,  then  the  will  must  be  proved 
or  administration  must  be  taken  out  before  the  metro- 
politan of  the  province  by  way  of  a  special  prerogative, 
which  prerogative,  properly  understood,  is  grounded 
on  this  reasonable  foundation,  that  as  the  bishops  were 
themselves  originally  the  administrators  to  all  the  in- 
testates in  their  own  dioceses,  and  as  the  present  ad- 
ministrators are,  in  effect,  no  more  than  their  officers  or 
substitutes,  it  was  impossible  for  the  bishops,  or  those 
who  acted  under  them,  to  collect  any  goods  of  the  de- 
ceased, other  than  such  as  lay  within  their  own  dioceses, 
beyond  which  these  episcopal  authorities  extend  not/' 
The  legislature  distinguished  between  the  duty  on  pro- 
bates which  is  imposed  on  the  ''  estate  and  effects  for 
or  in  respect  of  which  the  probate  or  letters  of  adminis- 
tration are  granted,"  and  that  on  legacies  which  refers 
to  the  distribution  and  payment  of  the  legacy ;  being  made 
payable,  ''for  every  legacy  specific  or  pecuniary,  charged 
on  personal  or  moveable  estate,  and  which  shall  be 
paid,  delivered,  retained,  satisfied  or  discharged."  Thus 
in  re  ^Ewing,  this  court  held,  that  the  legatee  should 
pay  legacy  duty,  because  the  act  by  which  the  legacy 

(0)  Vol.  ii.  609. 
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was  discharged  was  done  in  this  country,  (a)  Then 
may  that  locality  shift  after  the  death,  or  must  it  exist 
at  the  grant  of  the  probate  ?  The  language  of  the  pro- 
bate favours  the  latter  construction ;  being, ''  that  the  de- 
ceased having  while  living,  and  at  the  time  of  his  death, 
goods  in  divers  jurisdictions,  by  reason  whereof  the 
proving  and  registering  the  will,  and  the  granting  ad- 
ministration of  all  and  singular  the  said  goods,  and  also 
the  auditing,  allowing  and  finally  discharging  the  ac- 
count thereof,  are  well  known  to  appertain  wholly 
to  the  archbishop,  and  not  to  any  inferior  judge." — 
IBayky  B.  The  probate  goes  on  in  these  general 
terms :  '^  and  that  administration  of  all  and  singular 
the  goods,  chattels  and  credits  of  the  deceased,  and  any 
way  concerning  his  will,  was  granted  to  C.  JD.  and  £.  F. 
the  executors  named  in  the  said  will,  they  having  been 
sworn  well  and  faithfully  to  administer  the  same,  and 
to  make  a  true  and  perfect  inventory  of  all  and  singular 
the  said  goods,  chattels  and  credits.''] — ^There  is  no 
enactment  to  shew  that  the  administration  is  to  be 
added  to  where  property  is  brought  within  the  juris- 
diction subsequently  to  the  grant.  The  41  6.  3.  U.  K. 
c.86.  S.3.,  and  65  G.  3.  c.  84.,  ss.  41,  42.,  only  apply 
in  cases  where  by  inadvertence  property  of  a  testator 
is  not  known  to  belong  to  him  at  the  time,  so  as  to 
enable  the  executor  to  include  it  in  the  oath  ;  in  which 
case  the  latter  is  not  to  be  liable  to  the  penalty  in 
55  G.  3.  c  184.  ss.  37  &  43.  for  not  obtaining  the.  full 
stamp  in  the  first  instance ;  but  the  stamp  is  to  be 
altered.  The  duty  is  applicable  only  to  the  property  to 
which  the  administration  applied,  viz.  to  the  property 
situated  in  the  jurisdiction.  The  general  words  of  de- 
scription at  the  end  of  the  probate  would  be  controlled 
by  former  specific  words;  now  distinct  estimates,  as 


(a)  AM4, 104, 105, 106.  and  fee  101. 
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well  as  probates,  are  necessary  for  property  situate  in 
the  two  provinces,  with  a  distinct  probate  duty  payable 
in  each,  and  in  each  the  oath  as  to  value  is  confined  to 
the  property  situate  within  the  province.  This  is  grounded 
on  the  jealousy  of  jurisdiction  to  be  traced  in  the  ninety- 
second  Canon  of  1603,  (a)  which  provides  against  the 
taking  out  a  diocesan  probate  where  a  prerogative  pro* 
bate  is  required,  and  shows  that  the  power  and  juris 
diction  of  the  ficclesiastical .  Court  is  limited  by  the 
sUus  of  the  property  at  the  time  of  the  death  being 
within  or  not  .within  the  diocese  or  province.    It  appears 
from  the  ninety-third  Canon,  ''That  no  judge  of  the 
archbishop's  prerogative  shall  henceforward  cite  or  cause 
to  be  cited  ex  officio  any  person  whatsoever,  to  any  of 
the  aforesaid  intents,  unless  he  have  knowledge  that  the 
party  deceased  was,  at  the  time  of  his  death,  possessed 
of  goods  and  chattels  in  some  other  diocese  or^dioceses, 
or  peculiar  jurisdiction  within  that  province,  than  in 
that  wherein  he  died." 

'  The  French  rentes  were  not  obtained  under  the  probate, 
but  by  the  will.  Had  the  bank  of  France  relied  on  the 
probate,  they  would  not  have  required  proof  of  the  fact 
of  the  death;  because  the  party's  death,  his  having 
made  a  will,  and  appointed  an  executor,  are  proved 
before  probate  granted.  As  the  will  could  not  be  re- 
moved, a  notarial  exemplified  extract  of  a  clause  in  it, 
with  a  similarly  authenticated  copy  of  the  probate  act» 
were  all  the  executor  could  produce.  Thus  where  there 
are  two  probates  to  be  obtained  in  two  provinces,  a  cer- 

(a)  4  Bora.  Eoo.  L.  234.»  proTiding,  '*  That  all  obaoocUon,  oommuM- 
net,  or  officUli,  or  tnj  other  exercifiog  eoolesiastioal  jariadictioo  whatso- 
ever, shall  at  the  first  oharge  with  ao  oath  all  persons  called  or  Tolantarily 
appeariBg  before  them  for  the  probate  of  anj  will  or  the  admiBistratioD  of 
aoj  goods,  whether  thej  know  or  do  firmly  beliere  that  the  party  deoeased 
had  at  the  time  of  his  death  any  goods  or  good  debts  in  any  other  diocese 
or  diooeses  or  peooliar  jnrisdiotion  with  that  prorince  than  in  that  wherein 
the  said  party  died,  amounting  to  the  ralae  of  fire  pounds. 
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tificate  of  the  deposit  of  the  will  would  ber  obtimed  and 
used  in  the  other  juriadicdoii.  {a)  The  probate  act  was 
used  to  authenticate  the  wiU,  and  not  as  eTen  primi 
fade  evidence  of  the  death.  The  certificate  of  the 
burial  was  required  at  the  bank  of  France  to  prove  ihe 
executor  to  be  the  party  actually  representing  Ae  cre- 
ditor. The  fair  inference  from  the  facts  stated  is,  that 
the  properly  was  received  under  the  will. — [BayUy,  B. 
Suppose  separate  probates  taken  out  for  effects  in  York 
and  in  Canterbury,  but  the  York  efiects  are  afterwards 
transmitted  to  Canterbury  and  distributed  there,  is  a 
fresh  probate  necessary,  or  an  increase  of  probate  duty?] 
—That  is  provided  against  by  39  &  40O.3.  c.72.  s.  16., 
and  41  G.  3.  U.  K.  c.  86.  s.  3. ;  (b)  but  had  the  debt  been 
so  transferred  before  the  probate  granted,  a  Canterbury 
probate  would  be  required. 

In  Tourton  v.  Flower,  (c)  Lord  Chancellor  TaUbat  said, 
though  the  letters  of  administration  had  been  obtained 
in  France,  the  Court  of  Chancery  could  take  no  notice 
of  what  was  done  in  a  spiritual  court  beyond  sea  on 
that  subject;  so  it  cannot  be  assumed  that  in  jFKmee 
they  would  take  notice  of  the  Engli$h  probate.  Jaun- 
cey  V.  Seaky  (d)  decides,  that  where  there  was  no  per- 
sonal estate  in  this  country,  the  party  dying  and  his 
will  being  proved  in  IfapUs,  it  was  unnecessary  to  prove 
the  will  here.  He  then  referred  to  the  judgments  of 
Alexander  L.  G.  B.  and  Bayky  B.  in  Ewir^^n  case,  where 
the  manner  in  which  probate  and  legacy  duty  attach  is 
distinguished.  In  this  case  the  legaiy  duty  has  been 
paid  in  pursuance  of  the  cases  of  Attorney  General  v. 

(a)  See,  as  to  will  of  puty  resident  in  Scotttmd,  tmUmd,  Sati  or  Wstt 
Indus,  leafiog  effeoU  there  nd  !n  Bnglamd,  Toller  on  ^xecators,  71. 

(6)  See  Tjrwbiti  &  Tyodale^s  Digest  of  the  Statutes,  tit.  Stuaps,  pi. 
901,802. 

(e)  P.  Wms.  S71  ;  and  see  anie,  p.SlS.  D.(a.) 

(d)  1  Vernon,  d97. 
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C.  CockeriU(a)  and  Some  v.  Beaton.  (6>^[Locdl9il^ 
hunt  C*  B.  Suppose  a  debtoi:  who  resided  in  America  at 
the  teetator'a  death  comes  hither  after  that  event, 
and  afiter  the  estaJblishment  of  the  iivill  abroad,  by  means 
tantamottxit  to  probate,  the  remedy  for  the  debt  would  be 
by  suit  here,  he  being  here.  Could  you  relyon  the  foreign, 
probate  as  sufficiently  clothing  you  with  the  character 
of  an  executor  to  enableyou  to  sue  here.(c)] — [BajfkyH. 
Suppose  on  a  wiU  which  did  not  name  any  executor,  admi- 
nistiatioQ  with  the  will  annexed  is  granted  in  England 
U>A,  and  a  foreign  court  makes  a  like  grant  to  fi^,  could 
A.  sue  a  foreign  debtor  coming  into  thU  kingdom?]— 
The  party  may  have  received  the  proceeds  of  the  rents 
as  residuary  legatee. 


1831. 

Attorn EY- 
Glneral 

V. 
DlMOND. 


Fal/ett  in  r^ly. — ^The  party  claim's  and  receives  as 
executor,  not  as  residuary  legatee,  in  which  case  debts 
might  be  shewn  to  have  been  paid.  Qn  the  main  ques- 
tion it  was  necessary  to  administer  the  French  rentes 
here  as  assets  to  satisfy  the  specific  legacies.    Whereas 

(«)  1  Price,  166.  (6)  7  Price,  660. 

(e)  S€mble,noU  TomrtoHw, Flower, ZP.yfmn.ZJO,  Shaw w,Storton,lVTtem, 
lOS.  Lo0mr.FaiHi«,2Sim.UStu.9M.  In Cwritv.Sireham,  I DMU.ZS. 
the  widow  of  en  ioteiUte  in  Indie  obteined  edniinietretion  of  ber  boebeod's 
eSrale  Uiera,  end  remitted  the  proceeds  in  fo^enment  bills  to  hef  egent  ii) 
Bnglend.  Go  her  retom  to  England  the  egent  paid  over  to  her  in  cash  the 
amonnt  of  the  bills,  retabing  170/.  for  a  debt  doe  to  him  from  the  intestate. 
Another  ereditor  afterwards  took  ont  administration  here,  and  soed  the 
agent  for  money  bad  and  recelTed  to  bis  nse  as  snob  administrator :  Heid« 
that  the  intestate's  wifs  was  entitled  to  all  the  effects  of  which  ber  bas<- 
bend  died  possessed  in  India  bj  f  irtae  of  the  India  adminiBtration,  and  that 
thongb  she  might  sue  the  agent  for  anj  claim  to  the  monej  in  his  bands 
(jcmftle,  not  without  an  English  administration),  the  creditor  who  had  thus 
become  administrator  in  England  conld  not  In  that  case,  administration 
hating  been  granted  to  the  widow,  who  bad  the  prior  right  (Toiler*  86.), 
no  other  bad  title  to  a  similar  grant  during  ber  life,  and  she  might  perhaps 
have  been  sned  as  snob  for  the  debts  of  the  intestate.    See  Tonrton  t.  ^hwer. 

Stock  bas  no  loealitj  except  for  the  purposes  of  probate  and  ndminis* 
tration.    Big  t.  Capper,  6  Price,  217.  266. 
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1831. 


Attorney* 
General 

DlMOND. 


in  re  Ewmg,  on  the  dicta  on  which  case  the  defendant 
relies,  the  stock  was  transferred  abroad,  nnder  the 
power  of  attorney  signed  by  the  executor  here,  and  re- 
mained abroad.  As  any  property  which  came  within 
the  jurisdiction  of  the  ordinary  after  the  death  would 
have  vested  in  him  at  common  law,  the  personal  Repre- 
sentative is  now  entitled  to  it  under  the  probate,  the 
language  of  which  cannot  confine  his  rights  to  property 
ascertained  at  the  time  of  the  death,  and  is  answered 
by  the  fact  that  an  executor  might  sue  thereon  for  such 
property  of  testator  as  was  afterwards  discovered. 
-  If  parties  owing  debts  to  testator  in  foreign  countiies 
should  come  hither,  the  ordinary  might  at  common  law 
claim  the  debts ;  but  till  it  is  shewn  that  the  party  claim- 
ing as  representative  here  has  power  derived  under  an 
English  court,  Tourton  v.  Flower  poves  that  a  foreign  ad- 
nistration  would  be  unavailing.  The  executor  has  only 
authority  to  represent  the  testator  under  the  probate. 
If  cotemporaneous  grants  of  administration  were  made 
here  and  in  Ireland,  or  any  of  the  British  plantations  (a), 
or  in  a  foreign  country,  to  different  kin  of  a  party  dyii^ 
here,  the  domicil  of  the  deceased  would  decide  who 
was  entitled  to  represent  the  deceased  here,  and  to  re- 
ceive the  grant  of  administration.  That  administration 
would  be  paramount  every  wherci  and  there  would  not  be 
two  classes  of  representatives,  abroad  and  here.  (6).*  The 
selling  out  the  .rentes  was  the  payment  abroad  of  a 
debt  due  to  the  testator  abroad,  and  does  not  alter  the 
nature  of  the  property  (c).  As  the  produce  o£  French 
rentes  came  as  assets  into  the  hands  of  a  party  in  this 
country,  who  received  and  administered  them  as  an 
executor,  mixing  them  with  other  funds  of  testator, 
it  is  liable  to  duty,  whether  he  could  have  compelled 


•  (a)  See  Bum  w.  Cole,  Ambl.  415.  (6)  Bat  Mc  ToUer,  87^106. 

(c)  See  Chjtm  t.  Birckam,  ante,  255.  ■•       The  rentet  being  preTiooel^ 
a  ebose  in  aotion.    ilex  ? .  Capper,  5  Price»  266. 
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the  sale  in  France  without  the  act  of  a  French  aoust        1831. 

orrkoL  Attorney. 

Cur.  ado.  vult.         general 

V. 
DiMOND. 

Lord  Lyndhurst  C.  B.  bow  deliyered  the  judg-     jm.  3i«i. 
ment  of  the  court — This  case  arises  upon  the  statute 
55  6. 3.  c.  184.  by  which  a  stamp  duty  is  imposed  upon 
the  probate  of  wills.    By  the  terms  of  the  act  of  parlia- 
menty  the  amount  of  the  duty  is  regulated  by  ''  the  value 
of  the  estate  and  effects  for  or  in  respect  of  which  the  pro- 
bate or  letters  of  administration  shall  be  granted ;"  and  the 
question  therefore  is,  for  and  in  respect  of  what  estate 
and  effects  this  probate  is  granted  in  the  present  instance. 
Formerly,  in  cases  of  intestacy,  the  ordinary  or  spi- 
ritual judge  had  a  right  to  administer.     The  probate  of 
wills,  ^a  Blackstone  observes  (a),  followed  of  course ;  for 
it  was  thought  just  and  natural  that,  the  will  of  the  de- 
ceased should  be  proved  to  the  satisfaction  of  the  pre- 
late, whose  right  of  distributing  the  chattels  for  the  good 
of  the  soul  was  .superseded  thereby  ;  but  when  probate 
has  passed,  that  is,  when  the  ordinary  has  declared  he 
is  satisfied  as  to  the  will,  the  executor  derives  his  power, 
not  from  the  probate,  but  from  the  will.    Ashurst  J. 
in  Smith  v.  Milks  (6),  says  expressly,  ''  The  executor 
has  a  right,  immediately  upon  the  death  of  the  tes- 
tator ;  probate  is  a  mere  ceremony ;  but  when  passed, 
the  executor  does  not  derive  his  title  under  the  pro- 
bate, but  under  tbe^will:  the  probate  is  only  evidence 
of  his  right,  and  is  necessary  to  enable  him  to  sue,  but 
he   may   release,  8lc.    before   probate.'^     So  Plowden 
280.  probate  is  but  a  confirmation  and  allowance  of 
what  the  testator  has  done.    The  jurisdiction  to  grant 
probate  is  regulated  by  the  place  of  the  testator's  death, 
and  the  local  situation  of  his  effects  at  the  time  of  hifr 


(a)  8ComiD.494. 


(b)  1  T.  R.  480. 
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AlT(>RNBT- 
GfitiCBAL 

V. 

Df  If  on  IK 


dealih:  tf,  fer  example,  he  die  in  one  diocese,  and  have 
bona  notabilia,  that  is,  goods  to  the  yalue  of  5/.  at  the 
time  of  his  death  in  another  diocese  in  the  same  pro- 
vince, the  jurisdiction  belongs  to  the  metropolitan.  If 
he  have  also,-  at  the  time  of  his  death,  effects  to  the  above 
amoont  in  more  than  one  diocese  of  the  province,  the 
archbishops  shall,  in  each  province,  grant  a  probate  ac- 
cording to  the  bona  noiabiUa  within  their  respective  juiis- 
dictions*  The  probate  is  granted  in  respect  of  die  ef- 
fects that  are  within  the  jurisdiction  of  the  spiritual 
judge  at  the  time  of  the  testator's  death,  and  the  juris- 
diction is  exercised  in  respect  of  these  effects  only. 
If  the  executor  thinks  fit  he  may  remove  them  from 
one  jurisdiction  to  another ;  he  may  shift  them  from 
jurisdiction  to  jurisdiction^  but  that  does  not  affiM^t 
the  right  of  granting  probate  which  is  regulated  by  the 
local  situation  of  the  effects  at  the  testator's  death ;  and 
if  they  are  removed  by  the  executor  into  another  juris- 
diction, it  is  not  necessary  to  obtain  any  sanction  or  au- 
thority from  such  jurisdiction.  But  it  is  said  that  the 
property  in  this  case  was  part  of  the  assets  of  the  tes- 
tator, and  was  received  as  such  by  the  executor.  Un- 
doubtedly the  rentes  did  form  part  of  the  testator's  as- 
sets. The  effects  of  the  testator  are  assets,  wherever 
situated,  whether  at  home  or  abroad ;  and  such  effects 
as  are  in  a  foreign  country  at  the  time  of  the  testator's 
death,  although  they  remain  there,  and  are  wholly  ad- 
ministered there  by  the  executor,  are  equally  assets. 
Probates,  hpwever,  aro  not  granted  in  respect  of  the 
assets  generally,  but  in  respect  of  such  part  of  them  as 
are,  at  the  time  of  the  testator's  death,  within  the  juris- 
diction of  the  spiritual  judge  by  whom  they  are  granted. 
'  It  was  also  urged  that  the  property  in  this  case  was  ob- 
tained by  means  of  the  probate^  and  was  therefore  liable 
to  the  duty.  It  is  true  a  notarial  copy  of  the  probate, 
and  a  certificate  of  the  burial,  with  a  notarial  copy  or 
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extract  of  the  will,  shewing  the  appointment  of  the  de- 
fendant as  executor,  were  produced  to  the  bank  ot  France; 
npon  which  that  body,  without  the  intervention,  as  it 
seems;  of  any  tribunal  there,  allowed  the  rentes  to  be 
sold ;  they  thus  appearing  to  be  satisfied  by  these  docu- 
ments, that  the  defendant  was  executor  and  entidtd  to 
the  property,  and  acting  accordingly.  Whether  they 
would  have  been  satisfied  with  any  other  evidence,  and 
without  the  production  of  a  copy  of  the  probate,  we 
have  no  means  of  determining.  But  admttting  the  pro* 
duction  of  the  notarial  copy  of  the  probate  to  be  neces- 
sary to  satisfy  the  bank  of  the  title  of  the  executor,  diat 
circumstance  does  not  appear  to  us  to  affect  the  question, 
which  is.  Whether  the  probate  was  granted  for  or  in 
respect  of  this  property  ?  It  could  not  be  so  granted, 
because  this  property  was,  at  the  death  of  the  testator, 
in  a  foreign  country,  and  consequently  out  of  the  juris- 
diction of  the  spiritual  judge.  In  the  case  of  hogan 
V.  FairHe,  (a)  which  was  cited  in  the  argument,  a  part  of 
the  funds  was  remitted  from  India  to  England  after  the 
testator's  death,  and  the  learned  judge,  upon  the  facts 
before  him,  considered  that  the  portion  so  remitted  was 
administered  here,  so  as  to  incur  liability  to  pay  legacy 
duty.  But  it  is  not  the  administration  of  the  assets  that 
renders  the  probate  duty  payable,  but  the  local  situation 
of  them  at  the  testator's  death.  We  think,  therefore, 
that  the  verdict  should  be  entered  for  the  defendant^ 

Judgment  accordingly.  (£) 

(a)  2  Sim.  and  Sta.  884. 

(6)  Thii  eue,  u  well  as  In  r«  Emmg,  w«i  atladcd  to  in  the  argament  of 
laehwon  t.  Forbtt,  in  tbe  Court  of  Cbaaoefj,  Pth,  16,  1831.  Tht  qaeg- 
tioB  thero  was  teapoetlag  probata  add  lefaojr  doty  on  asiata  of  a  taotator 
doftiionod  In  luditi,  and  djiog  Iboro,  which  aiaota  woro  posaooMd  bj  bii  oxa- 
coton  reaidoBt  there,  under  a  probate  g;ranted  bj  the  Supremo  Coort  of 
Bomhcjf,  and  afterwarda  arriTod  hero  and  beoame  aobjeot  to  the  adminia- 
trathro  power  6t  the  Coort  of  Chafloery.  Tbo  Lord  Chaooellor  Brougham 
directed  a  caae  to  bo  tasde,  In  ordot  thtt  Ibo  iqpiiios  of  tho  Court  of  Ex- 
chequer thereon  might  be  certified  to  him. 


183h 

Attorhby- 
General 

«. 

DiHOND. 
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PooLBY  Assignee  of  Stbr  against  Millard. 


Practice.  'T^HE  defendant  had  obtained  a  verdict  A  rule  for  a 
Costs  of  new  new  trial  was  afterwards  made  absolute  on  the  foUow- 

theerentis  ing  terms ;  the  defendant  to  have  the  costs  of  both  trials 
SfrTtibe^"  if  he  succeed  in  the  next  trial ;  if  the  plaintiff  succeed,  he 
first  is  only  to  have  the  costs  of  the  second  trial. 


Kelfy  in  support  of  the  rule. 
B.  Andrews  against  it.  (a) 


(«)  For  bj  tba  praotiee  of  tbe  Ezoheqaer  if  the  pUmtiff  thoald  taooeed 
oa  the  Mooad  trial,  tha  evaats  of  tba  two  trials  ba? iag  beaa  eoatradktorj, 
neither  party  woald  ba  eatitled  to  the  costs  of  the  first  ia  the  abaeaca  of  aoj 
oTder  of  the  ooart  made  as  abot  a  oa  the  motioa  for  a  sooomI  trial.  See 
Pay's  Praotiee  of  tbe  Bxebeqaer,  149. 


Wbstbrdale  againsi  Kemp. 


An  aflMavit 
of  the  tnith 
of  a  plea  in 
abatement^ 
sworn  nine 
days  before 
the  delivery 
of  the  decla- 
ration to 
which  it  is^ 
pleaded,  will 
not  support 
such  plea. 


y^L£XilND£2{  moved  to  set  aside  an  interlocutoiy 
judgment  for  irregularity.  Action  on  a  bill — venue 
Middksex.  The  defendant  was  a  member  of  the  Hudden- 
field  Joint  Stock  Shipping  Company.  The  declaration 
was  delivered  on  the  22d  of  November. — Plea  in  abate- 
ment, that  the  promises  in  the  declaration,  if  any,  were 
made  jointly  with  other  persons,  and  not  by  the  de- 
fendant alone.  The  affidavit  of  the  truth  of  the  plea 
had  been  sworn  by  the  defendant  at  HuddersfieU, 
where  he  resided,  on  the  13th  of  November. 
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Ba  YLBY  B. — ^An  affidavit  made  on  the  13th  of  tiootmr        183L 

ber  will  not  support  a  plea  denying  the  promises  laid  in  ^^^^J^ 
a  declaration  which  did  not  then  exist,  and  was  not  v. 

delivered  till  nine  days  after. 

G ARROW  B.  intimated  that  perjury  could  not  be  as- 
signed on  the  affidavit,  (a) 

A  rule  nisi  having  been  granted  on  an  affidavit  of  Affidayit  of 
-  ^  °  merits  must 

merits  and  payment  of  costs,  be  of  belief  of 

good  defence 
on  the  merits. 
Blackbttme  shewed  cause,  objecting  to  the  affidavit 

that  it  was  not  in  the  usual  terms  of  belief^  ''  that  the 
defendant  has  a  good  defence  on  the  merits/'  biit ''  that 
the  defendant  has  a  good  and  meritorious  defence  to  the 
action." — ^An  affidavit  that  a'defendant  has  ^'  a  good  de- 
fence to  the  action"  was  held  bad  in  Grottkk  y.BaUey.  (b) 

Bayley  B. — ^The  defendant  must  lay  a  foundation 
for  his  application  to  the  Court  in  the  usual  form,  and 
the  Court  cannot  tell  for  what  reason  it  has  been  here 
deviated  from. 

Rule  enlarged  on  paying  the  costs  of  the  application, 

(«)  Lmtg  T.  ComUr,  4  East,  S48.  the  aflidaTit  Terirjiog  the  plea  wai 
awoni  hj  defeodaot  at  li? erpool  oo  tbe  daj  the  deolaratioo  waa  filed  in 
LondoD,  and,  as  it  waa  urged,  before  he  oonld  have  aeeo  tbe  deolaratioo. 
Bat  jMT  cur.  be  might  have  had  good  reasona  for  belieTiog  that  what  he 
swore  acoorded  with  the  tmtfa  ;  ••  g,  from  knowledge  of  tbe  eaose  of  dis- 
pute, or  from  tbe  ooBmnoioation  of  the  piaiatiff 's  attomej  as  to  the  oatnre 
of  the  declaration  which  wonld  be  filed;  •  As  in  fact  the  aifidarit  did  aooord 
with  tbe  truth,  thej  wonld  not  consider  tbe  plea  as  a  nnllitj,  bot  left  tbe 
plaintiff  to  his  indictment  for  peijnrj,  if  he  tboaght  be  had  sofBeient  grounds 
to  iastitate  it.  Thej  alloded  to  tbe  diflienltj  of  a  defendant  at  a  great  dia- 
taaee  from  liondon  a? ailing  himself  of  a  plea  in  abatement  within  foor  dajs 
after  filing  the  deolaratioo,  thoogh  snob  a  plea  might  often  be  honest  and 
proper.    See  also  BatUtt  w,  Barnard,  4  M.  &  S.  SS2. 

(6)  6  Bar.  &  Aid.  703. 
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1831.  in  Older  to  give  time  for  a  proper  affidavit;  and  after- 
wards made  absolute  on  the  further  twus  of  pleading 
specially  aad  trying  the  cause  at  the  Sittings  in  Tenn. 


SSBC 


The  King  in  aid  of  Hollis  agamstBi^OHAU* 

In  scire  facias  TTOLLIS,  a  distributor  ofstamps,  bad  issued  three 
cSuwVSa  ^^^'^^  '^^  ^  B^aust  the  defendant  a  sutKlistri- 

recog^nizance  butor,  to  recover  debts  due  from  him  for  atamp  duties, 
no  costs  are  '  VMeived  by  him  as  agent  of  Hollu.  The  defendant  tra- 
recoTerable     versed  the  extents,  and  afterwards  entered  into  a  Ttcog- 

bythede-  , 

fendant,  nizanee  to  the  Crown,  conditioned  to  abide  the  award 

rowMd  OT  ^^  ^'  '«*P®cting  them.  D.  declining  io  undertake  the 
demurrer  and  arbitration,  a  rule  was  obtained  for  substituting  M.  as 
in  error.  arbitrator,  who  made  his  award  accordingly.    The  de- 

fendant not  performing  the  award,  a  scire  faaxu  on  the 
recognizance  issued  from  the  King's  Remembrancer's 
Office. 

Plea — after  setting  out  the  condition  for  abiding  the 
award  of  £. — md  ikl  agard.  Replication,  that  after 
the  msiking  the  recognizance,  it  was  by  rule  of  Court 
ordered,  that  M.  should  be  substituted  for  D.  as  arbi- 
trator, and  that  J(f.  made  his  award,  &c. — Demurrer  and 
joinder. 

After  argument  the  judgment  of  the  Court  of  Exche- 
quer was  for  the  defendant,  and  was  affirmed  on  error 
before  the  two  Chief  Justices  in  MtcAae/mo^Term,  1830; 
their  decision  being  in  effect,  that  defendant  by  refusing 
to  perform  the  award  of  Jf.  had  not  forfeited  his  recog- 
nizance to  submit  to  the  award  of  D.,  though  'M.  had 
been  substituted  by  the  order  of  the  Court ;  after  judg- 
ment in  error,  an  order  was  drawn  up  by  the  officer, 
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givii^  the  defendflnt's  eotfts  of  theeigument  of  the  de-       1831. 
nrafiertothed^sndttat.    On'that  oider  the  aboye  costs,      oTIkibio 
as  well  as  those  of  the  wfit  of  error  were  taxed.  v- 

BlN€HAM. 

Manning  for  the  Crown  obtained  a  rule  to  discharge      2l«f  Jan. 
that  part  of  the  order  which  directed  payment  of  the 
defendant's  costs  for  irregularity,  with  costs. 

Dumpier  shewed  cause.  The  question  is,  whether  the  lOM  F$h. 
party  using  the  name  of  the  Crown  in  aid  of  his  claim  ^^  '"  "** 
against  a  defendant,  shall  pay  costs  to  that  defendant  on 
his  ultimate  success  ?  The^terms  of  33  H.  8.  c.  39.  s..  54., 
by  which  the  King  in  suits  on  specialties  made  to  him 
or  bis  use,  shall  recover  his  debt,  costs,  uid  damages, 
do  act  include  oases  where  a  private  prosecutor  acts  in 
itid  of  the  Crown.  HoUis,  if  successful,  might  have  re^ 
oeived  his  costs  out  of  the  surplus  of  the  produce  of  the 
sale  under  the  extents  in  aid :  (a)  he  is,  therefore,  separ 
rate  from  the  Crown  in  interest,  and  as  he  might  receive, 
so,  if  unsuccessful,  he  must  pay  costs.  In  Rex  v.  Bcyle,(^b) 
a  party  issuing  an  extent  in  aid  against  an  insolvent  agent 
of  an  Insurance  Company,in  order  to  secure  stamp-duties 
reomred  by  him,  was  held  not  entitled  to  recover  costs 
from  a  defendant  under  63  6.  3.  c.  108.  s.  23.,  which 
gives  costs  to  the  Crown  in  proceedings  had  in  the  name 
of  the  King,  or  of  any  person  on  his  behalf,  for  recovery 
of  duties,  debtsi  or  penalties,  due  under  the  stamp  acts; 
for  an  extent  in  aid  is  not  an  immediate  proceeding  by 
the  Crown  against  a  defendant,  though  an  immediate 
extent  nngbt  have  issued  for  a  debt  of  that  nature. 

Manning  in  support  of  the  rule. — ^The.  Court  had  no 
power  to  grant  costs  against  the  prosecutor  in  this  case, 
though  the  suit  was  instituted  in  the  King's  name,  not 

(a)  57  G.S.  0.117.  i.S;  teeSSG.S.  0.IOS.  i.S3. 
(6)  1  Pri.  R.  4S4. 
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1831.        on  behalf  of  the  Crown  it;self>  but  of  its  officer.    Rex  v. 
ThTKiMo      C<iii^'ni  (a)  is  a  stronger  case,  where  the  prosecutor^  a 

v.  farmer  of  post-horse  duties,  instituted  a  suit  to  recover 

Bingham.  '^ 

those  duties,  which  could  not  therefore  become  the  pro- 
perty of  the  Crown ;  and  on  verdict  for  defendant,  he 
was  held  not  entitled  to  costs.  It  appears  from  Rex  y. 
MUtSf  (b)  that  costs  are  not  recoverable  in  scire  fadas, 
where  the  prosecutor,  who  uses  the  name  of  the  King  to 
repeal  a  patent  succeeds  for  the  Crown  is  in  fact  the 
prosecutor,  and  8  &  9  W.  3.  c.  3.  s.  1 1.  refers  to  civil 
suits  only.  It  might  there  be  unnecessary  to  use  the 
name  of  the  Crown,  for  Brewster  y.  Weld(jc)  shews  that 
a  scire  facias  to  repeal  a  patent  lies  at  suit  of  a  private 
person  if' prejudiced  thereby,  whereas  here  the  King 
was  necessarily  made  a  plaintiff  in  order  to  put  the  re- 
cognizance in  suit.  All  costs  are  given  by  particular 
statutes ;  the  only  statutes  giving  them  to  defendants, 
are  23  H.  8.  c.  15.  and  4  J.  1.  c.  3.  in  particular  actions, 
but  they  do  not  include  the  King,  nor  does  any  statute 
give  costs  in  scire  facias  on  a  recognizance.  Golditig  v. 
Dias  (d)  shews  that  costs  in  error  are  only  recoyeraUe 
under  3  H.  7.  c.  10.  by  plaintiffs  who  have  obtained 
judgment  below,  which  is  afterwards  affirmed,  and  it 
was  there  held,  that  an  avowant  in  replevin,  though  an 
actor,  was  not  such  a  plaintiff. 

Danypier. — Goldingy.  Dias  is  now  overruled  in  RkkeUs 
V.  Lewis  and  others,  (e) 

Lord  Lyndhurst  C.  B.  —  It  is  clear  from  iierv. 
Corum  and  Rex  v.  Miles  that  the  defendant  is  not  en- 
titled to  costs. 

Rule  Absolute. 


(a)  i  Anstr.  50.    JfaniiM^'i  Bxoh.  Pr.  69.  (6)  7  T.  R.  S67. 

(e)  6  Mod.  829.  (tf)  10  East.  2. 

(•)  1  Bar.  &  Adolph.  197.    Tr.  1830. 
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1831. 


Lamb  against  Burnett. 

TRESPASS  for  assaulting  plaintiff  on  board  the  ship  ^^^Z"" 
called  the  Scakby  Castle  on  the  high  seas,  and  Indiamanat 
striking  and  imprisoning  him,  and  for  putting  him  in  Macao  river 

irons,  and  keeping:  him  so  in  irons  and  imprisoned  for  ^^J^!"^,** 

'^    °  ^  withm  two  or 

twenty-four  hours  ;   second  count  for  an  assault  and  three  miles 
febe  imprisonment  only ;   third  count  for  a  common  ^^^^: 

assault.  veral  other 

Pleas.  —  First,  General  issue.  Not  guilty.     Second,  ^^s  guUty  of 

as  to  making  an  assault  on  the  plaintiff,  and  striking  disobedience 
J  1        1  •        1  •        1  J  1      J     1      i»    1      to  "*®  gunner 

and  knocking  him  down  to  and  upon  the  deck  of  the  in  the  cap- 
said  ship  or  vessel  in  the  said  first  count  mentioned,  ***°'®  "^ 

^  ,   ,  sence.    Three 

and  with  his  fists  and  with  a  certain  rope  giving  and  days  after,  the 
striking  the  plaintiff  a  few  of  the  blows  and  strokes  in  onbowd^and 
the  said  first  count  mentioned,  and  imprisoning  the  ordered  ^1.  to 
plaintiff,  and  putting  and  placing  the  plaintiff  into  The  pliontiff, 
irons,  and  keeping  and  continuing  him  in  irons  and  im-r  another  sea- 
prisoned  for  the  said  space  of  time  in  the  said  first  obeyed  these 
count  mentioned,  as  is  therein  mentioned  —  defendant  o*"**.®"*  *°<* . 

'  resisted  their 

says,  actio  notu  —  Because  he  says,  that  the  defend-  execution  in 
ant,  before  and  at  the  said  time,  when,  &c.  in  the  and^iusrav* 
said  first  count  mentioned,  was  the  master  and  cap-  derly  man- 
tain  of  a  certain  ship  or  vessel  trading  to  China  in  the  ^e  washim- 
service  of  the  united  company  of  merchants  of  England  ^\^^^^ 
trading  to  the  East  Indies,  called  the  Scaleby  Castle,  orders :  Held, 

and  that  the  said  plaintiff  then  was  a  mariner  in  and  *^**  ^^^J^  , 

'  was  no  legal 

belonging  to,  and  on  board  the  said  ship  under  the  com-?  necessity  to 
mand  of  defendant,  to  wit,  at,  file.,  and  defendant  so  p1,ni^ahment 

immediately 
after  his  offence  ;  and  that  therefore  the  captain  was  justified  in  moderatelv 
^^gging  the  plaintiff  for  mutinous  disobedience  to  his  lawful  order  to  flog  A. 
Also,  that  a  captain's  power  to  inflict  moderate  corporal  punishment  exists  on 
hoard  a  ship,  not  only  while  at  sea,  but  when  in  a  foreign  river  or  port  near 
tbe  land,  and  within  reach  of  assistance  from  other  ships  of  the  same 
nation. 

VOL.  I.  t 
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1831.       being  master  and  captain  of  said  ship,  and  in  the  ac- 
tual exercise  of  his  said  ofHce,  and  plaintiff  so  being  a 
mariner  in  and  on  board  of  the  said  ship,  and  under 
the  command  of  the  defendant  as  aforesaid,  he,  plaintiff, 
a  little  before  the  said  time  when,  &c.  in  the  said  first 
count  mentioned,  conducted  and  behaved   himself  in 
and  on  board  the  said  ship  in  a  riotous,  mutinotts  and 
disorderly  manner,  and  then  and  there  refused  to  obey, 
and  to  permit  to  be  obeyed  by  divers  other  sailors,  then 
on  board  of  the  said  ship,  under  the  command  of  the 
defendant,  the  lawful  and  necessary  commands  of  the 
defendant,  and  then  and  there  resisted  defendant  in 
the  performance  of  his  duty  as  such  master  and  cap- 
tain as  aforesaid,  to  the  evil  and  pernicious  example 
of  the  said  other  sailors  then  on  board  the  said  ship, 
to  wit,  at,  &c. ;  therefore  the  defendant,  so  being  mas- 
ter and  captain  of  said  ship  as  aforesaid  for  the  pre- 
servation of  discipline  and  order  in  the  said  ship,  and 
to  punish  plaintiff  for  his  said  riotous,  mutinous  and 
disorderly  conduct,  and  to  enforce  obedience  to  the 
lawful  commands  of  the  defendant  as  such  master  and 
captain  as  aforesaid,  did,  at  the  said  time,  when,  fcc 
in  the  said  first  count  mentioned,  make  an  assault  on 
plaintiff,  and  did  strike  and   knock  plaintiff  down  to 
and  upon  the  deck  of  the  said  ship,  and  with  his  fists, 
and  with  a  certain  rope,  did  give  and  strike  the  plaintiff 
a  few  of  the  blows  and  strokes  in  the  said  first  count 
mentioned,  and  because  it  was  then  and  there  necessary 
and  proper  that  the  plaintiff  should  be  further  punished 
for  his  said  riotous,  mutinous  and  disorderly  conduct, 
and  be  kept  separate  and  apart  from  the  said  other 
sailors  then  on  board  of  the  said  ship,  and  be  impri^ 
soned ;  and  because  plaintiff  could  not  be  safely  and 
securely  kept  separate  and  apart  from  the  said  other 
sailors  in  prison  without  being   put  and  placed  into 
irons,  he,  defendant,  at  the  said  time,  when,  &c,  in  the 
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aakl  first  coant  mentioned,  imprisoned  the  plaintiff,  and  1831. 
put  and  placed  him  into  irons,  and  kept  and  continued 
him  so  in  irons  and  imprisoned  for  the  said  space  of  time 
in  the  said  first  count  mentioned,  the  same  being  a 
reasonable  and  proper  time  in  that  behalf,  as  it  was 
lawful  for  him  to  do  for  the  cause  aforesaid,  using  no 
unnecessary  violence,  and  doing  no  unnecessary  damage 
to  the  plaintiff  on  the  occasion  aforesaid,  which  are  the 
same  supposed  trespasses,  &c.  (Verification.)  A  third 
plea  nearly  similar.  Replication  similiter  to  first  plea. 
— De  injurid  to  second  and  third  pleas. 

At  the  trial  at  the  Exchequer  Sittings  in  London  be- 
fore Bajfky  B.  and  a  special  jury,  it  appeared  that  on 
the  19th  December^  1829,  the  East  India  Company's 
ship  Scakby  Castle  was  lying  in  Macao  river,  near  se- 
veral  other  Indiamen,  and  within  two  or  three  miles 
from  Macao.    The  defendant,  her  captain,  was  on  shore. 
Some  disrespectful  language  had  been  used  by  Cronan, 
one  of  the  seamen  to  the  gunner,  and  a  disturbance 
ensued  in   the  ship.     Cronan  then  said  to  the  chief 
mate  that  he  would  do  no  more  duty  till  the  captain 
came  aboard.    A  communication  having  been  made  to 
the  captain,  he  came  on  board  on  the  night  of  the  23rd, 
and  on  the  24th  a  CQort  of  inquiry  was  held,  at  which  the 
officers  agreed  that  Cronan  must  be  flogged.     On  the 
24th  the  crew  were  assembled,  and  the  defendant  called 
Cronan  forward  and  told  him  of  his  offence,  and  that 
he  would  be  flogged.    Quarter  masters,  of  whom  the 
plaintiff  was  one,  were  called  to  tie  him  up,  but  none 
came.     Plaintiff  came  forward,  and  asked,  in  the  name 
of  the  crew,  by  what  authority  the  defendant  proposed 
to  flog  Cronan.    Several  complants  were  made  by  the 
crew  against  the  officers.    All  the  officers  were  armed, 
but  it  did  not  distinctly  appear  that  any  of  the  crew 
were.     A  rush  was  made  by  the  crew  towards  Cronan  ; 
among  the  foremost  was  the  plaintiff,  who  seized  Cro- 

T  2 
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1831.        nan  or  the  man  who  held  him.     Great  confusion  ensued. 

Tamb         '^^^  defendant  ordered  a  pistol  to  be  fired,  on  which 

V*  several  boats  with  armed  officers  and  men  put  ofF  from 

BORNETT.  11. 

the  other  ships,  and  in  a  few  minutes  boarded  the 
Scaleby  Castle.  No  trial  or  inquiry  then  took  place. 
Cronan  and  the  plaintiff  were  then  secured  and  flogged, 
and  the  plaintiff  remained  in  irons  twenty-four  hours. 

Mr.  Baron  Bayley  left  it  to  the  jury  to  say  whether 
the  plaintiff  had  behaved  in  a  riotous,  mutinous  or  dis- 
orderly manner,  or  in  a  mutinous  manner  only ;  or  had 
refused  to  obey,  and  permit  to  be  obeyed,  the  lawful 
commands  of  the  defendant  as  master,  thereby  setting 
the  crew  a  pernicious  example  j  and  whether  the  con- 
duct for  which  Cronan  was  ordered  to  be  punished  was 
disorderly  (a),  and  whether,  if  disorderly,  he  was  guilty 
of  it. 

The  jury  found  that  the  plaintiff's  conduct  was  dis- 
orderly and  mutinous,  and  that  Cronan  had  been  guilty 
of  like  conduct,  and  gave  their 

Veirdict  for  the  defendant. 

R.  V,  Richards  moved  for  a  new  trial.  The  conduct 
of  the  plaintiff,  if  disorderly,  might,  ex  necessitate  be  the 
subject  of  corporal  punishment,  if  occurring  at  sea,  but 
the  general  authority  to  inflict  summary  punishment 
cannot  exist  in  the  master  of  a  merchant  ship  while 
lying  close  to  shore  in  a  river  or  bay.  If  such  a  power 
can  exist  in  Macao  river,  it  would  equally  prevail  in  the 
harbour  of  Margate  or  even  the  docks  in  the  Thames* 
If  there  was  no  power  to  flog  at  all,  the  defendant  was 
bound  to  prove  the  whole  facts  laid  in  his  pleas ;  and 
as  they  went  to  justify  the  whole  trespasses  complained 
of,  no  new  assignment  of  excess  in  the  punishment 

(a)  See  Abboll  oo  Shippti^,  3rd  Bdit.  16S. 
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was  necessary,  and  the  general  replication  de  injurid  was  183L 
sufficient,  Phillips  v.  Howgate(a). —  [Bayky  B.  There 
the  defendant  failed  to  prove  all  that  was  material  in 
his  plea,  here  the  whole  justification  was  established.] 
The  power  to  flog  Cronan  must  decide  whether  the 
plaintiff  was  guilty  of  disobedience  to  lawful  orders  of 
the  defendant,  now  the  power  to  flog  arises  from  ne- 
cessity, and  can  only  be  exercised  when  such  necessity 
exists,  viz.  at  the  time  when  a  mutiny  prevails.  Cronan 
having  been  confined  three  days  for  an  offence  pre* 
viously  committed,  the  captain  had  no  longer  any 
right  to  flog  him,  the  necessity  to  do  so  having  passed. . 

Lord  LynbhurstC.  B.— There  does  not  appear  to 
me  to  be  any  ground  whatever  to  object  to  the  direction 
of  the  learned  judge.  The  first  question  is  as  to  the 
conduct  of  Crotian,  who,  it  appears  clearly  on  the  evi- 
dence, had  taken  a  part  in  the  riotous  proceedings  of 
the  19th  during  the  captain's  absence,  and  had  stated 
to  the  oflScer  in  conmiand  that  he  would  not  obey  any 
orders  till  the  captain  came  on  board.  It  appears  that 
in  consequence  of  this  the  captain  was  immediately 
sent  for,  and  on  his  arrival  on  board,  on  the  23rd,  di- 
rected Cronan  to  be  flogged.  I  apprehend  that  for  the 
purpose  of  enforcing  obedience  in  the  ship's  crew,  the 
captain  has  authority  to  order  any  of  them  who  mis- 
conduct themselves  to  be  moderately  and  properly  cor- 
rected ;  nor  is  it  any  objection  that  an  interval  elapsed 
between  the  offence  and  the  punishment,  for  the  mo- 
ment the  captain  arrived  on  board  he  directed  the  pu- 
nishment to  be  inflicted.  The  next  question  is,  what 
was  the  conduct  of  the  plaintiff  on  the  latter  occasion  ? 
He  appears  to  have  been  at  the  head  of  those  who  op- 
posed the  infliction  of  punishment  on  Cronati,  and  there 

(a)  6  B.  &  A.  220. 
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1831.       can  be  no  doubt  on  the  evidence  that  their  conduct  on 

Lam*^      *^®  ^^^  ^^^  ^^^^  ^^®  extremely  mutinous.     Under 
«.  such  circumstances,  it  appears  to  me  that  the  captain 

Bdrnctt 

was  justified  in  authorizing  punishment  to  be  inflicted 
on  the  plaintiff.  No  question  can  be  raised  on  this 
record  as  to  the  extent  of  such  punishment.  The  ver- 
dict,  then,  appears  to  me  to  be  perfectly  right,  nor  do 
I  perceive  any  objection  on  the  record.  The  statement 
in  the  plea  is,  that  the  plaintiff  behaved  in  '^  a  riotous, 
mutinous  and  disorderly  manner,  and  then  and  there 
refused  to  obey,  and  permit  to  be  obeyed  by  the  other 
sailors  on  board  this  ship,  the  lawful  and  necessary 
commands  of  the  defendant,  and  resisted  him  in  the 
performance  of  his  duty.*'  There  can  be  no  objection 
upon  that  statement  upon  the  record,  and  if  any  one 
of  the  crew  refuses  to  obey  the  lawful  commands  of  the 
master  of  a  vessel,  the  master  is  justified  in  inflicting 
such  punishment  on  him  as  may  be  necessary  to  put  an 
end  to  such  conduct.  I  think,  therefore,  that  with  re- 
ference to  the  record,  as  well  as  to  the  evidence  on  the 
trial,  there  is  no  ground  to  object  to  the  proceedings. 

Garrow  B.  —  I  entirely  concur  in  the  judgment 
which  has  been  delivered,  and  am  of  opinion  that  no 
delay  should  intervene  in  pronouncing  our  decision, 
lest  any  idea  should  be  suggested  that  we  entertain 
any  doubt  on  the  subject.  If  any  officer  on  board  con- 
ducts himself  with  intemperance  or  unnecessary  cruelty 
in  administering  the  discipline  of  a  ship,  or  in  resisting 
the  mutinous  conduct  of  the  crew,  he  is  responsible  for 
his  conduct  before  a  jury  at  the  suit  of  any  seaman  of 
the  ship.  The  officers  being  subject  to  this  high  re- 
sponsibility, the  sailors  navigating  the  merchant  ships 
of  this  country  must  not  be  suffered  to  leave  it  under 
the  impression  that  it  is  for  them  and  not  for  the  offi- 
cers to  administer  the  discipline  of  a  ship,  or  that  they 
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are  to  constitute  a  court  of  appeal  from  the  acts  of  their  1831. 
officers  in  repelling  a  mutiny  which  prevents  the  ship's  ~lamb 
duty  from  heins  carried  on.  v- 

^  BORNBTf. 

Vaughan  B.— -If  any  reasonable  doubt  could  be  en- 
tertained on  this  very  important  subject,  I  should  have 
wished  to  put  it  in  a  train  for  further  inquiry.  This  is 
an  application  to  the  sound  discretion  of  the  court 
to  review  the  verdict  as  being  against  evidence.  Two 
questions  were  left  to  the  jury.  First,  whether  Cronau 
was  guilty  of  the  offence  imputed  to  him  ;  and  Secondly, 
whether  the  plaintiff  was  or  was  not  guilty  of  riotous 
or  disorderly  conduct.  The  plaintiff's  counsel  found 
it  difficult  to  contend  that  there  was  not  evidence  suffi- 
cient to  satisfy  the  jury  that  the  crew  was  in  a  mu- 
tinous state  on  the  23rd,  but  endeavoured  to  raise  the 
question,  whether,  under  the  circumstances  in  which 
the  captain  was  placed,  he  could  justify  the  assault 
He  suggested  that  this  case  differed  much  from  the 
ordinary  case  of  mutiny  at  sea,  and  that  the  ship  being 
within  two  miles  of  the  shore,  and  the  captain  having 
the  assistance  of  other  vessels  near  him,  there  was  no 
necessity  for  the  exercise  of  this  power.  But  the  au- 
thority of  a  captain  does  not  contract  or  expand  accord- 
ing to  his  distance  from  shore.  If  he  is  on  board  his 
ship  exercising  the  authority  of  captain,  and  the  crew, 
or  any  mariner  is  mutinous,  it  is  of  most  vital  import- 
ance that  his  power  should  be  exercised  as  far  as  mo- 
derate correction  extends.  If  any  excessive  punishment 
was  inflicted  on  this  occasion,  it  is  not  put  in  issue  on 
this  record  by  replication  or  new  assignment.  It  ought 
not  to  go  forth  for  a  moment  that  any  doubt  could  be 
entertained  as  to  the  propriety  of  this  captain's  conduct. 
Under  the  circumstances  here  ascertained,  no  further 
question  can  arise  in  these  proceedings,  whether  the 
facts  stated  in  the  plea  amount  to  a  justification. 
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1831.  Bayley  B. — If  I  entertained  any  doubt  of  the  pro- 

priety of  the  verdict,  I  should  be  the  last  person  to  de- 
cide against  a  further  inquiry :  but  having  considered 
the  case  much  since  the  trial,  I  have  a  perfect  convic- 
tion that  the  verdict  was  right,  and  I  think  that  we 
might  occasion  great  prejudice  to  the  merchant  service 
if  we  granted  this  rule.  Speaking  generally,  if  there 
was  a  scintilla  of  doubt,  I  should  be  particularly  anxious 
that  the  rights  of  men  standing  in  the  situation  of  ordi- 
nary seamen  should  be  fully  canvassed.  But  this  case 
presents  no  reasonable  doubt.  It  makes  no  difference 
that  this  mutiny  took  place  in  a  foreign  port  or  river, 
and  not  at  sea.  The  ship  may  be  equally  sacrificed,  or 
the  power  to  navigate  her  back  may  be  equally  lost  in 
both  situations^  unless  the  commander  is  enabled  to 
adopt  that  course  which  the  law  has  cautiously  put  in 
his  power. 

The  law  authorizes  him,  in  case  of  misconduct  of  a 
mariner,  to  inflict  a  punishment,  and  proportionate  to 
the  offence.     Now,  though  the  offender  may  bring  his 
action  if  the  punishment  was  disproportionate,  he  must 
adopt  the  course  pointed  out  by  the  law  for  that  pur- 
pose.    Here  he  does  not  adopt  that  course,  but  says 
there  was  no  cause  for  punishment  at  alL    The  cause 
charged  being  that  the  plaintiff  behaved  in  a  riotous 
and  mutinous  manner,  and  refused  to  obey,  and  permit 
to  be  obeyed  by  the  other  sailors  on  board,  the  defend- 
ant's lawful  commands,  and  resisted  the  defendant  in 
the  performance  of  his  duty,  and  set  a  pernicious  ex- 
ample to  the  other  sailors.     If  the  defendant  had  only 
established  that  the  ship  was  in  a  state  of  mutiny,  and 
that  the  plaintiff  concurred  in  it,  that  would  have  jus- 
tified the  captain  in  punishing  the  plaintiff ;  but  on  this 
evidence  the  whole  charge  contained  in  the  plea  was 
made  out.    There  is  no  doubt  that  the  ship  was  in  a 
state  of  mutiny  on  the  23rd,  when  Cronan  was  called 
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forward  to  receive  punifihrnent  for  the  offence  proved  to        1831. 
have  been  committed  by  him  on  the  1 9th.     Before  any 
attempt  to  punish  him^  the  captaintoldhim  of  his  offence^ 
and  he  admitted  having  used  a  disorderly  expression  to 
hisofiBcer,  the  gunner.   Then  if  he  was  guilty  of  that  of- 
fence, was  not  the  captain  justified  in  directing  him  to  be 
punished  for  the  sake  of  preserving  discipline?   and 
can  a  sailor  interfere  and  say  that  no  punishment  shall 
take  place  ?     The  conduct  of  the  plaintiff  at  this  period 
as  connected  with  that  of  others  on  board,  shewed  that 
he  intended  to  prevent  the  punishment  of  Cronan  from 
taking  place  at  all.    The  interference  was  not  to  remind 
the  captain  that  Cronan*B  case  had  not  been  properly 
heardf  or  to  prove  his  innocence,  but  in  order  that 
there  should  be  no  flogging  on  board.    Nor  did  the  in- 
terval of  time  between  the  offence  and  the  punishment 
take  away  the  right  to  punish.    It  was  reasonable  that 
in  the  captain's  absence  the  officers  should  not  take  on 
themselyes  to  inflict  the  punishment  which  ought  to 
take  place.    They  accordingly  waited  till  his  arrival 
when,  on  their  representation,  the  party  is  punished. 
Under  these   circumstances,  it  seems  to  me  that  the 
captain  was  fully  justified  in  punishing  Crofian,  and 
that  the  plaintiff,  with  the  rest  of  the  crew,  had  no 
right  to  insist  that  flogging  should  not  take  place.    The 
verdict*  therefore,  is  right,  and  there  is  no  ground  for 
disturbing  it 

Rule  refused. 
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1831. 


One  of  the 
original  offi- 
cers of  the 
Exchequer 
may  sue 
jointly  with 
an  unpriyi- 
leged  person 
by  capias  of 
privilege 
without 
losing  such 
privilege, 
and  is  there- 
fore entitled 
to  costs  on  re- 
covering  less 
than  5/. 
against  an 
attorney  of 
K.B.l-esident 
in  London, 
notwith- 
standing sec- 
tion 10  of  the 
London 
Court  of  Re- 
quests Act, 
396.3.  c.  civ. 


Elkins,  a  Side  Clerk  in  the  office  of  Clerk  of  the  Pleas 
and  Elkins,  Gent  one,  &c.,  against  Habdimg' 
Gent. 

/IS  SUMP  SIT  against  the  defendanti  who  at  the  tii&e 
of  action  brought  wasan  attorney  of  the  King's  Bench 
only,  for  agency  business  done  for  him  in  the  Exchequer 
by  the  first-named  plaintiff  and  his  partner,  at  that  time 
an  attorney  of  the  King's  Bench  only.  The  verdict  was 
for  21.  Is.  The  defendant  was  resident  in  London,  with- 
in 39  and  40  Greo.  3«  c.  cir.  the  London  Court  of  Re- 
quests Act 

R.  V.  Richards  obtained  a  rule  to  enter  a  suggestion 
on  the  roll,  under  sect  10  and  sect.  12  of  that  act,  in 
order  to  deprive  the  plaintiffs  of  costs,  citing  Bird  v. 
Pasmore,  K.  B.  in  last  Michaelmas  term^  where  Uult^ 
dale,  3.  sitting  alone,  held  that  an  attorney  of  the  K.  B« 
suing  an  attorney  of  the  same  court  resident  in  London' 
by  bill,  thus  losing  his  privil^e,  sued  as  a  private  indi- 
vidual, and  must  therefore  be  deprived  of  his  costs,  on 
recovering  less  than  6/. 

Chilton  shewed  cause. — ^The  case  cited  is  contnury  to 
Hodding  v.  Warrand  (a).  However,  as  in  both  those 
cases  the  defendant  was  an  attorney  of  the  same  court, 
and  was  therefore  sued  by  bill,  and  not  by  attachment  of 
privilege  as  in  the  present  case,  they  do  not  apply.  Now, 
in  Board  v.  Parker  (6),  it  was  held  that  an  attorney,  a 
plaintiff,  suing  by  attachment  of  privilege  in  the  superior 
court,  of  which  he  was  a  minister,  and  recovering  less 


(a)  7  East,  60.  n. 


(6)  Id.  47. 
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than  5/.  could  not  be  deprived  of  his  costs,  for  not  hav-  1831. 
ing  sued  in  the  London  Court  of  Requests.  Jokmon  v.  f^^^ 
Bray  (a)  is  to  the  same  effect.    Had  this  been  the  case  v- 

of  a  side  clerk  suing  alone  by  aqnas  of  privilege^  he 
might  have  even  arrested  the  defendant^  though  an  attor- 
ney of  another  court,  Walker,  gent  a  side  clerk  in  the 
office  of  Pleas,  v.  Rushbury,  gent.  (A),  Bouncer,  gent,  a 
side  clerk  of  the  King's  Remembrancer's  office,  v.  Hos- 
hm  (c).  Now,  an  officer  of  this  court  is  entitled  to  sue 
here  hj  capias  of  privilege,  though  a  person  not  privi- 
I^ed  be  a  co-plaintiff,  Dixon,  clerk  of  the  Pipe,  and 
X^o  others  not  privileged,  v.  Walker  (d) ;  though,  if  a  pri- 
vileged person  is  sued  with  a  common  person,  on  their 
joint  contract,  he,  as  a  defendant,  loses  his  privilege,  on 
the  ground  that  the  plaintiff's  right  of  action  would  be 
destroyed,  by  being  obliged  to  sue  the  joint  contractors 
in  a  different  manner  (e). 

jR.  F.  Richards,  in  support  of  the  rule.  —  It  is  agreed 
that  attorneys  resident  in  London  may  be  sued  in  the 
Court  of  Requests  there,  39  and  40  Geo.  3.  c.  civ. 
sect  10,  and  that,  if  they  do  not  sue  by  capias  of  privi- 
lege and  recover  less  than  6/.  they  lose  the  costs ;  Bird 
V.  Pasmore,  The  question  then,  is,  whether  an  officer  of 
this  court,  being  an  attorney,  is  entitled  to  sue  by  capias 
of  privilege  with  his  partner,  who  though  an  attorney,  is 
not  entitled  so  to  sue,  for  a  bill  of  costs  due  to  both  ?  Here 
the  two  plaintiffs  sue  in  different  rights,  which  thus  differs 
from  the  cases  cited.  Nor  is  the  side  clerk  here  entitled 
to  his  privilege,  as  an  officer  of  the  crown,  whose  business 
would  be  impeded  by  his  absence. 

(a)  %  Br.  &  B.  098.  (ft)  9  Price,  16. 

(0  I  Y.  &  J.  199. 

(4  I  BarloB,  48.    Mmtmrng^t  Exeh.  Pr.  351.,  where  other  caeee  ire 

oollected. 

(«)  MoSm  V.  Cook,  1  Vent.  S98.i  GUbertB  C.  P.  171. ;   MomHutg'o  Pr. 
14a. 
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1831. 


Elkins 

V. 

Hardino. 


Lord  Lyndhurst,  C.  B.  — The  cases  cited  establish 
that  an  officer  of  this  court,  as  originally  constituted,  is 
entitled  to  sue  an  attorney  of  another  court  by  capias  of 
privilege,  and  that,  if  he  sues  jointly  with  another,  his 
privilege  extends  itself  to  such  co-plaintiff.  Whether 
this  privilege  extends  to  .attorneys  admitted  under  the 
new  constitution  of  the  court  is  not  the  question  here. 


Bayley  B.  —  The  ground  on  which  Exchequer  privi- 
vilege  stands,  is  stated  in  Mannitig^s  Practice  to  be, 
that  the  king's  business  may  not  be  impeded  through 
the  absence  of  his  officers,  a  reason  which  holds  equally 
in  cases  where  the  officer  is  a  sole  plaintiff,  or  sues  with 
others. 

Rule  discharged  (a). 

(a)  The  priyilege  of  attoroies  to  lae  in  the  ooart  of  which  thej  are  au- 
oistcra,  is  not  fo  maoh  for  their  beneOt  as  for  that  of  their  dieato.  Tidd. 
0th  Ed.  8S. ;  whereas  that  of  the  side  elerlcs  and  officers  of  the  Bzebeqacr 
is  originalljr  fonoded  on  their  attendance,  these  being  considered  iadispews- 
ble  to  the  serriee  of  the  crown. 


WiNSTANLEY   V,    EdGB. 


13   V,  RICHARDS  moved  for  a  distringas  to  compel 

an  appearance  on  the  following  affidavit  in  order 

to  dispense  with  personal  service  of  a  venire  required  by 

7  and  8  Geo.  4.  c.  71.  sect.  5,  and  on  affidavit  that  no 

appearance  had  been  entered  for  the  defendant. 

**  J.  B.  oi,  &c.  maketh  oath^  and  saith,  that  he  did  on 
the  1 1th  January  instant,  serve  the  above-named  defen- 
dant with  a  true  copy  of  a  writ  of  venire  facias  ad  res- 
pondendum in  this  cause,  appearing  to  be  regularly  issued 
out  of,  and  under  the  seal  of  this  honourable  Court, 


In  order  to 
obtain  a  dis- 
tringas with- 
out personal 
service  of 
a  venire,  a 
full  and  dis- 
tinct affidavit 
is  necessary 
to  satisfy  the 
Conrt  that 
the  defendant 
keeps  out  of 
the  way  to 
avoid  per- 
sonal service. 
(See  7  &  8 
Geo.  4.  c.  71.  s.  5.  po8t,2S9,  n.) 
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against  the  said  defendant  at  the  suit  of  the  above-named        1831. 
plaintiff,  and  returnable  on  the  11th  day  of  January  by   yif^^jj^^^^ 

delivering  a  true  copy  thereof,  and  at  the  same  time  v. 

,  Edge* 

shewing  the  said  original  writ  to  E.  D.,  at  the  dwelling- 
house  of  the  said  defendant,  situate  in  K.  street  in  M; 
and  this  deponent  further  saith,  that  he  used  all  the 
means  in  his  power  to  serve  the  said  defendant  person- 
ally, with  the  said  writ  of  venire  facias,  and  that  he  at- 
tended for  several  days  at  the  dwelling-house  of  the  said 
defendant  for  that  purpose,  but  without  meeting  with  the 
said  defendant :  that  on  the  first  day  of  the  deponent's 
attendance,  namely,  on  the  8th  day  of  January  instant, 
this  deponent  saw  the  said  E.  D.,  who  informed  this  de- 
ponent that  the  said  defendant  was  not  at  home :  that 
this  deponent  then  informed  the  said  E.  D,  that  the  ob- 
ject of  his  calling  was  to  serve  the  said  defendant  with 
the  said  writ  of  venire  facias,  and  desired  the  said  E.  D. 
to  inform  the  said  defendant  that  he,  this  deponent, 
would  call  again  on  the  10th  day  o{  January  instant,  at 
eleven  o'clock,  for  the  purpose  of  serving  the  said  defen- 
dant :  that  he,  this  deponent,  called  accordingly,  at  the 
time  appointed,  when  this  deponent  again  saw  the  said 
£.  X>.  who  informed  him,  this  deponent,  that  the  said 
defendant  was  not  there ;  when  this  deponent,  as  on 
the  preceding  day,  informed  the  said  E,  D.  of  the  object 
of  his  calling,  and  that  he,  this  deponent,  would  call 
again  on  the  following  day  at  eleven  o'clock,  for  the 
purpose  of  serving  the  said  defendant  with  the  said 
writ  of  venire  facias  z  that  on  the  following  day,  being 
the  11th  day  of  January   instant,    this  deponent  did 
accordingly  call  at  the  said  defendant's  dwelling-house 
at  the  time  appointed,  for  the  purpose  of  serving  her 
with  the  said  writ:  that  this  deponent  again  saw  the 
said  £.  D,  who  informed  this  deponent  that  the  said 
defendant  was   not  there ;   when  this  deponent  left  a 


Edob. 
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1831.       true  copy  of  the  said  writ  of  venire  facias  ad  respottdat- 
^y^^'^'      dum  with  the  said  E.  D.  for  the  said  defmdant,  and 
V.  at  the  same  time  shewed  the  said  E,  D.  the  said  ori- 

ginal writ:  and  Ms  deponent  saith,  that  he  verily  believes 
tkai  the  said  defendant  hath  kept  out  of  the  way  for  the 
purpose  of  avoiding  being  served  with  the  said  writ — that 
under  the  said  copy  was  written  an  English  notice  to  the 
said  defendant  of  the  intent  of  such  service,  pursuant 
to  the  statute ;  and  that  a  writ  of  quo  minus  was  issued 
out  ofy  and  under  the  seal  of  this  honourable  court,  on 
the  said   6th  November  last,   against  the  said  defen- 
dant, at  the  suit  of  the  said  plaintiff:  that  an  ahasguo 
minus  was  issued  thereupon,  on  the  13th  November,  and 
that  a  pluries  quo  minus  was  issued  thereupon  on  the 
1 1th  December  last,  and  that  he,  this  deponent,  hath 
frequently  endeavoured  to  serve  the  said  defendant  with 
the  said  writ,  but  without  success ;  and  that  he  believes 
that  the  said  defendant  hath  kept  out  of  the  vtray  for  the 
purpose  of  avoiding  being  served  with  the  said  writ ;  for 
though  he,  this  deponent,  has  often  inquired  at  the  said 
defendant's  dwelling-house,  where  and   at  what  time 
the  said  defendant  could  be  met  with,  he  has  always 
been  told  that  the  said  defendant  was  not  there,  nor  did 
they  inform  him  where  the  said  defendant  was,  or  at 
what  time  she  could  be  met  with ;  but  always  positively 
refused  so  to  do/' 

He  urged  that,  if  this  affidavit  was  held  insufficient, 
personal  service  would  be  always  essential,  though  out- 
lawry could  not  take  place  in  this  court. 

Baylet  B. — After  reading  through  the  judgment  of 
the  Court  in  Pitt  y.Eldred,  as  stated  ante  p.  129,  added — 
The  Court  ought  not  to  grant  the  rule,  unless  it  be  satis- 
fied that  the  defendant  keeps  out  of  the  way  to  avoid  the 
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sendee.    That  can  only  be  done  by  a  very  full  and  dis-        1831. 
tinct  affidavit.     Now,  it  is  not  inconsistent  with  the  facts  -^^^^^^i^^^y 
here  deposed,  that  the  defendant  was  from  home  ;  she  •• 

is  not  sworn  to  have  been  seen  in  the  neighbourhood, 
nor  does  it  appear  to  have  been  asked,  whether  she  was 
at  home,  or  if  not,  when  she  was  likely  to  return.  Had 
those  questions  been  asked  without  answers  being  given, 
it  might  have  afforded  a  foundation  for  our  belief  that 
the  defendant  kept  out  of  the  way  to  avoid  the  service. 
For  all  that  appears  here,  the  deponent  might  have  been 
told  the  defendant  was  absent,  and  not  likely  to  return 
soon.  All  that  passed  should  have  been  stated,  and  if 
nothing  more  passed  than  here  appears,  it  should  have 
been  so  sworn.  Nor  is  E.  D.  sworn  to  be  the  defendant's 
servant.  Now,  as  such  a  person  might  have  been  placed  *  * 
at  the  defendant's  house  on  purpose,  in  order  to  answer 
particular  enquiries,  I  think  her  connesdon  with  the  de- 
fendant as  a  servant,  or  an  inmate,  or  a  member  of  the 
family,  having  means  of  knowledge,  should  have  appear- 
ed; nor  is  any  reason  stated  for  believing  that  the  defen^ 
dant  lived  on  the  premises. 

Vaughan  B. — ^The  writ  prayed  for  being  in  the  na- 
ture of  a  summary  execution,  such  circumstances  should 
have  been  disclosed  as  would  be  totally  inconsistent  with 
the  fact  of  the  defendant's  absence ;  for  example,  on  a 
journey.  Had  it  appeared  that  the  question  was  asked 
whether  the  defendant  was  absent,  and  no  answer  had 
been  given,  or  it  had  been  replied,  '^  I  won't  tell  you,"  or  if 
we  had  collected  from  the  servant's  answer,  that  defendant 
was  at  home,  or  in  the  town,  we  might  have  been  ena- 
bled clearly  to  see  that  the  defendant  kept  out  of  the 
way  to  avoid  the  service. 

Rule  refused. 

See  Chtdkin  w^Bedgalt,  pott  287. 
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1831. 


Doe  v.  Roe. 

If  •  declara-     /^ROMPTON  moved  for  j udgment  against  the  casual 
tion  ID  eject-    l^     .     .  mu         x-      .  i  .  •      i  .      i      . 

ment  is  duly  ejector.     ihe  notice  to  appear,  subjoined  to  the  de- 

served before  claration,  stated  no  term  in  which  the  tenant  was  to 

the  essoui 

day,  the  appear,  but  was  general  for  his  appearance  in  this  Court 

the^ot^e"^      The  declaration  was  regularly  served  before  the  essoin 

of  the  term       day. 
in  which  the 
tenant  is  to 

jype^w  >m-       Bayley  B.— The  declaration  having  being  served 

before  the  term,  the  general  notice  to  appear,  is  a  notice 
to  appear  in  the  next  term,  though  not  so  specified,  and 
cannot  midead  the  tenant  in  possession. 

Usual  rule  granted,  {a) 

(a)  See  2  Cbittj's  Report*,  171— 17S.    Tidd,  9  Ed.  1206. 


materiid. 


The  Attorney-General  v.  Carpenter. 

Appearances      A  S  UBP(ENA  havingbeen  served  on  the  defendant^at 

son^in'a'aint '"  ®***^  ^^  ^^^  Attorney-general,  he  applied  at  the  office 
in  the  King^s  to  enter  his  appearance  in  person.    The  Clerk  in  Court 

Renemhran*        «■■*  /•»»*/• 

cer's  Office  refused  to  do  80»  except  on  payment  of  7s.  8a.  for  enter- 
"*y  ^®  r®"  ing  the  appearance,  and  65.  8d.  for  a  term  fee.  The  de- 
court  without  mand  was  ultimately  complied  with,  under  protest.  He 
in*c*urt^^^'^  now  moved  in  person  for  a  rule,  calling  on  the  officer  to 

refund  the  money.  The  officers  certified,  that  the  appear- 
ance of  the  defendant  in  Court  might  be  recorded  there, 
without  the  act  of  a  clerk  in  court,  but  that  the  defendant 
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could  not  call  on  them  to  enter  an  appearance  in  the 
office  without  paying  the  above  fees. 

Baylet  B. — Though  the  ordinary  course  is  to  enter 
an  appearance  in  the  office  by  the  agency  of  a  clerk  in 
court,  I  have  no  doubt,  that  an  appearance  in  person  in 
court  may  be  recorded  in  court.    Every  defendant  has 
a  clear  right  to  appear  in  person,  according  to  process, 
without  being  compelled  to  employ  an  attorney  to  enter 
his  appearance.    There  are  several  instances  to  this 
effect  in  Mr.  Price*B  work  on  the  Revenue  Practice,  (a) 
Both  sums  paid  in  this  case  must  be  returned ;  for  with- 
out a  retainer  of  an  attorney,  there  is  no  ground  for 
the  charge  of  a  term  fee. 

Rule  granted. 


183L 

Attornby- 
Geveral 

Carpshtbii. 


<a)  Ptg«i  611—621. 


Edwahds  V.  Brown,  Stephens,  and  Harries. 


T\EBT  on  bond,  conditioned  for  performance  of  cove- 
nants in  another  indenture.  Breaches  were  assign- 
ed, pursuant  to  8  &  9  W.  3.  c.  1 1 .  s.  8,  but  by  mistake 
no  damages  were  assessed  on  them  at  the  first  trial, 
though  the  plaintiff  had  a  verdict  on  every  issue,  but 
one,  which  afterwards  proved  immaterial.  A  venire  de 
novo  having  been  obtained  by  the  plaintiff,  a  second  trial 
was  had  with  a  similar  result.  (6) 


The  court  has 
no  discre- 
tiouanr  power 
OTor  the  costo 
of  an  appU- 
cation  for  a 
venire  de 
novo. 


John  Evans,  {Godson  with  him,)  now  moved  for  the 
costs  of  the  application  for  a  venire  de  novo,  the  question 


(6)  S«e  mtte,  193.  note. 
U 
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respecting  which;  had  been  reserTcd'  till  the  postea  ctfne 
in  on  the  second  trial. 

« 

Ruael  Serjt.  and  K  V.  Williams,  contriL — Th^  plain 
tiff  is  notehtided  to  receive  from  thedefendatnts  thecoets 
of  an  application  originating  iu  hitt  own  mlHtake^  and 
necessary  to  secnns  him  fnmi  its  consequences ;  for  had 
not  he  obtained  a  venire  de  novo,  so  as  to  cute  the  erro- 
neous verdict,  he  could  not  have  prevented  the  reversal 
on  en*or  of  his  judgment  for  general  damages  (a).  Be- 
sides which,  on  a  motion  for  a  venire  de  novo,  the  suc- 
cessful party  only  obtains  the  costs  of  the  second  trial. 
Uckbarraw  v.  Mason  {b) ;  Bird  v.  Appleton  (c). 

Lord  Lyndhurst  C.  B.  —  The  defendant  is  not 
bound  to  watch  the  manner  in  which  the  plaintiff  proves 
his  case;  and  if  by  the  latter's  inadvertence,  a  new  for- 
mal step  is  rendered  necessary,  he  must  pay  the  expense 
of  it.  In  this  case,  had  not  tiie  venire  de  novo  intervened, 
a  writ  of  error  might  have  been  brought. 

Bayley  B. — ^The  Court  has  no  discretion  over  diese 
costs.  The  rule  for  a  venire  de  novo  was  obtained  to  re- 
pair the  plaintiff's  neglect  in  not  assessing  the  damages, 
and  as  it  thus  became  essential  to  the  plaintiff  to  go  to 
a  second  trial,  the  expences  of  the  first  were  thrown 
away,  and  the  defendant  is  not  bound  to  pay  coats  inci^ 
dent  to  the  plaintiff's  mistake  on  the  first  trial. 

Vauohan  B. — ^Though  the  question  of  costs  was  re- 
served on  granting  the  venire  de  novo,  I  now  tiiink  that 
we  have  no  power  on  the  subject. 


(a)  See  the  note  to  GmmM/ord  t.  Orifik^  I  Sanad.  58  a., 
▼.  Bem,  6  T.  R.  636. 

(b)  6T.R.U1.  (c)  1  Raft,  HI. 


and  Bmfiff 
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BoLLANo  B. — ^There  is  a  great  difference  between  the 
grant  of  a  new  trial  and  a  venire  de  novo.    The  Court      k^a^s 
may  fetter  the  first  with  such  terms,  as  to  costs^  as  they       _  «• 

1  .  ,  *.  .  'J         Brown 

thiok  proper ;  whereas  after  a  venire  de  novo,  the  party     and  oumts. 
sawaeeding  an  the  second  trial  is  not  entitled  to  the  costs 
of  the  first; 

Rule  refused. 


EvANSf  Executrix^  v.  Duncan  and  Another. 

/^HILTON  moved  for  a  rule,  calling  on  Mr.  GreeUf  j^  attorney's 

the  defendant's  attorney,  to  shew  cause  why  he  uDdertaking 

should  not  pay  the  debt  and  costs  in  this  action,  with  clients  debt 

the  costs  of  the  application.    Green,  who  was  not  an  at-  *"^  ^•**  *?„' 

*  *  an  acUon  wiU 

tomey  of  the  Exchequer,  had  before  the  administration  of  be  enforced 

justice  act,  11 G.  4.  and  I  W.  4.  c  70.  came  into  opewttion,  tKart'o? 

carried  on  the  cause  through  the  medium  of  a  side  clerk,  wbich  be  is 

aiHl  near  its  clce,  had  given  an  undertaking  to  pay  the  JJough™/' 

debt  and  costs,  on  the  plaintiff's  consenting  to  stay  pro-  undertaking 

ceedings.    Now  in  the  King's  Bench  in  Senior  v.  Butt,  the  statute  of 

HS.  1827,  an  undertaking  by  the  defendant's  attorney  o^!'  .. 

to  gi?e  a  note  to  secure  the  debt  and  costs,  was  enforced  summary  jn- 

on  motien,  notwithstanding  the  statute  of  frauds.    For  gJ^J-  «{ 

even  supposing  the  contract  to  be  void  under  that  statute,  Excbeqner 

die  plaintiff  bad  been  deceiTcd  by  its  being  given  him  attorney  wbo- 

by  the  attorney  as  an  available  security,  and  the  attor-  practised 

Hey  could  not  be  suffered  to  take  advantage  of  his  own  name  of  a 

^fmng.  —  lBayi^  B.    In  that  case  the  Court  of  King's  "^«  ^*«'^*^' 
Bench  had  jurisdiction  over  its  own  o£Bcer.]  (a) 


(«)  Sir  W.  OwfUf  atnicos  eorie,  menliooed  «  cMe  tu  wbioh  Mr.  Btroa 
Bnffoek  bud  mde  the  lame  diftUoctioD. 

V  2 
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1831.  On  another  day  Chilton  cited  Payne  v.  Johnson,  Trinity 

.^^ITTrr'       term,  1787,  where  an  order  was  made  absolute  by  this 
V.  court,  for  an  attachment  against  Hill,  late  attorney  for 

ind  Another,  the  plaintiff  for  non-payment  of  the  taxed  costs  of  the 
defendant's  solicitor,  pursuant  to  his  undertaking.  In 
Hudson  V.  Handley,  Trinity,  1830,  an  attorney  of  the 
King's  Bench  had  undertaken  to  appear  in  this  court 
for  the  defendant.  No  appearance  being  entered,  the 
court  granted  a  rule,  calling  on  the  attorney  to  shew 
cause  why  he  should  not  cause  an  appearance  to  be 
entered  for  the  defendant,  pursuant  to  his  undertaking, 
and  pay  the  costs  of  the  application,  as  well  as  any  costs 
occasioned  by  his  neglect  to  appear  for  the  defendant, 
which  rule  was  not  made  absolute,  the  defendant  sub- 
mitting to  its  terms. — [Garrow  B.  The  rule  there  pro- 
ceeded on  the  ground  that  an  attorney  of  another  court 
"who  undertook  to  appear  for  a  defendant  here,  might 
perform  his  undertaking  by  the  s^ency  of  a  side  clerk. — ] 
If  the  court  has  not  summary  power  over  the  attorney 
of  another  court  practising  here  by  an  agent,  the  salu- 
tary control  (exercised  by  the  courts  over  attomies,  will 
be  evaded  by  their  carrying  on  suits  in  courts  of  which 
they  are  not  themselves  members,  in  the  names  of  at- 
tornies,  who  like  the  side  clerk  in  this  instance,  are  not 
amenable  for,  or  cognizant  of,  the  particular  traosaction. 

Bayley  B.  —  I  have  great  difficulty  in  entertaining 
the  proposition,  that  the  court,  in  the  exercise  of  its 
summary  jurisdiction,  can  enforce  the  payment  of  a  sum 
of  money  on  motion,  which  would  not  be  recoverable  at 
law.  Through  the  case  cited  from  the  King's  Bench  is 
so  far  in  support  of  the  motion,  yet  as  the  undertaking 
was  there  given  in  an  action,  commenced  in  a  court  of 
which  the  party  was  not  an  attorney,  the  application  to 
enforce  it  being  made  in  the  King's  Bench,  of  which  he 
was  an  attorney  ;  it  is  a  strong  instance  against  making 
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the  application  to  this  court  in  the  present  instance.  1831. 
For  Mr.  Green,  not  being  an  attorney  of  this  Court,  is  a  ^evanI' 
mere  stranger,  and  not  an  officer.    Now  in  the  case  >*• 

,     ,      ,       S-.  -r*       1  1  1         .  Duncan 

cited,  the  King's  Bench  must  have  acted  on  its  power    and  Another 

over  its  attomies.  However  desirable  it  may  be  that  this 

court  should  have  control  over  all  persons  conducting  a 

suit  in  it»  yet  if  it  is  ascertained  on  inquiry  that  it  has 

been  the  course  to  apply  to  the  courts  of  which  the  party 

IS  an  attorney,  that  practice  must  be  adhered  to. 

A  rule  ntsi  was  granted,  and  made  absolute  on  the 
28th,  no  cause  being  shewn. 


WOOLLEY   V.    BOATES. 

n^URNER  had  obtained  a  rule  tiisi  to  change  the  The  rule  to 

venue  from  Somersetshire  to  London ;  which  rule  by  J^^g"fpn^,e 

the  practice  of  the  court,  made  itself  absolute  on  the  day  will  be 

named  there  in.  Nocause  having  been  shewn  on  or  before  ^ough  after 

that  day,  a  rule  to  bring  back  the  venue  was  now  moved  **>«  rule  for 

for  by  John  Jervis,  on  undertaking  to  give  material  evi-  has  become 

dence  in  Somersetshire,  {a)    Notice  of  the  latter  motion  ^^Jhon^'^i^i!^* 

having  been  given.  Turner  objected  to  the  dischai^e  of  chargrfng  the 

the  first  rule.  former  rule. 

Lord  Lyndhurst,  C.  B. — Each  rule  is  substantive 
and  not  inconsistent  with  the  other.  The  only  cause 
which  could  have  been  shewn  against  the  first  rule, 
would  have  been  by  undertaking  to  give  material  evi- 
dence in  the  county  where  the  venue  was  laid,  but  the 
time  for  shewing  cause  having  elapsed,  that  rule,  by  the 

(a)  In  the  Excbeqoer,  the  Tenue  run  onl^-  be  brotight  back  on  ondertAklng 
to  give  inaterUl  evidence  in  the  coantj  where  it  wns  originailjr  Inid. 
Emerjf  t.  Emery,  6  Price,  336.  So  in  K.  B.  Prke  t.  Woodburne,  GEaat, 
233. 
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1831. 


practice  of  this  Court,  became  absdnte,  and  the  rale  for 

m 

bringing  back  the  venue  on  a  similar  undertaking  must 

be  granted. 

Rule  accordingly,  (a) 

(a)  The  rale  to  change  the  veniie  is  abeolBte  io  the  fint  inttenfte  ia  the 
King'f  Beocb,  and  the  ool  j  waj  in  which  it  oaa  he  broaght  baok  i»  bj  e 
eepante  motion.  Tidd,  9  Ed.  610.  In  the  Exchequer,  the  rale  to  change 
the  venne  it  a  rale  msi,  making  itself  absolate  without  motion  if  no  eanse 
is  shewn  on  or  before  the  daj  named  in  the  rale.  So  that  the  practice  of 
the  K.  B.  appliea  in  the  Bxoheqncr,  where  OMto  ia  oot  abnwa  in  tee  m  the 
latler  eoart. 


Jmn.  31. 


Attorney  General  v.  Dimond. 


SemhU,  The 
attomey-ge- 
nend  has  not 
power  to 
turn  a  special 
case  into  a 
special  ver- 
dict, no  leave 
having  been 
given  for 
that  purpose 
at  the  truil. 


P^OLLETT,  for  the  Crown^  had  applied  to  turn  this 
case  into  a  special  verdict,  alleging  that  the  preroga- 
tive of  the  Attorney  General  to  do  so,  had  been  frequently 
recognized. — Merewether  Serjt  objected,  as  no  liberty  to 
turn  the  case  into  a  special  verdict  had  been  reaervedy 
which  appeared  to  have  been  done  in  The  Attomof  Gt^ 
neral  v.  Bacchus.  (6) 

Per  Curiam. — ^As  this  motion  is  <m  the  revenue  side 
of  the  Court,  we  will  suspend  judgment  till  tiie  Revenue 
Sittings  after  term.  By  that  time  it  will  be  ascertiined 
whether  the  prerogative  of  the  officers  of  the  crown 
exists  as  stated,  and  if  it  does  exist,  it  may  be  executed 
without  our  intervention.  The  finding  of  the  jury  being 
general,  the  Courtis  called  on  to  return  as  their  findings 
matter  which  they  did  not  find.  The  Court  wfll  not 
interfere. 

*  It  was  afterwards  understood  that  the  Attorney-Gene- 
ral {Denman)  refused  to  proceed  in  enforcing  the  pre- 
rogative claimed. 


(6)  9  Price,  80. 
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GoDRiN  V.  Redoate.  Afnil^H.  (•) 

jy    S.  RICHARDS  moved  for  a  distringas,  on  de-  A  distriDgw 
fault  (H  appearance  on  the  vemre  facuts.  —  xhe  «e-  graDted  with- 
mre  with  the  notice  to.  appear  annexed  to  it  had  been  o^tpenonal 
bsued,  porauant  to  7  and  8  Creo.  4.  c.  71.  i8«fi.^  but  had  the  ventre, 
not  been  personally  aenred  on  the  defendant.  7^&?  G.^lT 

The  affidavit  in  support  of  the  motion  stated.  That  c.  71.  s.  6. 
the  deponent  on  the  16th  of  Aprilp  servted  the  defendant  ^t^^m 
with  a.trne  copy  of  a^writ  ofvmre  fiwias  nd  reamdm'  ^*»ch  it  may 

,.,^^_,.  .  ,,  reasonably 

dum  in  the  Ckmrt  of  Exchequer,  appeanng  to;tbe.aepo-  appear  to  the 
neat  to  be  r^darly  issued  outof^  atid  under  the  aeal'of  '^^^^^ 
the  Court,  against  the  said  defendant,  at  suit  of  the  said  that  the  de- 
plaintiff,  and  returnable  on  the  said  15th  of  ilpti/,  by  ^llfofthV^^ 


delivering  a  true  copy  thereof,  and  at  the  same  time  way  to 
shewing  the  said  original  writ  to  a  person  at  the  d  weUing 


house  of  the  defendant,  siinate  in  N.,  in  the  parish  of 

' ,  in  the  town  of  N.,  who  infefmed  the  depenteit 

that  he  was  the  son  oS  thetsaid  defendant,  and  whioh  die 
depcment  verily  believed,  and  that  defendant  used  all 
means  in  his  power  to  serve  the  said  defendant  personally 
with  thesaid  copy  of  the  said  vmt  o(  vemrefackuf  having 
attended  at  the  dwelling  house  of  the  said  defendant  on 
the  1st  of  April,  where  the  defendant  saw  H.  R.  the 
daughter  of  the  defendant,  and  informed  her  that  he  had 
a  writ  against  her  father,  and  wished  to  serve  him  with 
a  oopy  of  it,  when  the  said  H.  said,  that  her  father  was 
Hot  then  at  home,  nor  was  he  likely  to  be  at  home  for 
some  time :  that  deponent  stated  to  the  said  H.  R.  that 
he  would  call  at  twelve  o'clock  the  next  day,  .to  serve  ' 
her  said  father  with  a  copy  of  the  said  writ :  that  de- 


(a)  Thb  case  wbieb  oocoiTcd  in  Easter  Tern,  bas  been  bore  insfftad  out 
oTiu  order,  from  a  sense  of  Ibe  importaoco  tbat  tbo  praotioe  sboold  be 
.  clearly  aoderstood. 
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1831.       ponent  accordingly  called  at  the  said  dwelling  hoase  of 
GoDKiM       ^®  ^^  defendant,  on  the  said  2d  of  April  instant,  at 
_   «•  about  twelve  o'clock,  and  enquired  for  the  said  de- 

fendant,  when  he  was  informed  by  W.  R.,  the  son  of  the 
said  defendant,  that  his  father  was  from  home,  and  not 
likely  to  be  at  home,  when  deponent  also  explained  to 
the  said  W,  £.,  that  he  had  a  writ  against  the  said  de- 
fendant, and  wished  to  serve  him  with  a  copy  of  it,  and 
that  he  would  call  again :  that  he  called  again  at  the 
said  dwelling  house  of  defendant  on  the  16th  of  AprUy 
(the  return  day)  pursuant  to  a  further  notice  thereof, 
and  again  inquired  for  the  said  defendant,  when  depo- 
nent saw  J.  JR.-  another  son  of  the  said  defendant,  who 
informed  deponent  that  his  father  was  from  home,  and 
not  likely  to  be  at  home :  that  deponent  verily  believes 
that  the  said  defendant  has  kept  out  of  the  way  to  avoid 
the  service  of  the  said  writ,  for  the  reason  following— 
Because  deponent  had  a  previous  occasion,  about  twehe 
months  ago,  a  copy  of  a  writ  to  serve  on  defendant  hut 
was  not  enabled  to  see  him :  that  deponent  has  been 
informed,  and  believes,  that  defendant's  circumstances 
are  deranged,  and  that  he  keeps  out  of  the  way  to  avoid 
being  arrested,  or  served  with  process.  Concluding  with 
the  allegation  of  the  notice  of  the  intent  of  the  service, 
subjoined  to  the  copy  of  the  venire,  according  to  7  and 
8  Geo.  4.  c.  7.  s.  6. 

« 

Bayley  B.  —  The  affidavit  in  support  of  a  motion  of 
this  kind,  ought  to  disclose  circumstances  from  which  it 
may  reasonably  '^  be  made  appear  to  the  satisfaction  of 
the  Court,"  (a)  that  the  defendant  keeps  out  of  the  way 
to  avoid  service  of  the  process.  In  this  case,  on  the  1st 
of  Aprily  enquiries  are  made  for  the  defendant  at  his 
house.  The  answer  is,  that  he  is  not  at  home,  nor  likely 
to  be  at  home  for  some  time.  No  reasonable  ground  is 
here  shewn  to  found  a  belief,  that  either  at  that  time,  or 

(a)  7  &  8  G.4.  C.71.  i.  5. 
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between  that  day  and  those  fixed  for  calling  again,  the 
defendant  was  at  home  or  in  the  neighbourhood.  Con- 
sistently with  the  affidavit,  he  might  have  been  at  a 
'distant  place  during  all  the  time,  between  the  1st  and 
the  15th  of  April;  nor  does  it  .appear,  whether  every 
material  part  of  the  conversations  with  the  sons  and 
daughter  of  the  defendant  is  stated  in  the  affidavit. 

Rule  refused. 

It  has  been  oAeo  aUted  that  the  plaintiff  oaonot  prooeed  to  ontUwrjr 
ia  the  Baobeqoer;  Tkowuom,  G.  B.  in  Horton  v.  Peake,  1  Price,  309. 
sajiog,  there  it  no  such  process  there.  The  reason  assigned  in  Tidd,  0  Ed. 
3S,  132.  is,  that  a  plaintiff  cannot  sue  there  bj  original.  It  is,  howCTer 
stated  b  Dax'n  Practice  of  Exchequer,  21,  that  a  wturefaeioMadreipomdeti- 
ffaia  is  an  original  writ.  And  the  ancient  coarse  of  enforcing  appearance 
thereto  bj  diatringas  supports  this  latter  position  by  analogy  to  the. practice 
of  the  King's  Bench  and  Common  Pleas,  where,  in  suits  by  original,  if  de- 
fendant did  not  appear,  writs  of  distringas  or  distress  infinite  issued,  till 
be  either  appeared  or  the  debt  was  paid  with  the  costs  of  the  writs,  by  sale 
of  the  issues  returned  toii§»  quoiies,  onder  10  6.  3.  c  50.  sect.  8.  Tidd,  9 
Ed.  110.  111.  This  mode  of  proceeding  being  found  dilatory,  expensive, 
and  oppressive  to  defendants,  particularly  when  residing  abroad,  (id.  112.) 
a  rale  of  C.  P.  was  made  in  1800,  to  mitigate  the  evil ;  see  1  Taunt.  204. 
And  at  length  by  61  6.  3.  c.  124.  s.  2.  now  expirad,  and  raplaced, 
tofadm  ocriiff,  by  7  and  8  6.4.  e.  71.  s.  6.  after  raeitbg  *'  And  whereas 
the  provisiooa  in  the  said  acts  authorising  plaintiffs,  in  default  of  ap- 
pearance of  defendants,  to  enter  a  common  appearance,  or  file  common 
bail,  as  therein  directed,  are  not  deemed  to  extend  to  prooeedbgs  by 
original  and  other  writs  whereupon  no  capias  is  issued,  and  it  is  expe- 
dient to  extend  the  provisions  of  the  said  former  acts  to  such  proceedings  ;" 
it  wss  enacted  "  That  in  all  oases  whera  the  plaintiff  or  plaintiffs  shall 
proceed  by  origbal  or  other  writ,  and  summons  or  attachment  thereupon, 
or  by  subpoena  and  attachment  tberoupoo,  in  any  aetion  at  law  against  any 
person  or  persons  not  having  privilege  of  parliament,  no  writ  of  distringas 
•hall  issue  for  default  of  appearance,  but  the  defendant  or  defendants  shall  be 
lerfed  penooally  with  the  summons  or  attachment,  at  the  foot  of  which  shaU 
be  written  a  notice,  informing  the  defendant  or  defendants  of  the  intent  and 
meaning  of  snch  service,  to  the  effect  following : — 

"  C.  D.  [namituf  th^  dtfmdani],  yon  are  served  with  thb  process  at  the 
sait  of  il.  B.  [noaiM^  <Ae  pUnnHf  or  plaiiUifM]  to  the  intent  that  you  may 
•ppear  by  yoar  attorney  in  hb  Majesty's  Court  of 
at  If sflmiMler,  at  the  retnra  hereof,  bebg  the  day  of 

10  order  to  your  defence  in  this  action  ;  and  take  notice  that,  in  default  of 


1831. 


GODKIM 
REDGATg. 


290  CASES  IN  HILARY  TERM, 

jenr  appMvtMe»  the  nld  A.  B,  will  mha*  an  appeannoe  to  be  entarad  far 
joo,  and  proeaed  UiaraQa  aa  if  ja«  had  jomwAi  ap|iaafed  bf  jaiir  aUaraej-" 


Bat  ia  eaaa  It  ibaH  be  made  appear  to  die  lalUfactioB  of  (be  ooart,  or,  ia 
the  ?aoation,  of  anjr  jadge  of  the  court  from  which  saob  proceos  ahaU  iasoo 
or  into  which  the  aame  ahill  bo  retornable,  that  the  defeodaot  or  defeadanti 
oonld  oot  be  pcrsoaally  lerred  with  aach  saaiiiiona  or  attachmeot,  aad  that 
aaoh  proceaabad  been  dnlj  exeented  at  tbe  dweUing-boaae  or  plane  ef  abode 
of  laob  deibadaBt  or  defeadanto,  that  then  it  aball  aad  anjr  be  fanrftal  for  Aa 
plaiatMF  or  piaiotiffs,  by  leave  of  tbe  oawrtv  or  ardor  of  aoeb  jadge  aa  afore- 
aaid*  to  ana  oot  a  writ  of  djalrjagaa  to  coaqicl  tbe  appearance  of  each  de- 
feadaatordel^Bdali ;  «d  that  at  Ifae  tine  of  tbe  exaoatiotf  of  each  writ  of 
diattiHU  lbot»  AaH  be  acrved  on  tbe  defciidaat  or  defeadanta,  b/thoofi« 
eor  eM0atiBg>  adeh  writ,  if  he,  ahe,  or  tbey  ean  be  met  with,  aad  if  be,  ahe, 
or  tbejr  oaaoot  then  be  set  with,  there  aball  be  left,  at  bia,  her,  or  their  dwel- 
iBg*ba«ae,  or  other  plaee  where  aaoh  diatringu  aball  be  exeoated,  a  wiittea 
BoHee  IB  the  feUowiag  fonn  :— 

<«lBtbeOoartof  {j^ttffyiMgtkBComrtiMwkitAtk^mmt 

^tMU  4tpmulki§},  betweea  A^  0.  plaintiff;  and  C.  D.  defendant,  [iianiiij 
ik$pmti§t'}i  Tabe  ootioe,  that  I  have  tbia  dajr  distraiaod  open  jovr  goads 
and  ehattolafer  the  aaai  of  forty  ahilliagg,  in  oonacqaenoe  of  jonr  not  haviag 
appealed  by  yoar  attorney  In  tbe  raid  ooart,  at  the  retora  of  a  writ  of 

retamable  there  on  tbe  day  of 

aad  that,  la  defaolt  of  year  appearing  to  the  preoent  writ  of  dJatringaa  at  the 
retoni  tbeieof,  being  the  day  of  tiie  aiid 

A*  B,  wUl  eanae  an  appeamnoe  to  be  entered  for  yoo,  and  proceed  thereon  at 
if  yo«  had  yodnelf  appeared  by  joor  attorney. 

««  B.  F,  [tk»  mmtoftht  Sku^M  n§€tir,\ 

**  To  C  D.  the  aboTO-named  defendant." 
And  if  aach  defendant  or  defendaata  ahall  not  appear  at  the  retom  of  aaoh 
original  or  other  writ,  or  of  ioob  dutringaa,  aa  the  oaae  aay  be,  or  whhia 
eight  day*  after  the  retnn  tberaof,  in  ancb  ooao  it  aball  and  may  be  Uwfalta 
and  for  the  plafaitilT  or  plaintiffa,  upon  aflldavit  beiag  made  and  filed  i»  tht 
proper  eoort  of  the  penonal  lerviee  of  aoob  fummoni  or  attaobment,  and  na- 
tlee  written  on  tbe  foot  thereof  aa  aforaiald,  or  of  the  dne  exeeation  of  aach 
diatriogai,  and  of  the  aer?iee  of  aoeb  notice  aaia  hereby  directed  on  tbe  exe- 
ootloa  of  aoeb  diatriagaa,  aa  the  case  may  be,  to  enter  a  common  appiearaaot 
for  the  defendant  or  defendaats,  and  to  proceed  thereon  as  if  anob  defeadaat 
or  defendanta  had  catered  hia,  her,  or  their  appearance  ;  any  law  or  a«ge  to 
the  contrary  notwithstondtng ;  and  that  aoeb  affidavit  or  affidavito  may  bo 
made  before  any  Jadge  or  oommiasioner  of  the  coart  oot  of  or  into  which 
aoeb  writ  aball  isaae  or  be  retamable,  anthoriaed  to  take  affidavito  in  aaoh 
coort,  or  else  berore  tbe  proper  officer  for  entering  oommoa  appearaaoea  ia 
anob  coart,  or  hIa  lawful  depnty,  aad  which  affidavit  b  heiaby  direeted  to  he 
ffied  graiUm 
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ummlmm  Mk  mU,  tt  wm  h«ld  w  Rsohtqwr,  ia  Niehobom  t.Bommm, 
S  Priee,  28S,  tbftt  wlwre  a  defevdant  it  abroad,  the  plaintiff  night  still  iafM 
a  distriagiu  on  ser?ioe  of  tlie  vmure  at  defendaiit'a  prerioat  dw^ffiHgi^hottfO, 
IB  Older  to  ooapol  kit  appoaraaoo  aa  bofore  Iho  ttM.  Al  0»  S.  e.  194,  (via.': 
byaalaofiMMa  to  the  aawvtofdabt  aadooato),  bat  sot  for  Um  fmptm 
af  fwahMug  tbo  plaintiff  to  enttr  an  appearaneo  for  him  voder  tbal  aet,  is 
Older  to  prooeediog  theiooa  to  final  jodgment,  as  if  defondant  had  appeared. 


Id  JTeore  v.  Taylsr,  Trio.  1818 ;  5  Tamtoo,  71.  the  ootrt  of 
Fleas  are  said  to  have  doobted  whether  51  O.S.  o.  ltd.  aeoC  1.  extended 
to  the  Bxohcqacr.  Thd  repoHer  adds  ih  a  Hoto»  tMl  a  aotioa  for  a  db« 
triagaihadybowaver;  beea  aHired  la  therteefceqfsr,  bat  that  h«  bad  been 
lafenMd,  on'iaqairj,  thid  there  had  beea  a  gtfeat  atrafglo  when  the  aet  first 
ptsscd,  whetber  it  should  be  held  to  extend  to  that  ooart,  the  oflioers  eon- 
tending  fofw  Mrftns  it  did  not ;  bat  the  ooort  held  it  did^ 


#<■!' 


Stamford  (Coi)poratioii)  agqinsi  Paulett. 

The  judgment  of  the  Court  of  Exchequer  in  this  case 
in  Trinity  term  last,  that  a  grant  of  a  fair  or  market, 
with  an  express  grant  of  toll,  not  specifying  the  amount, 
passes  reasonable  toll,  was  affirmed  in  error  in  the 
Exchequer  Chamber.  Present,  The  Lord  Chancellor 
Brougham ;  Lord  Tenterdeth  C.  J. ;  and  Tindal,  C.  J, 


STAMrORD 
(Corporation) 

Pad  LETT. 


BafissBteatBaaai^MniBAeBff 


RULES   OF   COURT. 

HILARY  TERM,  1831. 

Jusiificaiion  of  Bail. 

Whereas  by  a  rule  of  this  Honorable  Court  made  in 
Michaelmas  term  last  past,  it  was  ordered,  that  here- 
after all  special  bail  should  be  justified  before  a  Baron 
at  chambers,  as  well  in  term  as  in  vacation.  And,  where* 
as  it  is  expedient  to  repeal  so  much  of  the  said  rule  as 
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relates  to  the  justification  of  bail  in  t^rm  time.  It  is 
therefore  ordered.  That  from  and  after  the  present  tenn, 
the  justification  of  bail  in  term  time  shall,  unless  by 
consenti  take  place  as  heretofore  in  open  court,  and 
that  the  justification  of  bail  before  a  Baron  at  chambers 
shall  be  confined  to  cases  of  consent  and  to  justificatioQ 
in  vacation. 

» 

Days  of  London  Sittings. 
It  is  ordered.  That  from  and  after  this  present  tenn, 
the  sitting  day  at  Nisi  Prius  at  the  Guildhall  in  and  for 
the  city  of  London^  shall  be  the  second  day  after  ereiy 
term,  and  that  such  sitting  shall  be  adjourned  until  such 
day  as  the  Court  shall  then  direct.  And  it  is  farther 
ordered,  That  in  every  notice  of  trial  hereafter  to  be  gifea 
for  the  Sittings  after  any  term  to  be  holden  at  the  OaiU- 
hall  aforesaid,  it  shall  be  specified  whether  the  cause  ii 
intended  to  be  tried  on  the  first  day  of  such  Sittings,  or 
at  the  adjournment-day,  and  that  in  every  case  in  whicb 
such  notice  shall  specify  that  the  cause  is  to  be  tried  at 
the  adjournment-day,  it  shall  be  sufficient  to  give  such 
notice  eight  days  before  the  first  day  of  the  sittings  after 
term,  if  the  defendant  or  defendants  reside  above  forty 
miles  from  the  said  City  of  London,  and  four  days  before 
the  said  first  day  if  the  defendant  or  defendants  reside 
within  that  distance. 


MEMORANDUM  IN  THIS  COURT. 

On  the  18th  o(  January,  1831,  The  Right  Hon.Jobi 
Singleton,  Baron  Lyndhurst,  of  Lyndhurst,  in  the  county 
of  Southampton,  took  the  oaths  and  his  seat*  as  Lord 
Chief  Baron,  vice  Sir  William  Alexander^  resigned. 
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1831. 


WhiTEHOBNE  v.  SimONE.  May  2ndL 

Ji^ANNING  moved  for  a  distringas  on  an  affidavit  Requisites  of 
that  the  venire  had  been  served  on  a  servant  of  op^er  to  ob- 

the  defendant  on  15th  April,  the   return  day  of  the  *ain  distrin- 

-       -  ,  gas  where  the 

wnt.     It  also  stated  that  on  5th  April  the  deponent  ventre  has  not 

had  gone  to  the  defendant's  house  in  order  to  serve  ^®n  P«'- 

the  venire  on  him.     The  servant  said  her  master  was  served. 

not  at  home.     He  said  he  should  call  the  next  day, 

the  6th9  but  did  not  see  the  defendant  at  that  time. 

Lord  Lyndhurst,  C.  B.  —  You  appointed  with  the 
servant  to  call  again  on  the  next  day^  but  it  does  not 
appear  that  she  then  said  that  her  master  would  be 
at  home  at  that  time. 

Bay  LEY,  B.  —  In  Turner  v.  Wall,  and  Dovm  v. 
Crew  {a),  which  arose  on  the  stat.  51  G.  3.  c.  124., 
then  in  force,  and  worded  precisely  like  7  &  8  G.  4. 
c.  71.  s.  5.,  the  Court  of  Common  Pleas  held  that  it 
was  not  sufficient  to  swear  to  belief  that  the  party  kept 
out  of  the  way  to  avoid  process,  if  the  facts  on  which 
that  belief  was  founded  were  not  also  stated.  The  judg- 
inent  of  the  Court  must  be  exercised  on  those  facts. 
It  does  not  in  this  case  appear  that  the  whole  of  the 
Bervant's  answer  respecting  her  master  is  stated  in  the 
affidavit,  or  that  she  gave  him  any  answer  implying 
either  that  he  was  then  at  home,  or  that  he  would  pro- 
bably be  at  home  before  the  time  appointed  for  calling 
again. 


(a)  6  Taant.  620.     1  Marsb.  267.  S.C. 
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1831.  Garrow^  B.— a  visit  to  a  defendant's  house  might 

y^"^'^       be  purposely  timed  during  hours  when  he  is  kk  vn  ^ 
V.  be  absent  at  his  daily  employment. 

SlHONE. 

BoLLANDy  B.  concurred. 

Rule  refused. 


REPORTS  OF  CASES, 

ARGUED  AND  DETERMINED  IN 

THE    COURTS    OF    EXCHEQUER, 


AND 


EXCHEQUER   CHAMBER. 


IN 


Caster  Cerm^ 

In  the  first  Year  op  the  Reign  op  William  IV. 


Edge  against  Strafford.  .^     *. 

ASSUMPSIT  for  not  taking  possession  of  furnished  A  verbal 

lodgings.  —  Declaration  stated  that,  in  considera-  tS^e^^isady- 
tion  that  plaintiff,  at  the  special  instance  and  request  f)|T'^^®^<<f 
of  defendant,  would  demise  and  let  to  the   said  de-  two  or  three 
fendant  divers,  to  wit,  six  rooms  and  apartments  in  ^^^Mf  * 

'  '  .      "^  contract  for 

and  part  and  parcel  of  a  certain  dwelling  house  of  the  an  interest  in 
said  plaintiff,  situate  8tc.,  for  a  certain  term,  to  wit,  the  }?J^  Tielse 
term  of  two  years  from  the  twenty-fifth  day  of  AprU  in  for  not  ex- 
the  year  1830,  at  and  under  a  certain  rent,  to  wit,  the  rent  years;  Sut will 
of  two  pounds  per  week,  to  be  therefore  paid  to  the  said  notsupportan 
plsuQtiff  by  the  said  defendant  for  the  same,  he  the  said  entering  on  * 
defendant  undertook,  and  then  and  there  faithfully  pro.  J^e  dLmS^d^ 
mised  the  said  plaintiff  to  become  tenant  to  the  said  premises, 
plaintiff  of  the  said  rooms  or  apartments  for  the  said 


^ 

M- 


■ 


t 
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1831.       term  of  two  years,  and  at  and  under  the  said  weekly 
^"T"^**^      rent  of  2/.,  payable  weekly,  and  to  enter  on  the  same  as 
r.  such  tenant  on  the  said  25th  day  of  Aprilin  the  yearafore- 

said ;  and  the  said  plaintiff  in  fact  saith,  that  he  con- 
fiding in  the  said  promise  and  undertaking  of  the  said 
defendant,  did  afterwards,  to  wit,  on,  &c.,  at,  &c.,  de- 
mise and  let  to  the  said  defendant  the  said  rooms  and 
apartments  for  the  said  term  of  two  years,  and  at  and 
for  the  said  rent  of  2/.,  payable  weekly ;  and  although 
the  said  plaintiff  was  afterwards,  to  wit,  on  the  said 
25th  day  of  April  in  the  year  aforesaid,  and  hath  always 
hitherto  at,  &c.,  been  ready  and  willing  to  suffer  and 
permit  the  said  defendant  to  occupy  and  take  possession 
of  the  said  rooms  and  apartments  as  such  tenant  as 
aforesaid,  upon  the  terms  aforesaid,  whereof  the  said 
defendant  hath  always  there  had  notice,  yet  the  said 
defendant,  not  regarding.  See,  but  contriving,  &c.,  did 
not  nor  would  take  possession  of  the  said  premises  on 
the  said  25th  day  of  April  in  the  year  aforesaid,  or  at 
any  other  time,  or  pay  to  the  said  plaintiff  the  sum  of 
21.  a  week  for  the  same,  but  hath  wholly  neglected  and 
refused  so  to  do,  by  means  whereof  the  said  rooms  and 
apartments  have  continually,  from  the  day  and  year  last 
aforesaid  hitherto,  been  wholly  unoccupied,  and  have 
by  reason  thereof  been  out  of  repair  and  injured  ^  and 
the  said  plaintiff,  relying  on  the  said  promise  and  under- 
taking of  the  said  defendant,  paid,  laid  out,  and  ex- 
pended a  large  sum  of  money,  to  wit,  the  sum  of  twenty 
pounds,  in  and  about  the  fitting  up  and  preparing  the 
said  rooms  and  apartments  for  the  reception  of  the  said 
defendant  as  such  tenant  as  aforesaid,  to  wit,  at,  &c. — 
A  count  for  use  and  occupation.  —  Plea,  general  issue. 
The  defendant's  brother  proposed  to  take  the  lodgings 
for  the  defendant  for  two  or  three  years,  or  longer,  at 
21.  a  week  rent,  saying  the  defendant  would  enter  on 
26th  April  1 830,  and  begin  to  pay  rent  from  that  day.  On 
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the  26th  or  27th,  the  defendant,  who  had  only  dealt  re-        1831. 
specting  them  through  his  brother,  called  and  asked  to       ^bdoT^ 
see  the  rooms,  but  didapproved  of  their  condition,  and  «'• 

nnally  declined  taking  them.    The  action  was  com* 
menced  on  the  30th. 

At  the  last  Cheshire  assizes,  before  Mr.  Justice  Jervis, 
in  August  1830,  the  plaintiff  had  a  verdict  for  21.  leave 
being  given  to  enter  a  nonsuit,  on  the  ground  that  the 
contract  declared  on  for  the  hire  of  furnished  lodgings 
was  not  supported  by  written  evidence.  Inman  v. 
Stamp  (a).  .  A  rule  having  been  obtained  accordingly 
in  Michaelmas  Term, 

John  Jervis  and  Lloj/d  shewed  cause  in  that  term.  —  j^^^  29. 
The  question  is,  Whether  a  contract  to  take  ready-fur- 
nished  lodgings  for  two  years  from  a  future  day,  is 
within  section  4  of  29  C.  2.  c.  3.  as  contended  for  on 
the  other  side,  or  within  sect.  Land  the  exception  in 
sec.  2.?  (6)  Though  in  Inman  v.  Stamp,  Lord  Ellenbo- 
rough  held  that  such  a  contract  was  for  an  interest  in 
land  within  section  4,  and  was  therefore  void,  not  being 
in  writing,  no  reference  was  made  at  Nisi  Prius  to  the 

(«)  1  stark.  C.  N.  P.  12. 

(h)  29  C.  2.  o.  3.  ■.  1.  Eoaots,  that  all  I'eaies,  eatatea,  intereata  of  free- 
iKdd,  or  ferma  of  jeara,  or  way  nneertain  mtBreti  of,  in,  to,  or  oat  of  an/ 
aeniiagea,  maoora,  landa,  tenementa,  or  hareditamenta,  made  or  created  by 
^^^trj  and  aeuin  only,  or  by  parol  and  not  pat  into  writing  and  aigned  by 
the  parliea  ao  making  or  creating  the  aamo,  or  their  agenta  tbereanto  lawfully 
utbortied  by  writing,  aball  have  the  force  and  effect  of  eatatea  at  will  only. 

See.  2.  Exeept  all  leasee  not  exceeding  the  term  of  three  yeara  from 
*h»  »akmg  thereof,  wberenpon  the  rent  reaerved  to  the  landlord  during  sach 
lent  shall  amoant  to  two 'third  porta,  at  leaat,  of  the  fall  improred  Talae  of 
tbe  thing  demiaed. 

^*  4.  No  aotioo  ahall  be  brought —  to  charge  any  peraon  npon  any  con- 
^t  or  sale  of  lands,  tenementa,  or  bereditamenta,  or  any  inteieat  in  or 
<l9&eeniiDg  them  —  onleaa  the  agreemetU  upon  which  anch  action  ahall  he 
"'^Slitt  or  aofflfr  memorandum  or  note  thereof,  ahall  be  in  writing,  and 
Ngned  bj  the  party  to  be  charged  therewith,  or  aome  other  peraon  thereunto 
*»J  biia  lawfully  authorized. 

X   2 


8TRAFFOBD. 
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183 1.  previous  case  of  Ryky  v.  Hicks  (a).  There  the  premises 
Bdgn  ^^^  demised  from  a  future  day  for  a  quarter,  and  so 
frokn  quarter  to  quarter  as  long  as  the  parties  should 
please,  and  Lord  Raymond  held,  after  consideration, 
that  this  was  not  a  lease  at  will  under  sect.  1.,  the  ex- 
ception in  sect.  2.  not  being  confined  to  leases  which 
were  to  commence  from  the  time  of  making,  but  including 
all  leases  which  were  not  to  continue  for  aboye  three  years 
from  the  making.  There  is  no  necessity  for  reading 
sect.  4.  of  the  statute  otherwise  than  with  a  general  appli-- 
cation.  If  this  is  to  be  taken  as  a  lease  in  the  manner 
most  beneficial  to  the  parties,  it  will  be  within  Rawlim 
\.  Turner  (6),  viz.,  for  more  than  three  years. — [Boyfey  B. 
The  option  is  with  the  tenant  (c).  — ]  The  comparative 
authority  of  Ryky  v.  Hicks  and  Inman  v.  Stamp,  which 
are  both  Nisi  Prius  decisions,  is  in  favour  of  the  latter 
case,  which  must  have  been  afterwards  moved  (^d).  Dam- 
pier  J.  having  observed  that,  though  the  practice  had  been 
with  Ryky  and  Hicks,  he  rather  inclined  to  think  that 
sect.  2.,  taken  with  sect.  4.,  was  confined  to  leases  exe- 
cuted with  possession,  on  which  two-thirds  of  the  im- 
proved rent  were  reserved.  —  [Bayley  B.  In  Ryley  v. 
Hicks  there  were  words  of  present  demise.  Mr.  Justice 
Dampier  might  have  meant  that  a  lease  for  less  than 
three  years  might  be  good,  though  a  contract  in  futuro 
for  a  lease  for  less  than  three  years  would  not.  Immm 
V.  Stamp  was  a  contract  for  a  demise. — J  If  it  is  a 
contract  relating  to  lands  within  sect.  4.,  and  not  a 
demise,  it  is  within  sect  4.  where  there  is  no  exception. 
Here  an  ''  uncertain  interest"  is  conveyed  under  the 
first  section,  which,  as  well  as  section  2.,  must  in- 

(a)  Stnage,  651,  A.D  1725.    StrMge  for  plaintiff;  B.  N.  P.  177.    S.C. 
(fr)  Lord  Rajm.  7S6.  A.  D.  1609. 

(c)  Iham  ▼.  ^jnnnVr,  7  Vet.  J.  231 ;  8  B.  &  P.  199,  S.  C.     Jkt  r. 
Dixm,  9  Eut,  15.    Price  t.  Dyer,  17  Vet.  Jan.  S6S. 
(rf)  Sel.  N.  P.  7th  Edit.  821. 838. 
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clade  leases  made  to  commence  infiUuro,  and  is  not       1831. 

narrowed  in  its  terms  by  the  exception  in  the  latter       ^gJ^T' 

secticm,  or  confined  to  leases  commencing  in  posses-  v. 

sion  from  the  day  of  the  making.    In  Rawlim  v.  Tut" 

ner  (a),  Lord  Holt  held  that  a  lease  of  land  for  three 

years^  to  be  good  without  deed  within  29  C.  2.  c.  3. 

sec.  1, 2.,  must  be  for  three  years  to  be  computed  from 

the  time  of  the  agreement^  and  not  from  any  time  after. 

The  rent  being  reserved  weekly,  the  holding  must  be  for 

a  week  at  all  events,  and  this  verdict  must  stand  for  a 

week's  rent.  —  [  Bayley  B.    It  was  for  plaintiff  to  bring 

himself  within  the  exception  in  section  2. — ]    The  sale 

of  a  crop,  when  mature,  has  been  held  to  be  a  sale  of  a 

mere  personal  chattel  warehoused  in  the  land  (Jb). 

In  the  4th  section,  the  words  ''contract  or  sale  of 
lands"  must  be  read  ''  contract  for  sale  of  lands,"  or  is 
insensible.  The  legislature  appears  to  have  disposed  of 
all  cases  of  actual  demise  in  section  1.,  unless  the  usual 
reading  of  section  4.  is  adopted. 

Some  evidence  of  taking  possession  was  given,  so  as 
to  constitute  a  part  execution  of  the  contract  within 
Lord  EUenborough's  dictum  in  Inman  v.  Stamp, 

C  Tewphf  in  support  of  the  rule.  —  This  is  a  contract 
respecting  an  interest  in  land,  and  unless  it  is  a  lease,  is 
not  within  the  exception  in  29  C.  2.  c.  3.  sec.  2.  that 
section  applying  to  leases  only.  If  it  is  not  a  lease,  then 
it  is  either  within  the  1st  section  as  an  uncertain  interest 
in  land,  or  the  4th  section  as  a  contract  of  land,  or  an 
interest  in  or  concerning  it.  Now,  to  make  a  lease,  the 
term  must  be  certain.  A  court  of  equity  could  not  have 
ordered  a  lease  to  be  executed  for  any  definite  period 
according  to  these  terms.    Then  it  is  not  a  lease,  but  an 

(a)  Lord  Rajm.  736.  A.D.  1699. 

(6)  ParUr  t.  Skuahmd,  11  East,  862.  Evans  ▼.  Roberts,  5  B.  &  C. 
^f  ladS.C.  per  BayUyh  as  to  Bmmsrson  t.  Uedis,  2  Taant.  3^. 


Edob 
Strafpobd. 
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1831.  uncertain  interest  within  section  1.,  and  it  need  not  be 
decided  whether  the  case  turns  on  section  1.  or  section  4. 
Section  1.  applies  to  certain  interests  fixed  at  the 
time,  and  executed  in  possession :  see  per  Lord  Eflbt* 
borough  in  Inman  v.  Stamp,  where  the  egreement  was  to 
take,  which  was  therefore  a  present  demise.  ''  Part  ex- 
ecution of  the  contract"  are  the  terms  used,  meaning  a 
possession  by  which  the  contract  is  confirmed  and  car- 
ried into  execution  at  the  moment  of  making  it.  The 
defendant  repudiates  the  contract  when  he  sees  the 
rooms.  —  IBayley  B.  The  entry  is  not  essential,  if  this 
agreement  is  a  lease  (ei).] 

Cnr.  adv,  vub, 

April  28.  Ba  YLE  Y  B.  uow  delivered  the  judgment  of  the  Court(6). 

—  The  declaration  in  this  case  contains  two  special 
counts,  and  two  counts  for  use  and  occupation.  The 
first  special  count  is  upon  an  executory  consideration, 
viz.  in  consideration  that  plaintiff  would  demise  to  defend- 
.  ant  for  a  certain  time,  to  wit,  the  term  of  two  years, 
defendant  promised  to  become  tenant  at  the  rent  of  21, 
a  week,  and  it  alleged,  by  way  of  performance,  that  the 
plaintiff  did  demise  for  the  said  term  of  two  years,  and 
the  breach  is,  that  the  defendant  did  not  take  posses- 
sion, or  pay  the  rent. 

It  appeared  upon  the  evidence  that  the  defendant's 
brother,  who  was  the  defendant's  agent,  proposed  to 
take  the  rooms,  not  barely  for  two  years,  but  for  two  or 
three  years,  to  which  proposal  the  plaintiff  acceded ;  and 
if  the  legal  consequence  of  such  an  agreement  be  as  it 
is,  that  defendant  should  be  entitled  to  hold  the  pre- 
mises on  at  will  after  expiration  of  the  two  years  unless 
something  was  done  to  prevent  him,  and  that  his  te- 

(«)  See  BtUaaii  t.  Bmrbriek,  LuCwjcb,  213  ;  S.  C.  1  Salk.  209. 
(h)  Lord  Lyndkursi  having  been  appointed  Lord  Chief  Baron  tince  the 
argoment,  gare  no  opinion. 


Strafford. 
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nancy  was  not,  at  all  events,  to  expire  at  the  end  of  the  1831. 
two  years,  which,  upon  a  lease  for  two  years  simpHciier,  ^^^ 
would  be  the  case,  the  consideration  for  defendant's  «• 

promise,  as  stated  in  the  first  county  is  not  truly  set 
forth,  and  there  is  no  avennent  of  performance  of  that 
which  really  was  the  consideration.  It  is  true  the  term 
alleged  as  the  consideration  for  the  promise  is  stated 
under  a  videlicet^  but  is  not  on  that  account  the  less 
material,  because  the  allegation  of  performance  is,  that 
plaintiff  did  afterwards  let  to  defendant  for  the  said  term 
of  two  years.  The  plaintiff,  therefore,  cannot  recover 
upon  the  first  count. 

The  second  count  is  upon  an  executed  consideration, 
in  consideration  that  the  plaintiff  had  demised,  and 
though  there  is  the  same  mistake  as  to  the  duration  of 
the  term,  yet  as  that  is  upon  a  statement  under  a  vide- 
licet j  we  are  disposed  to  think  the  variance  on  that  count 
is  not  material,  and  must  therefore  see  whether  there 
is  any  other  fatal  objection  to  that  count.  That  count 
states  the  defendant's  promise  to  have  been,  that  he 
would  become  tenant  at  the  rent  of  2/.,  payable  weekly, 
and  to  enter  on  the  26th  Aprilf  assigning,  as  a  breach, 
that  defendant  did  not  take  possession  or  pay  the  2/.  a 
week,  by  means  whereof  the  rooms  had  been  unoccu- 
pied, and  had  become  out  of  repair,  and  the  plaintiff 
had  laid  out  money  in  preparing  them  for  the  plaintiff's 
reception.  This  count  does  not  state  an  unqualified 
promise  to  pay  the  2/.  a  week,  upon  which  the  plaintiff 
might,  perhaps,  have  been  entitled  to  have  sued ;  the 
defendant  had  never  entered,  and  the  relation  of  land- 
lord and  tenant  had  never  been  created ;  but  his  promise 

• 

IS  only  that  he  will  become  tenant  and  enter,  and  there 
is  no  promise  to  pay  the  2/.  weekly,  except  as  that  is  a 
consequence  of  his  becoming  tenant.  If,  therefore,  upon 
the  evidence,  the  defendant  never  became  tenant,  there 
is  nothing  in  the  promise  stated  to  entitle  the  plaintiff 
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1831.       to  recover  any  thiog  except  damages  for  the  breach  of 
^^'       his  promise,  viz.,  for  not  becoming  tenant,  and  for  not 
«•  entering.    But  against  his  recovering  these  damages, 

the  4th  section  of  the  Statute  of  Frauds  is  relied  on, 
and  the  case  of  Inman  v.  Stamp  (a)  is  pressed  as  an  au- 
thority in  point.  The  Statute  of  Fmuds  provides  that 
no  action  shall  be  brought  whereby  to  charge  any  per- 
son '*  upon  any  contract  or  sale  of  any  lands/'  or  **  any 
interest  in  or  concerning  them,"  unless  such  contract 
were  in  writing ;  and  in  Inman  v.  Stamp,  Lord  EUenbo- 
rough  ruled  that  a  contract  for  letting  lodgings  was  a 
contract  for  an  interest  in  land,  and  that  an  action  could 
not  be  maintained  against  a  party  who  had  refused  to 
perform  his  agreement  for  taking  them,  because  there 
was  nothing  to  bind  him  but  a  verbal  agreement. 

It  was  supposed,  upon  the  argument,  that  Ryky  v. 
Hicks  (6)  was  at  variance  with  Inman  v.  Stamp,  but  I 
cannot  see  what  bearing  one  of  those  cases  has  on  the 
other.  The  only  point  decided  in  Ryley  v.  Hicks  is,  that 
a  lease,  though  it  were  to  commence  infuiuro,  would  be 
within  the  exception  in  the  Statute  of  Frauds^  if  it  did 
not  exceed  three  years  from  the  making ;  but  I  cannot 
perceive  how  that  bears  upon  the  decision  in  Inman  v. 
Stamp.  It  may  be  said,  that  it  is  strange  that  the  se- 
cond section  of  the  statute  has  made  a  lease  for  less 
than  three  years  from  the  making  valid,  and  yet  that 
no  action  shall  be  maintainable  upon  it  until  it  is  made 
effectual  as  a  lease  by  the  entry  of  the  lessee.  But, 
first,  the  legislature  might  intend  to  make  a  distinction 
between  those  cases  in  which  the  complaining  party  was 
contented  to  confine  himself  to  its  operation  as  a  lease, 
and  sought  nothing  more  than  as  a  lease  it  would  give 
him,  and  those  in  which  he  went  further  and  founded 
upon  it  a  claim  for  damages,  which  might  far  exceed 

(«)  1  SUrk.  N.  p.  C.  12.  (6)  SUa.  661. 
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what  he  could  claim  under  it  in  the  character  of  a  lease ;        1831  • 
w,  secondly,  this  distinction  might  not  have  been  con- 
templated, but  may  be  the  result  of  the  true  construction 
of  the  Statute  of  Frauds.    The  first  section  of  that  sta- 
tute provides,  all  leases,  estates,  interests  of  freehold,  or 
term  of  years,  or  any  uncertain  interest  in  lands,  made 
by  livery  and  seisin  only,  or  by  parol  and  not  put  in 
writing,  &g.,  shall  have  the  force  and  effect  of  leases  or 
estates  at  will  only,  and  except  nevertheless  all  leases 
not  exceeding  three  years  from  the  making  thereof^ 
whereupon  the  rent  reserved  shall  amount  to  two-thirds 
of  the  full  improved  value.    The  fourth  section  enacts, 
that  **  no  action  shall  be  brought  whereby  to  charge  the 
defendant  upon  any  contract  or  sale  of  lands,  or  any  in- 
terest in  or  concerning  them,  unless  the  agreement  on 
which  such  action  shall  be  brought,  or  some  memoran- 
dum thereof,  be  in  writing."    Is,  then,  the  agreement 
ou  which  this  action  is  brought,  *'  a  contract  and  an  in- 
terest in  lands  1"    Inman  v.  Stamp  says  distinctly  that 
it  is,  and  unless  that  case  can  be  successfully  impeached' 
it  must  govern  the  present.    But  can  that  case  be  suc^ 
cessfuUy  impeached,  and  is  not  the  agreement  on  which 
this  action  is  brought  a  contract  of  an  interest  in  lands? 
The  defendant,  by  the  lease,  has  an  inieresse  termini 
only;  the  agreement  on  which  the  action  is  founded  is 
to  force  him  to  take  an  ulterior  interest,  and  clothe 
himself  with  the  possession.    If  it  be  said  that  the 
Agreement  upon  which  the  action  is  brought  is  merely 
a  result  by  operation  of  law  from  the  demise,  and  that 
as  that  is  a  valid  demise,  what  results  from  it  must  be 
▼alid  also,  the  answer  seems  to  be,  that  the  fourth  sec- 
tion takes  away  the  right  to  sue  upon  this  result,  and 
that,  though  the  result  be  not  invalid,  it  cannot  be  made 
the  foundation  of  an  action.    The  effect,  then,  of  the 
Statute  of  Frauds,  a^  far  as  it  applies  to  parol  leases  not 
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1831.       exceeding  three  ye&rs  from  the  making,  is  this, — that 
'^DGB^       ^^  leases  are  valid,  and  that  whatever  remedy  can  be 
_     «•  had  upon  them  in  their  character  of  leases,  may  be  re- 

sorted  to,  but  they  do  not  confer  the  nght  to  sue  the 
lessee  for  damages  for  not  taking  possession  (a).  I  am 
therefore  of  opinion  the  verdict  cannot  be  supported  on 
the  second  count. 

This  brings  us  to  the  counts  for  use  and  occupation. 
These  counts  charge  the  defendant  for  use  and  occupa- 
tion of  rooms,  had,  held  and  occupied,  possessed  and 
enjoyed,  by  him.  Is  this  true  as  to  any  of  the  points  of 
having,  holding,  8cc.  ?  Before  entry  by  lessee,  what  ef- 
fect has  a  lease  upon  the  land  ?  It  creates  an  tnierette 
termini  in  the  lessee,  which  the  lessee  may  grant  over, 
but  the  land  still  remains  in  the  lessor.  A  release  to 
the  lessee  will  not  enlarge  his  estate,  because  he  has  no- 
thing in  the  land  till  entry,  and  the  whole  estate  is  in 
lessor ;  Ldtt,  sec.  469.  Co.  lAtt.  270.  a.,  nor  can  the 
lessor  grant  over  the  estate  by  the  description  of  the  re- 
version, because  the  possession  is  wholly  in  him ;  Iseham 
V.  Morris  (6).  So  the  lessee  cannot  bring  trespass,  be- 
cause he  has  no  possession.  Upon  the  whole,  therefore, 
we  are  of  opinion,  that  there  is  no  count  upon  which 
the  plaintiff  is  entitled  to  recover,  and  consequently  the 
rule,  must  be  made 

Absolute. 


(a)  Quere  if  a  ttnmger  had  entered  oo  the  lodgioge  thus  demiaed  before 
the  lessee  eoteredi  could  the  Utter  have  sued  the  lessor  on  an  implted  cove- 
naot  for  qoiet  enjoyment  1  Roll.  Abr.  520 ;  Owen,  IDS.  Per  Famer  n 
the  negative ;  hot  see  Beilasia  ▼.  Burbnck,  Salk.  209 ;  Lntw.  213  ;  S.C. 
and  2  Bao.  Ab.  66.    (Corenant,  (B). 

(6)  Cro.Car.  110. 
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1831. 
Pitt  (gainst  Wilks  and  Another.  *    AprUie. 

'T^HE  plaintiff  bad  sued  out  a  quo  mhms  against  one  Where  a  m»o 

defendant^  and  a  ventre  against  another:  neither  been  issued 

writ  was  bailable.    The  appearances  and  rules  to  de-  ^f^}  ®j® 

clare  were  separate ;  the  declaration  was  joint  and  a  ventre 

ag^nst  ano- 
ther, neither 

Sir  Wiltiam  Owen  moved  for  a  rule  to  shew  cause  writ  being 
why  the  declaration  should  not  be  set  aside  for  irregula-  Held  that  the 

rity.    The  rule  that  the  declaration  should  correspond  P^wj^ff  ^ 

,  -     ,  ,  might  dechire 

with  the  process  (a)  is  incompatible  with  issuing  sepa-  jointly 

rate  writs  of  varying  natures  against  two  defendants,  Sftiiwn^*^ 
and. declaring  against  them  jointly.    This  case  is  the 
converse  of  the  practice  in  the  Common  Pleas,  by  which 
one  of  several  defendants  in  a  serviceable  writ  may  be 
declared  against  singly  on  such  writ  (6). 

Batlet  B. — By  the  late  rule  in  K.B.  (c)  the  process 
in  actions  by  bill  must  contain  the  names  of  all  the  de- 
fendants in  that  action,  .and  may  not  contain  the  name 
of  a  defendant  in  any  other  action. 

(«)  Com.  Dig.  Pletder,  (C.  IS),  Abatement,  (6. 8.)    Co.  Lit.  SOS.  m. 

(h)  Tidd,  9Ui  Ed.  148. 

(c)  Reg.  Geo.  E.  T.  1827,  6  B.  &  C.  639.  Before  wbioh,  the  onmber 
of  defeodeDts  who  might  be  sued  in  ooe  writ  was  confined  to  four,  in  eonse- 
qooDoe  of  a  practice  of  Spotting  in  ooe  writ  a  number  of  defendants  sued  for 
separate  eaoses  of  action;  in  order  to  sare  the  stamp  datj  pajable  on  each 
writ.  CkrigtU  T.  Waiker  and  oikerM,  1  Bing.  48.  That  datj  being  repealed 
b J  5  6.4.  0.41.,  ccttenle  raiione  cessovil  Us,  the  abore  rale  was  aooord- 
ing]  J  made  in  K.  B.,  and  an  improved  rule  to  the  same  effect  in  the  Ex- 
chequer will  be  found  ante,  158.  In  C.  P.  four  defendants  maj  still  be 
joined  for  septfate  causes  of  action  in  a  non-bailable  writ.  Stahlei  t.  Aaklejf, 
I  B.  &  P.  50.  In  K..  B.  a  plaintiff  maj  still  sue  out  a  non-bailable  writ 
agoifist  two  defendants,  and  declare  against  one  onlj,  dropping  his  proceed- 
inp  against  the  other.    Evans  w.  Whitehead  and  another,  Trin.  1828. 
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Sir  WiUiam  Owen  mentioned  Lewin  ▼.  Smith  (a). 

Per  Curiam. — In  that  case  the  process  was  bailabte, 
and  a  variance  existed  between  the  affidavit  to  hold  to 
bail,  which  was  against  two  defendants,  and  the  decla- 
ration, which  was  against  one  only.     In  this  case,  Ind 
both  writs  been  of  a  similar  kind,  the  appearances  and 
rules  to  declare  would  still  have  been  separate,  but  tlie 
declaration  might  confessedly  have  been  joint    Ncv 
does  it  make  any  difference  that  the  writ  against  one 
was  a  venire,  and  that  against  the  other  a  9110  minta,  for 
serviceable  process  is  merely  to  bring  the  parties  into 
Court,  and  when  there  they  may  be  declared  against 
accordingly. 


Sir  fF.  Owen  did  not  press  further  for  a  rule  (6). 

(a)  4  East,  589. 

(fr)  In  CkrUtU  ▼.  Walktr  amd  Fowr  oihert,  I  Bingh.  68.  an  affidarit  to 
hold  to  bail  named  all  five  defendants.  A  bailable  capias  issaed  against  Ifeftcr 
oolj,  and  a  senrioeable  o^ptas  against  the  other  foor.  The  bail-pMoe  aaaed 
Walktr  otAj,  thus  corresponding  with  the  writ  against  him.  The  dcdan- 
tion  was  ^'omI  against  all  five.  This  varianoe  betwoen  the  writ  and  bail- 
piece  and  the  declaration,  was  urged  as  a  groood  for  ezontratiog  fToftar*! 
bail,  but  ineffectnalljr. 


AprU  28. 


Cole,  Gent,  one,  8cc.  v.  Dyer. 


^SSC73fPS/r.— Declaration  stated,  that  before  the 
making  of  the  promise  and  undertaking  of  said  de- 


fendant hereinafter  next  mentioned,  a  certain  action  had 


A  guarantee 
for  payment 
of  the  debt 
and  costs  in 
an  action 

pending  against  a  third  person,  unless  paid  by  a  certain  day,  was  in  writings  bat 
did  not  stipulate  for  forbearance  of  the  action.  An  action  having  been  brought 
on  the  guarantee,  the  declaration  alleged  a  stay  of  further  proceedings  in  the 
first  action  as  the  consideration  for  the  promise.  Held  that  no  such  considera- 
tion appeared  on  the  written  instrument,  or  could  necessarily  be  implied  from 
it,  as  to  satisfy  the  statute  of  frauds  (28  C.  2.  c.  3.  s.  4.) 


■v^. ; 


l'.  .- 


I  . 
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been  commenced  and  prosecuted  by  and  at  the  suit  of  1831. 
one  Richard  Ridley  against  one  James  Ashdoum^  before  "^^^ 
the  Barons  of  His  Majesty's  Exchequer  at,  &c.  for  the  «• 

recovery  of  a  certain  sum  of  money,  to  wit  the  sum  of 
14/.  8s.  6d.  then  and  at  the  time  of  the  making  of  the 
promise  and  undertaking  of  the  said  defendant  herein- 
afto  next  maitioned,  due  and  owing  from  said  James 
Ashdown  to  said  Richard  Ridley,  and  which  said  action, 
at  the  time  of  making  of  the  said  promise  and  under- 
taking of  said  defendant  hereinafter  next  mentioned^ 
was  dependii^  before  the  barons  of  His  Majesty's  Ex- 
cbequer,  to  wit,  at,  &c.  whereof  said  defendant  then  and 
there  had  notice,  and  thereupon  heretofore,  to  wit,  on, 
&c.  at.  Sec  in  consideration  of  the  premises,  and  that 
said  JB«  Ridley  at  the  special,  &c.  of  said  defendant, 
would  cease  to  prosecute  said  action,  and  would  stay  all 
further  proceedings  therein,  he  said  defendant  under- 
took, &c.  to  pay  him,  the  said  plaintiff,  tiie  debt  and 
fall  costs  in  said  action,  provided  on  or  before  Jan.  1, 
1831,  the  sum  of  11/.  was  not  paid  to  him  the  said 
plaintiff  at  his  said  plaintiff's  office  as  the  attorney  for 
said  R*  Ridley  i  and  said  plaintiff  avers  that  said  R. 
Ridley  confiding,  8cc.  did  then  and  there  cease  to  pro- 
secute said  action,  and  hath  thence  hitherto  stayed  all 
further  proceedings  therein,  and  that  the  costs  of  com- 
mencing said  action  were  then  and  still  are  due  and 
owing  to  said  plaintiff,  amounting  in  the  whole  to  the  sum 
of  4/.  18s.  4d.  whereof  defendant  afterwards  at,  &c.  had 
notice ;  and  said  plaintiff  in  fact  saith,  that  said  defend- 
ant did  not,  nor  did  any  one  on  his  part  or  behalf,  pay 
to  said  plaintiff  at  his  office,  as  the  attorney  for  the 
said  R.  Ridky  on  or  before  the  said  1st  Jan.  1831,  the 
said  sum  of  11/.  to  wit,  at,&c..  and  although  the  said 
1st  Jan.  1831,  hath  long  since  elapsed ;  yet  said  defend- 
ant not  regarding,  &c.  hath  not  as  yet  paid  the  debt 
and  full  costs  of  commencing  and  prosecuting  the  afore- 
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1831.^  said  action  or  any  part  thereof,  amounting  in  the  whole 
to  19^  6s.  lOd.  although  said  defendant  afterwards  and 
after  the  said  Ist  Jan.  in  the  year  last  aforesaid,  at,  &c. 
was  requested  by  said  plaintiff  so  to  do. — ^Coounon 
breach.    Money  counts,  and  account  stated. 

Pleas :  1st,  General  issue :  2nd,  As  to  the  supposed 
cause  of  action  in  the  1st  count,  that  the  said  sup- 
posed promise  in  the  said  1st  count  of  said  declaration 
motioned,  was  a  special  promise  for  the  payment  of  the 
debt  of  another  person,  to  wit,  of  the  said  James  Ashr 
down,  and  that  no  agreement  in  respect  of  the  said 
supposed  cause  of  action  in  said  1st  count  of  said  de- 
claration mentioned,  or  any  memorandum  or  note  there- 
of, wherein  the  consideration  for  the  said  special  pro- 
mise was  stated  or  shewn,  was  in  writing,  or  signed  by 
the  said  defendant  or  by  any  other  person  by  him  there- 
unto lawfully  authorized.    (Verification.) 

Replication  to  2nd  plea,  that  said  promise  in  said 
1st  count  of  said  declaration  mentioned,  was  a  special 
promise  for  the  payment  of  the  debt  of  another  person, 
to  wit,  J.  Ashdown,  and  that  an  agreement  in  respect 
of  sud  cause  of  action  in  said  1st  count  of  said  decla- 
ration mentioned,  or  memorandum  or  note  thereof  where- 
in the  consideration  for  the  said  special  promise  is  stated 
and  shewn,  was  in  writing,  and  was  signed  by  the  said 
defendant.    (Concluding  to  the  country.) 

The  action  of  Ridley  v.  Ashdown  proceeded  to  decla- 
ration, when  Dyer,  the  defendant  in  this  action,  called 
on  the  attorney  for  Ridley  and  offered  to  compound 
for  the  debt  and  to  pay  the  full  costs,  on  condition  of 
all  proceedings  being  stayed.  The  following  guarantee 
was  ultimately  given,  entitled  in  the  Exchequer  of  Pleas 
in  the  cause  of  Ridley  v.  Ashdown. 

**  We  the  undersigned  do  hereby  jointly  and  severally 
submit,  undertake,  apd  agree  to  pay  G.  C.  Cofe,  Gent 
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the  debt  and  full  costs  in  this  action,  provided  on  or        1831. 
before  the  1st  day  of  Jan.  1831,  a  sum  of  11/.  10s.  3rf« 
be  not  paid  to  him  the  said  G.  C.  Coky  at  his  o£Sce,  as 
the  attorney  for  the  plaintiff. 
Dated  6  Nov.  1830.  James  Ashdown  (Deft.) 

Debt  £d    Us.  I  Id.         John  Dyer." 

Costs   4    I8s.  4d. 


£11    lOs.  3d. 


At  the  trial  before  Lord  Lyndhursi  at  the  Sittings 
after  Hilary  Term,  the  plaintiff  was  nonsuited.  A  rule 
nut  having  been  obtained  for  a  new  trial  on  a  ground 
which  afterwards  became  immaterial, 

C.  Creswell  shewed  cause. — ^The  plaintiff  is  not  enti* 
tied  to  recover  on  the  agreement.  No  sufficient  consi- 
deration appears  on  the  face  of  it,  nor  any  stipulation 
to  stay  Ridley's  further  proceedings  in  the  action.  Sup- 
posing a  consideration  to  have  been  stated,  no  sum  is 
fixed  to  be  paid«  and  parol  evidence  of  the  amount  of 
the  debt  and  costs  in  Ridley  v.  Ashdown  would  not  be 
admissible  to  supply  the  defect  in  the  written  agree- 
ment. Wain  V.  Warliers.{a)  No  consideration  being 
stated  in  writing,  there  is  no  agreement  or  specialty  in 
the  promise  stated  on  the  face  of  the  written  agreement 
80  as  to  satisfy  the  words  ''  agreement"  or  "  special 
promise''  in  29  C.  2.  c.  3.  s.  4.  Saunders  v.  Wake' 
Jidd.{]b)  The  question  might  have  been  more  properly 
raised  on  demurrer,  had  the  whole  agreement  been  set 
out  in  the  declaration.  The  plea  is  the  same  as  in 
Saunders  v.  Wakefield,  which  confirms  Wain  v.  Workers. 

(«)  5  But.  10. 

{h)  4  B.  &  A.  595.  Tr.  1831.  See  /mHw  ▼.  RepuMs,  8  Br.  &  B.  14. 
Morhjf  ▼.  Booihby,  3  Bingh.  107.  WkUcomb  T.  Lees,  6  Biog.  S4.  S.  P. 
All  decided  lioce  Saunders  ▼.  WakejUU. 
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183 1 .  M.Chambers  contra. — If  a  8u£Scient  consideration  can 

be  collected  from  the  whole  of  the  agreement  by  hit  and 
necessary  implication,  the  promise  is  mthin  the  statute. 
Now  the  suspending  the  action  is  here  in  fact  a  stay- 
ing it,  viz.  between  the  date  of  the  agreement  6th  Nov. 
1830  and  the  Ist  Jan.  1831.— {Lord I^ndkurst,  C.B. 
Does  the  consideration  stated  in  the  declacation  so 
necessarily  arise  from  the  agreement  produced  as  to 
exclude  the  supposition  of  any  other  consideration  ?] — 
In  RusicU  y.  Moseley  (a)  a  past  consideration  might  have 
beeii  implied  for  the  promise  as  well  as  the  future  consi- 
deration there  alleged  and  estabUshed.  So  in  Hyde  t. 
Curtis  (Jb)  though  the  consideration  declared  on  was  ad- 
judged to  appear  sufficiently  on  the  face  of  the  instru- 
ment, that  was  not  the  only  consideration  which  might 
have  been  collected  from  it.  Newbury  v.  Armstrong  (c) 
affords  a  similar  observation.  All  these  eases  have  oc- 
curred since  Saunders  v.  Wakefield. 

Lord  Lyndhubst,  C.  B. — The  declaration  alleges 
that  in  consideration  that  Ridley  would  cease  to  prose- 
cute his  action  against  Ashdown,  and  would  stay  all 
further  proceedings  thereon,  the  defendant  promised 
tlie  plaintiff  to  pay  him  the  debt  and  full  costs  in  that 
action.  Both  the  consideration  and  the  promise  must 
be  shewn  on  the  face  of  the  written  instrument.  Then, 
if  the  consideration  here  alleged  is  such  as  must  neces- 
sarily be  implied  as  the  effect  of  the  instrument,  it  must 
be  also  the  consideration  to  be  collected  from  its  terms. 
But  in  this  case  various  conjectures  may  be  made  as  to 
the  real  consideration  for  the  guarantee  here  proved.  And 
if  two  interpretations  can  have  place  on  the  subject  no 
sufficient  consideration  appeare  to  sustain  this  action. 


(a)  3  Br.  &  B.  211.  (6)  8  D.  &  R.  68. 

(e)  0  BiBg.  SOI . 
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Bay  LET,  B. — I  caaoot  distinguish  this  case  in  sub-  1831. 
stance  frcHn  Saunders  v.  fVakefietd,  where  this  question 
was  ai^ed  on  demarrer,  the  agreement  having  been 
set  out  in  the  replication.  The  consideration  alleged  in 
the  declaration  to  result  from  the  agreement  is,  that 
Ridley  would  cease  to  prosecute  the  action  and  stay 
all  further  proceedings,  which  amounts  to  an  undertak- 
ing on  his  part  to  drop  that  suit.  But  is  any  thing  to 
be  found  in  the  agreement  stipulating  for  his  forbear- 
ance of  the  suit  ?  And  if  any  other  agreement  can  be 
supposed  to  have  existed,  the  consideration  stated  in 
this  declaration  cannot  necessarily  be  implied.  Now 
there  might  have  been  a  distinct  agreement  with  Ash^ 
down  by  which  the  present  plaintiff  was  to  wait  for  pay- 
ment by  him  till  the  1st  January,  and  afterwards  for 
some  benefit  conferred  by  Ashdown  on  this  defendant, 
he  undertook  by  this  agreement  to  pay  the  plaintiff  on 
the  1st  January  if  Aihdown  did  not.  The  actual  consi* 
deration  is  not  sufficiently  expressed  in  the  written  me- 
morandum. 

Garrow  and  Bolland,  Bs.  concurred. 

Rule  discharged. 


Smith  ogoms^  Ann  Pocklington  and Hrnry  Sharp 

POCKLINGTON. 

COVENANT.     By  indenture  of  lease   dated  31st  Where  mort- 
ffi^[or  sua 
March  1827,  between  the  defendant  A.  PockHngton  naortgagee 

(mortgagee  in  fee  of  the  demised  premises)  of  the  first  JjJJ'ti^n*^ 

express  core- 
nant  by  mortgagor  only,  for  quiet  enjoyment,  no  covenant  by  both  for  quiet  en- 
joyment can  be  impliea. 
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1831.       part,  the  defendant,  H.S.  Pocklington  (mortgagor),  of 
^^-^^^      the  second  part,  J.  Jenkins  (a  trustee),  of  the  third  part, 
V.  and  the  plaintiff  (lessee)  of  the  fourth  part,  "  the  said 

'  A.  Pocklington  at  the  request  and  by  the  direction  of 
H.  S.  Pocklington  did  demise  and  lease"  a  piece  of 
ground  therein  described  with  liberty  to  make  roads 
therein  for  carriage  of  coals,  &c.  and  to  erect,  build,  and 
make  wharfs  or  quays  on  the  ground  so  demised,  in,  at 
or  near  the  side  or  bank  of  the  river  Tatoe,  for  the  ship- 
ping of  the  said  coals,  &c.  A  yearly  rent  was  reserved, 
also  a  royalty  of  Is.  for  every  wey  of  coal,  &c.  which 
in  each  year  should  exceed  2000  and  should  be  con- 
veyed in,  upon,  or  over  the  said  ^demised  premises,  and 
shipped  by  the  said  plaintiff. 

Averment  that  at  the  time  of  making  the  said  in- 
denture the  defendants  and  the  said  John  Jenkins  bad 
not  in  themselves,  or  in  any  or  either  of  them  or  was 
there  in  any  or  either  of  them  good  right,  full 
power,  and  lawful  and  absolute  authority  to  demise 
and  lease  to  the  said  plaintiff  full  and  free  liberty,  power 
and  authority  to  and  for  the  said  plaintiff,  his  execu- 
tors, administrators  and  assigns,  to  erect,  build,  and 
make  any  wharf  or  wharfs,  quay  or  quays,  upon  the 
said  ground  by  the  said  indenture  demised  in,  at,  or 
near  the  side  or  bank  of  the  river  Tawe  fqv  the  shipping 
of  the  said  coal,  &c.  for  that  the  said  defendant  An/iy 
at  the  request  and  by  the  direction  of  the  said  defend- 
ant Henry  S.  P,  and  George  Haynes,  at  the  request  as 
well  of  the  said  defendant  H.  S.  P.,  as  of  the  said  de- 
fendant Anne  P.  and  also  the  said  Henry  S.  P.,  on  9th 
May  1825,  at  8cc.  did  by  a  certain  indenture  bearing  date 
the  day  and  year  last  aforesaid,  and  which  being  in  the 
possession  of  the  said  defendants  or  their  lessee  therein 
named,  the  said  plaintiff  cannot  produce  the  same  to 
the  court  here,  demise  and  lease  a  certaui  part  of  the 
said  tenement  with  the  appurtenances  by  the  said  in- 
denture demised  and  leased  to  the  said  plaintiff,  that 
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is  to  say,  the  use  in  common  with  the  said  Henry  S.  P.        1831. 
his  tenants  or  lessees  of  the  dock  or  layer  for  vessels,       ^smith' 
unto   W,  Meager  for  a  certain  term  then  to  come  and  «>• 

unexpired,  and  from  thence  until  the  date  of  the  said 
indenture,  and  from  thence  hitherto  subsisting ;  by  vir- 
tue of  which  said  demise  so  made  to  him  the  said  W, 
Meager  as  aforesaid,  he  the  said  W.  Metier,  having  en- 
tered into  the  said  -part  of  the  said  demised  premises, 
by  lawful  right  and  title,  hath  from  the  time  of  making 
the  said  indenture,  and  from  thence  hitherto,  to  wit, 
at,  &c.  having  during  all  the  time  aforesaid,  lawful  right 
and  title,  lawfully  hindered  and  prevented  the  said 
plaintiff  from  filling  or  otherwise  using  the  said  part  of 
the  said  demised  premises,  that  is  to  say,  the  said  dock 
or  layer  for  vessels,  by  means  of  which  said  several  pre- 
mises the  plaintiff  hath  wholly  lost  and  been  deprived 
of  all  the  rents,  profits  and  benefits  of  the  said  part  of  the 
said  demised  premises,  amounting  to  the  sum  of  /.  and 
has  been  wholly  prevented  from  building  any  shipping 
place  or  other,  erection  on  the  said  demised  premises 
or  otherwise  using  the  same,  and  from  carrying  weys 
orer  the  said  part  of  the  said  premises.  Damage 
1000/. 

Pleas :  1st,  Non  est  factum. 

2nd,  That  the  defendant  and  John  Jenkins  had  in 
themselves  good  right,  full  power,  and  lawful  and  ab- 
solute authority  to  demise  and  lease  unto  the  said  plain- 
tiff full  and  free  liberty,  power  and  authority  to  and  for 
the  said  plaintiff,  his  executors,  8cc.  to  erect,  build,  and 
make  any  wharf  or  wharfs,  quay  or  quays,  upon  the 
said  ground  by  the  said  indenture  in  the  said  declara- 
tion first  above  mentioned,  in,  at  or  near  the  side  or 
bank  of  the  river  Tawe  for  the  shipping  of  the  said 
coal,  &c. 

3rd,  That  the  said  defendant  A.  P.  at  the  request 
and  by  the  direction  of  the  said  defendant  JE/.  5.  P.  and 

*        y2 
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1831.       the  said  George  Hayms?A  the  reqaest  as  well  of  the 
said  defendant  H,  S.  P.  as  of  the  said  defendant  A,  P., 


Smith 

«.  and  also  the  said  H.  S.  P.  did  not  demise  nor  kase 


POOKLINOTON. 


any  part  of  the  said  tenements  with  the  appurtenants 
by  the  said  indenture  in  the  said  declaratioa  fintly 
above  mentioned,  demised  and  leased  to  the  said  plain- 
tiff to  the  said  W.M. 

4th,  That  the  said  dock  or  layer  for  yessds  in  the 
said  declaration  mentioned,  and  thereby  alleged  to  have 
been  demised  and  leased  to  one  W.  Metier  the  younger, 
in  manner  and  form  as  therein  is  mentioned,  was  not 
part  of  the  tenements  with  tlie  appurtenants,  by  the 
said  indenture  of  lease  in  the  said  declaration  firstly 
above  mentioned,  demised  and  leased  to  the  said  plain- 
tiff. 

At  the  trial  before  BoUandf  B.  at  the  last  Glamor- 
ganshire Lent  assizes,  it  was  proved  that  the  ground 
demised  to  the  plaintiff  abutted  on  the  river  ToMoe,  near 
Swansea,  and  was  delineated  on  a  plan  annexed  to  the 
plaintiff's  lease.  The  plaintiff  was,  however,  prevented 
from  making  a  wharf  for  shipping  coals,  as  contem- 
plated by  the  lease  on  account  of  a  prior  demise  by  tfie 
defendants  to  Meager^  of  a  dock  between  high  and 
low  water  mark,  covering  nearly  all  the  frontage  of  the 
land  demised  to  the  plaintiff.  The  lease  to  the  plaintiff 
contained  a  covenant  for  quiet  enjoyment  by  the  de- 
fendant H,  S.  Pocklington  otdy  against  any  let,  inter- 
ruption, 8cc.  ''of  A.  Poddington  or  H.  5.  Pocklag' 
ton,  or  either  of  them,  or  of  or  by  any  other  person  now 
or  hereafter  lawfully  or  equitably  claiming  or  to  claim 
any  estate,  right,  title,  trust  or  interest  in  the  said  pre- 
mises by,  from,  under  or  through  them,  or  either  of 
them,"  &c.    The  plaintiff  was  nonsuited. 

WhUcomb  now  moved  to  set  aside  the  nonsuit  and 
for  a  new  trial.     But 
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^ 


LINOTOH. 


Ptr  Curiam.  This  action  is  brought  against  amort-  183 !• 
gagor  and  mortgagee  on  a  covenant  for  quiet  enjoy-  g^i™ 
ment  supposed  to  be  implied  against  them  both  from  .  v. 
the  demise  of  certain  premises  to  which  they  are  parties. 
But  the  express  covenant  for  quiet  enjoyment  is  by 
the  mortgagor  only,  (a)  and  neither  the  lease,  lessors,  or 
covenant  appear  to  be  joint ;  on  the  contrary,  the  de« 
mise  must  be  taken  to  be  a  separate  lease  from  each  of 
the  defendants.  A  joint  covenant  for  quiet  enjoyment 
cannot  be  implied  against  this  mortgagor  and  mortga- 
gee, for  if  the  mortgage  money  was  paid  off,  the  cove- 
nant would  remain  in  force  against  the  mortgagor. 

Rale  refused.  (6) 

(a)  In  ColmuM  v  Sk^rmm,  1  Salk.  1S7.  Cartb.  97.  S.G.  The  demiM 
was  by  two  witbont  tkj  expreis  ooTenant  for  qaiet  eojojineDt.  Tbe  Coart 
bdd  tbat  tboro  boin;  no  emproM  eoYenuit,  tbe  actioa  wu  fovoded  on  tbe 
CTf  aaat  ia  law  inpUed  ia  tbe  word  dUnnrmd;  tbe  inlerast  granled  by 
wbicb  word  beiag  joint,  tbe  ooTenanC  imported  bj  it  waa  joint  also*  The 
action  was  broagbt  on  tbe  implied  coYonant  arising  in  law  froat  tbe  words 
in  the  lease,  Jmmat  bj  tbe  mortgagee,  and  grmU  mtd  ibaiue  bj  tbe  mort- 
gagor (^^SNftr'f  oaae,  5  Co.  17.  a.) ;  bot  tbe  express  ooreoaot  by  mort- 
gBfor  oidy,  tbat  the  ptaiatiff  as  leaaae  should  eigoj  dnring  tbe  term  witbont 
let,  intermption,  &a.  qonlifiod  tbe  generality  of  tbe  ooYonant  in  law,  re- 
straining it  by  tbe  motaal  oonsent  of  botb  parties,  so  tbat  it  shonld  not  ex- 
tend farther  than  tbe  express  coYenant.  Nokes's  case,  4  Co.  80.  2od  vol. 
last  Bd.  46t.  note.  See  Cro.  Eltc  9TA,  864.  YelTerton  176.  Where  a 
BOilgafDr  and  mortgagee  joined  in  a  lease,  bot  tbe  lessee's  eovenavts  to  pay 
raat  and  repair  wore  with  mortgagor  and  his  assigns  only,  the  asaigDeo  oC 
the  mortgagee  oannot  sne  on  those  coTenants  hecanse  oollateral  to  his  ia- 
terest  in  tbe  land,  and  not  rnnning  with  it  beoanse  not  made  with  tbe  mort^ 
gagoe  in  whom  was  the  legal  esUte.  W«bh  t.  Rtuaett,  S  T.  R.  S9S.  Yet 
the  BMTtgagor  might  see  thereon  as  oovonants  in  gross,  eren  alter  his  own  as 
well  as  iiiflH|n|tnn's  interest  determined.  Stokts  ▼.  BmstU,  S  T.  R.  678. 
S.  C.  ia  £f««r.    1  H.  Bla.  662. 

(6)  Joint  words  in  a  eovenant  are  to  bo  taken  respeotively  and  soreraUy 
in  raspeot  of  the  several  interests  of  the  grantors.  Wmdham's  ease,  6  Co. 
7.  b.  (See  TyrwhiU's  Analytieal  ladex  to  Cokt't  BtporU,  tit.  Covenants, 
p.  61.),  and  where  the  intorasis  of  several  parties  to  a  deed,  thongh  of  the 
same  part,  are  several,  tbe  dsod  any  be  oanoeiled  aa  to  one  only;  for 
when  the  covenants  are  several,  they  are  as  several  deeds  written  on  Uio 
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Clarke. 

MoTcable        "Deplevin    for    two    stocking  frames.      Avowry    for 

calTed^irtock-  ^^*  years' Vent  due  from  W.  D.  lessee  of  the  pre- 

ing  frames,  mises.     Plea  in  bar  that  the  said  plaintiffs,  before  and 

house  of  a  ^^  ^^^  ^^  time,  when.  Sec.  were  and  still  are  manufac- 

workman  by  turers  of  hosiery,  and  the  trade  and  business  of  a  manu- 

in  order  to  facturer  of  hosiery,  then  carried  on,  and  still  do  carry  on, 

work  op  yarn,  within  the  borough  of  Leicester:  and  the  said  plainti£& 

are  distrain-  ^  '  ^ 

able  for  rent    further  say,  that  the  said  W.  D.  in  the   said  avowry 

workman  named  before,  and  at  the  said  time  when  &c.,  was  and 
Steutf  as  to  still  is  a  stocking  weaver,  and  the  business  and  calling  of 
the  employ^   ^  Stocking  weaver  then  carried  on,  and  still  does  carry 

to  the  work-  on,  within  the  said  borougrh  of  L.,  of  all  which  said  pre- 
man  s  pre-  •  *  •  . 

mises  with  mises  the  said  defendant,  at  the  said  time,  when  &c., 
fhL^'^"^     had  notice ;  and  the  said  plaintiffs  further  say,  that  they, 

the  said  plaintiffs,  shortly  before  the  said  time,  when  &c., 
did,  in  the  way  of  their  said  trade  and  business,  employ 
the  said  W,  D.,  in  the  way  of  his  said  business  and  call- 
ing, as  their  workman,  for  certain  wages  to  him  in  that 
behalf,  to  weave  or  manufacture  into  stockings  at  his 
dwelling-house,  being  the  said  dwelling-house  in  the  said 
declaration  mentioned,  certain  worsted  yam  of  the  said 
plaintiffs,  and  for  that  purpose  they,  the  said  plaintifis, 
before  the  said  time,  when  8cc.,  had  delivered  to  the  said 


■■ma  piece  of  porobmeDt.  Matkem$om*s  ease,  6  Co.  2S.  a.  CcBimt  t. 
Prouer,  1  B.  &  C.  682.  In  the  priooipal  case  tba  mortgagor  aad  mort- 
gagee were  Beoetsarilj  parties  to  tlie  lease.  (See  Patch  od  Mortgages,  101.) 
The  mortgagor,  for  mortgagee  caooot  in  geoeral  demise  before  foredosart 
(ib.  118.)  and  tbe  mortgagee,  for  tbe  legal  estate  was  Tested  ia  bar  bjr  tbe 
mortgage,  lb.  161. 
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fF.  D.y  the  said  worsted  yarn  of  the  said  plaintiffs,  toge- 
ther with  the  said  stocking  frames,  in  order  that  the  said 

W.  D.  might,  in  his  said  dwelling-house,  use  and  work 
the  said  stocking  frames,  for  the  purpose  of  therewith 
and  thereby  weaving  or  manufacturing  the  said  worsted 
yam  into  stockings  as  aforesaid,  for  the  said  plaintiffs,  to 
be  afterwards  sold  and  disposed  of  by  them  in  the  way 
of  their  said  trade  or  business,  and  that  the  said  W.  D. 
might,  when  and  as  soon  as  the  said  worsted  yam  should 
be  so  woven  and  manufactured  by  means  of  the  said 
stocking  frames,  return  to  the  said  plaintiffs  such  stock- 
ings, together  with  the  said  stocking  frames :  and  the 
said  W.  D.,  before  the  said  time  when  &c.,  had  and  re- 
ceived from  the  said  plaintiffs  the  said  worsted  yarn 
and  the  said  stocking  frames,  for  the  purpose  herein-be- 
fore  mentioned,  in  that  behalf,  and  at  the  said  time  when 
Sec.,  he,  the  said  W,  D.,  had  and  retained  in  his  said 
dwelling-house  the  said  worsted  yam  and  the  said  stock- 
ing frames,  for  the  purpose  hereinbefore-mentioned  in 
that  behalf,  and  the  said  worsted  yam  and  the  said  stock- 
ing frames,  at  the  said  time  when  &c.,  were  remaining 
and  being  in  the  said  dwelling-house  of  the  said  W,  D. 
for  the  purpose  hereinbefore-mentioned,  in  that  behalf, 
and  in  the  way  of  the  said  plaintiffs'  said  trade  or  busi- 
ness of  a  manufacturer  of  hosiery,  and  of  the  said  W.  D.'s 
said  business  and  calling  of  a  stocking  weaver,  and  for 
the  furtherance,  advancement,  and  maintenance  of  trade 
and  commerce,  whereof  the  said  defendant,  at  the  said 
time  when  &c.,  had  notice  ;  and  the  said  plaintiffs  fur- 
ther in  fact  say,  that  long  before,  and  at  the  said  time 
when  8cc.,  it  had  been  and  was  the  usage  and  practice  in 
the  said  trade  of  a  manufacturer  of  hosiery  in  the  said 
borough  of  Leicester,  for  manufacturers  of  hosiery  there, 
in  the  way  of  their  said  trade  and  business,  to  deliver  to 
their  workmen,  and  for  their  workmen  to  have  and  re- 
ceive from  the  said  manufacturers,  worsted  yarn  of  th^ 
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manufactaien,  logger  with  stocking  firames  of  the 
said  maimfactaiersy  in  order  that  the  said  woikmen 
might,  in  their  dweUing-honses,  use  and  wofk  snch 
stocking-fiames,  for  the  purpose  of  therewith  and  there- 
by weaving  or  manafactnring  such  worsted  yam  into 
stockings  for  the  said  mannfactorers,  to  be  afterwards 
sold  and  disposed  of  by  them  in  the  way  of  th^  said 
trade  and  business,  and  that  the  said  woikmen  mi^t, 
when  and  as  soon  as  such  worsted  yam  should  be  so 
woven  and  mannfactured,  by  means  of  such  stocking 
frames,  retam  to  the  said  manofactarers  sach  stockings, 
together  with  the  said  stocking  frames,  whereof  the  said 
defendant,  at  the  said  time  when  8cc.,  had  notice*  Ve- 
rification* 

Replication,  that  at  the  said  time  when  &€•,  there 
were  not  goods  or  chattek,  by  law  distrainable  for  rent, 
in  the  said  dwelling-house  in  which  8tc.,  withont  the 
said  stocking  frames,  sufficient  to  satisfy  the  said  rent  so 
due  and  in  arrear  to  the  said  defendant,  as  aforesaid  (o). 
Verification  and  prayer  of  judgment,  and  return  of  the 
goods.    Demurrer  and  jomder. 


FoUett,  {or  the  plaintiflPiu  replevin,  supported  the  demur- 
rer. The  replication  is  no  answer  to  the  fiekcts  disclosed 
in  the  plea  in  bar.  These  stocking  frames  were  privileged 
from  distress,  not  sub  modo  as  implements  of  trade  in  the 
hands  of  a  tenant,  but  absolutely  for  the  benefit  of  trade, 
and  whether  there  was  uiy  other  sufficient  distress  on 
the  premisesornot  The  usi^  is  that  yam  is  sent  into  the 
hands  of  the  stocking  weaver,  to  be  worked  up  by  him  on 
frames  sent  at  the  same  time,  both  yam  and  frames  be- 
ing sent  back  together  when  done  with.  The  ordinary 
instances  of  exemption  of  implements  of  trade  from  dis- 
tress turn  on  their  being  in  use  by  the  tenant  at  the  time. 

(a)  The  replioatioii  was  tbns  fruned  bj  f  nggestim  of  tin  Cowt,  k 
more  MtUfaetoril  j  to  raiee  tbe  qaee tion  doetdwl  on. 


IN  THB  FiBST  Y£AB  OF  WILUAM  IV.  317 


Tkiis,  Co.  LU.  47,  yalnaUt  things  thaU  ncyt  be  duh-       1831. 
tniDied  for  went,  for  ben^MndnmOeaa^  ^WooT' 

hj  consequent  are  for  the  commonwealth,  andave  dieie    Md  AMtk* 
by  authozity  of  law ;  as  a  bone  in  the  smith's  shop  shall      clmki. 
not  be  distrained  for  the  rent  issuing  out  of  the  shoj^ 
nor  the  horse,  &c.  in  the  hostry,  nor  thematerials  in  the 
wesTer's  shop  for  making  of  doth,  nor  doth  or  garments 
in  a  tailor's  sh<^,Bor  sacks  of  com  or  meal  inamill,  nor 
in  a  market.    Blachione  (a)  adopts  the  aboTe,  adding  as 
a  reason,  for  all  these  are  protected  and  privileged  for  the 
benefit  of  trade,  and  are  supposed,  in  common  presump> 
tion,  not  to  belong  to  the  owner  of  the  house,  hot  to  his 
customers.    Thus,  wfaenerer,  by  usage  of  trade,  articles 
belonging  to  a  third  person  are  in  the  tenant's  house, 
the  landlord  might  presume  them  to  belong  to  the  third 
person  for  the  benefit  of  trade.     Ready.  Bur kif{b)  af-* 
fends  illustrations  of  the  cases  put  by  the  text  writers. 
There,  the  taking  so  much  yam  and  a  horse  was  iavowed 
for  rent  arrear.    Plaintiff  in  his  plea  in  bar,  alleged  that 
he  was  a  cloth  worker,  and  delivered  certain  wool  to  be 
span,  and  the  cloth  workers  used  to  take  back  their  yam 
by  weight,  and  because  there  were  no  weights  there,  he 
sent  to  the  next  village  for  them;  and  in  the  meantime 
avowant  distrained  the  yam,  being  on  his  shoulders,  and 
the  horse  which  he  had  there  to  carry  the  yam,  for  rent 
arrear.    Demurrer  by  avowant       Walnule^,  Baamumdy 
and  Owen,  Js.  abtente  Ander$on,  held  that  this  yam,  be- 
ing on  plaintiff's  shoulders,  could  no  more  be  distrained 
than  a  net  in  a  man's  hand,  (6  R.  2.)  or  a  horse  whereon 
a  man  rides,  or  which  is  in  his  hand.     Wabnesky,  how* 
ever,  held  the  horse  to  be  distrainable,  because  being  on 
private  premises,  not  a  hostry,  or  a  common  weighing 
place,  with  consent  of  the  owner.    Beanumd  and  Owen, 
contri^  for  the  trade  of  the  cloth  workers  is  necessary, 

(•)  %  C«uk  S.  (h)  Cra.  El.  MS,  596  \  N«j'i  B.  S6.    S.  G. 
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and  to  be  favouredy  and  this  horse  is  not  to  be  distndned 
any  more  than  a  horse  which  carries  com  to  market,  and 
is  put  into  a  friend's  house  for  the  time,  which  is  not 
distrainable   (which  Wahnsley  denied).    They  further 
said  that  where  a  horse  carries  com  to  a  mill,  and  is  tied  at 
the  mill  doors,  during  the  grinding  of  the  com,  he  shall 
not  be  distrained,  which  Walmsky  agreed,  because  it  is  a 
commonplace  and  for  the  public  weal.buttheybenot  alike. 
Anderson  was  present  at  another  hearing  of  the  same 
case,  again  stated  in  the  same  book,  p.  596,  thus,  ''A 
clothier  sent  certain  wool  to  a  spinner  to  spin,  and  after- 
wards comes  with  a  horse  to  bring  back  the  yam,  and 
because  there  were  not  any  beam  or  weights  in  the  spin- 
ner's house  to  weigh  it,  the  clothier  and  spinner  by  the 
leave  of  one  of  the  neighbours,  who  had  a  beam  and 
weights  in  his  house,  brought  his  horse  thither  and  en- 
tered therein  to  weigh  the  said  yam,  and  whilst  they 
were  there,  the  landlord  of  the  house  distrained  that 
horse  and  yam  for  his  services,  and  whether  the  taking 
hereof  by  distress  be  lawful  or  not  was  the  question  on 
demurrer.     AndenoUy   Beamond,  and  Owen,  J.s.  held 
them  not  distrainable.     For  the  trade  of  a  clothier  is ' 
pro  bono  publico,  who  ought  to  be  allowed  all  necessary 
means,  and  without  doubt,  cloth  put  to  a  weaver  to  be 
woven,  nor  yarn  in  a  house  to  be  spun,  are  not  distrain- 
able, (which  Walmsley  agreed)  and  weighing  is  as  ne- 
cessary as  the  former ;  wherefore  the  yarn  brought  there 
for  that  purpose,  and  the  horse  which  brought  it,  are 
privileged  and  not  distrainable  ;  and  although,  as  it  hath 
been  said,  {semb.  by  Walmsky  J.  ante)  '^  If  the  weighing 
had  been  in  a  public  house  for  that  purpose  they  had 
not  been  there  distrainable,  for  it  is  a  place  privileged 
for  those  purposes,  as  a  farrier  or  taylor's  shop,  but  being 
now  brought  to  a  private  house  for  that  purpose  it  is 
not  so  (privileged) ;"  he  (jsemb.  Anderson  J.)  said  '^  That 
the  cause  of  the  bringing  privilegeth  them  as  an  horse 
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which  carrieth  com  to  a  market^  and  is  set  up  for  a  time 
in  a  private  house  is  not  distrainable  as  Beanumd  said^ 
because  his  purpose  of  bringing  the  horse  was  pro  bono 
publico,  Owen  also  held  that  they  were  not  distrainable 
for  another  reason,  for  that  they  always  were  in  the 
possession  of  him  who  brought  them,  as  it  is  of  a  horse 
whereupon  one  rides.  Wabnsley  control,  because  it  is 
not  averred  that  it  was  a  common  beam  or  place  for 
weighing,  for  there  is  a  difference  between  a  common' 
place  and  a  private  house.  It  was  afterwards  ad- 
judged  that  the  distress  was  not  lawful.  That  case 
shews  that  if  chattels  necessary  to  the  carrying  on 
trade  are  on  the  premises,  they  are  privileged  from  dis- 
tress for  rent.  It  appears  here,  that  the  frames  and 
yarn  were  delivered  together  to  the  weaver  at  his  house 
for  the  sole  purpose  of  his  working  up  the  yam  on  the 
frames,  for  the  purposes  of  the  plaintiff's  trade,  and  in 
order  that  the  frames  might  be  returned  with  the  yarn 
when  made  into  stockings  for  the  plaintiff.  Notice  of 
this  fact  to  the  defendant  is  averred  in  the  plea,  as  also 
that  it  is  the  usage  of  hosiery  manufacturers  in  Leicester. 
If  the  yam  is  clearly  privileged  as  being  theve  for  the 
sole  profit  and  benefit  of  trade,  the  implement  must  be 
also  privileged  for  the  same  reason.  In  Gisbome  v. 
Hurst  (a),  the  distress  was  on  cheese  carried  for  plaintiff 
by  a  person  not  a  common  carrier,  and  placed  by  him  on 
his  arrival  at  home,  in  the  bam  of  a  private  house.  The 
Court  agreed  that  goods  delivered  to  any  person  exer- 
cisiug  a  public  trade  or  employ,  to  be  carried,  torought 
or  managed  in  the  way  of  his  trade,  are  for  that  time 
under  a  legal  protection,  and  privileged  from  distress  fot 
rent ;  and  the  carrier  was  held  a  common  carrier  for  the 
purpose  of  this  privilege,  which  is  not  that  of  the  carrier, 
but  that  of  the  trader.     GUman  v.  Elion  (6)  decided  that 
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(«}  1  Salk.  249. 


(6)  3  Bt,  &  B.  75. 
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^^^^       difitrained  by  his  landlofd  for  aneai'a  of  the  factor's  rent. 


Burrmgh  J.  th^ce  states,  that  in  none  of  the  eases  has 
CuM^  >UEiy  particuhur  deseription  of  tsade  been  specified,  but 
the  principle  adopted  has  been,  that  where  goods  are 
9exii  to  a  third  person  for  any  specified  purpose,  they  aie 
during  that  time  privileged  from  distress  for  the  advaft- 
tage  of  trade  in  general.  In  thesamecaeeJRicianiisiiJ. 
states  this  excepticm  to  the  landlord's  general  right  to 
distrain,  thus;  that  where  the  goods  of  one  man,  are  put 
into  the  hands  of  another,  to  be  ''wrought,  manu* 
factured,  or.  managed/'  in  the  way  of  his  trade,  they  are 
for  that  time  protected  from  distress.  That  rule  he  says 
is  not  necessarily  limited  tocases  where  the  goods  are  to 
be  operated  on,  and  he  cites  Giibome  ▼•  Hursi,  as  a 
case  whore  it  was  applied  to  goods  delivered  to  a  person 
exercising  a  trade  of  a  carrier  for  the  purpose  of  con- 
veyance only.  Here  the  stocking  frames  were  on  the 
premises,  for  the  purposes  of  the  plaintiff's  trade,  and 
the  usage  being  as  allied,  any  decision  that  they  are 
distndnable  would  tend  to  narrow  this  trade  in  generaL 
In  the  later  case  of  Thompson  v.  Maakiier  (a),  goods  de- 
posited by  the  consignee,  a  factor  in  a  water-side  ware- 
house, till  they  could  be  sold,  were  held  privileged  from 
distress  for  rent  of  the  warehouse.  Park  J.  relies  on 
Giibome  y.  Hurst,  both  as  to  the  facte  and  the  rule  laid 
down  by  Holt  C.  J.  Mathioi  v.  Mesmard  (A),  supporte 
the  same  point  The  privilege  here  claimed  is  absolute, 
but  Simpson  v.  Hartopp  (c),  and  Gorton  v.  FasiOmer  (d), 
are  cases  where  the  articles  were  held  privileged  as  im- 
plemento  of  trade,  and  therefore  sub  modo  only  where 
there  is  no  other  sufficient  distress.  In  Singfson  v.  Har^ 
topp,  the  facta  wholly  differ  from  the  present,  for  the 

(a)  1  Sing.  S8S.  (h)  S  C.  &  P.  S5S.  (e)  Willei,  SIS. 

(<r)  4  T.  R.  666. 


IN  THE  FiBST  Yeah  of  WILLIAM  IV. 


321 


fitocking  frame  was  hired  by  the  tenant  at  a  weekly  rent, 
and  might  be  used  at  pleasure  for  his  own  trade  without 
the  obligation  to  return  it,  which  here  eidats.  The  plea 
did  not  raise  the  qnestion  of  general  exemption  for  be* 
nefit  of  trade^^nd  the  judgmoit  i^inst  the  distress  turns 
on  the  other  ground,  of  the  frame  being  in  oae  at  the 
time.  This  point  formed  no  ingredient  in  the  judgment, 
bat  the  C«  J.  recognizes  the  absolute  privilege  here 
claimed  in  favor  of  trade.  —  [Bayky  B.  The  plaintiff 
there  not  being  in  possession,  could  not  have  brought 
trespass. — ^]  Gorton  v.  Falkner  has  no  application  there. 
It  does  not  shew  that  goods  sent  to  a  trader's  house  for  the 
purposes  of  trade  are  not  privileged.  The  loom  was  not 
there  sent  by  the  plaintiff  for  the  purpose  of  weaving 
particular  yarn,  but  was  lent,  so  that  other  persons' 
work  might  be  done  on  it;  and  the  custom  of  Man- 
chester for  loan  of  frames  in  some  instances,  and  hire  of 
them  in  others,  entirely  varies  from  the  custom  here  al- 
leged. The  loom  was  diere  held  distrainable,  because 
not  stated  to  be  in  actual  use  at  the  time,  and  the  pri- 
vilege being  claimed,  not  as  that  of  the  trader  as  here 
argued,  but  as  that  of  the  tenant,  to  whom  die  looms 
were  lent,  no  other  sufficient  distress  being  on  the  pie- 
mises.  Here  the  frames  and  yam  are  sent  to  be  ''wrought 
and  managed"  together  for  the  benefit  of  the  owner  only 
to  whom  they  are  to  be  returned  when  done  with,  which 
is  a  stronger  case  than  that  where  the  horse  which 
brought  goods  to  the  shop  was  held  privileged  (a). 
Though  Mr.  Serjt.  Heyv>ood  argues  the  case  on  both 
riews,  viz.  whether  the  looms  are  considered  the  pro- 
perty of  the  tenant  himself,  or  of  the  lender,  the  latter 
point  is  passed  over  in  the  judgment,  which  goes  on  the 
other  alleged  ground  of  privilege  from  distress  $ub  modOf 
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(«)  Rud  w,  Bmkjft  «<«>  ^17. 
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.183  L  y|2.  that  the  looms  being  implements  of  the  temmts 
Wood  trade,  and  not  being  stated  to  be  in  use  at  the  time, 
■nd  ADotber  ^^^  distrainable,  it  not  appearing  that  there  was  any 
Clarkb.  other  sufficient  distress  on  the  premises.  In  ndther 
case  were  the  frames  sent  for  a  specified  purpose  of  ma- 
nufacturing goods,  as  here  where  the  tenant  has  no  con- 
trol of  them  except  for  thai  purpose.  In  Sinqtson  ▼. 
Hartopp  it  did  not  appear  that  the  weaver  had  been  em- 
ployed by  the  plaintiff  to  manufacture  with  the  frame 
the  commodities  of  the  plaintiff.  The  tenant  there  had 
a  right  to  the  exclusive  use  of  the  frame,  by  the  terms  of 
the  letting.  In  Gorton  v.  Falkner,  it  does  not  appear  but 
that  the  raw  material  was  furnished  by  the  lessee  of  the 
loom,  who  then  was  more  a  manufacturer  himself  than  a 
mere  labourer,  as  here.  In  Francis  v.  Wyatt(a)  the 
question  of  exemption  in  favor  of  trade,  did  not  arise. 

Chilton  contra,  for  the  avowant.  — The  replication  is 
a  sufficient  answer  to  the  plea  in  bar  :  for  these  frames, 
which  on  the  premises  were  not  absolutely  privileged 
from  distress  for  rent  in  arrear,  by  the  fact  of  their  hav- 
ing been  delivered  to  the  tenant  for  the  single  purpose 
of  weaving  stockings  for  and  on  behalf  of  the  plaintiffii. 
In  Gorton  v.  Falkner,  Lord  Kenyon.  lays  down  as  a 
general  proposition,  that  at  this  time,  all  moveable  articles 
are  distrainable.  Nor  could  that  judgment  have  been 
given  in  support  of  the  distress,  had  the  absolute  pri- 
vilege here  claimed  in  favour  of  trade,  been  considered 
to  exist.  Buller  J.  in  that  case  says.  Whether  goods 
be  the  property  of  a  stranger  or  a  tenant  is  perfectly 
immaterial,  provided  they  are  on  the  premises  and  are 
not  privileged  by  law  from  distress.  Gilbert  C.  B.(i) 
adopts  the  rule  before  cited  from  Co.  Lit.  47.,  and  the 

(a)  S  Barr.  1498.  (6)  Uw  of  DiatreiMi,  SS.  4th  Edit. 
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same  instances  are  repeated  in  Rollers  and  Viner's  Abridge 
tnenis,  tit.   Distress.      Cases   in  which  privilege  from 
distress  is  claimed,  must  be  ejusdem  generis  with  the 
instances  pat  by  those  text  writers,  and  by  Lord  Holt, 
in  Gisborne  ▼.  Hurst  (a).    Blackstone  (6),  in  stating  the 
instances  of  privilege  from  distress  put  in  Co.  Lit.  47., 
of  a  horse  standing  at  a  smith's  shop,  or  in  a  conunon 
inn,  cloth   at  a  tailor's,  com  sent  to  mill  or  market, 
adds,  **  For  all  these  are  protected  and  privileged  for 
the  benefit  of  trade,  and  are  supposed  in  common  pre- 
sumption, not  to  belong  to  the  owner  of  the  house,  but 
to  his  customers."    The  terms  of  the  rule  laid  down  by 
Lord  Holt  in  Gisborne  v.  Hurst  shew,  that  this  being  a 
private  undertaking,  required    further  consideration." 
[Lord  Lyndhurst  C.  B.  —  The  court  there  states  the 
case  of  RecuL  v.  Burley  (c)  to  be  a  stronger  case  than 
that  before  them.]    Whatever  the  obiter  dicta  were  in 
Uead  V.  Burley t  that  decision  could  not  have  been  what 
Lord  Holt  in  Salkeld  supposes  it  to  have  been,  if  the 
plea  in  bar  is  correctly  reported  in  Cro.  EL  649.     For 
there  the  purposes  of  trade  were  not  completed  till  the 
yarn  was  weighed.     It  was  at  the  cloth  worker's  being 
operated  upon,  or  *^  managed  "  within  the  rule  cited  from 
Salkeld  on  the  other  side.     From  the  report  inNoy  {d),  it 
seems  the  possession  by  the  owner  of  the  yarn  and  horse, 
was  relied  on  by  the  court  against  their  being  distrained ; 
and  in  Cro.  Eliz.  550.  Walmsley  J.  denied  the  privilege 
from  distress  of  a  horse  put  in  a  private  stable.    [Lord 
Lyndhurst  C.  B.    The  statement  of  Read  v.  Burley ^  in 
Cro.  El.  549.  is  reconcileable  with  that  in  p.  596.,  and 
it  consistent  with  the  plea  in  bar.    The  yam  might  have 
been  on  the  shoulders  of  its  owner  on  the  premises  where 
the  weights  were.    Taking  the  two  statements  together. 
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(a)  Salk.  249.  (h)  S  Comm.  8. 

(if)  See  Noj's  Rep.  68. 


(e)  Cro.  Elk.  596. 
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that  ia  p.  £06.  being  expresB,  and  die  other  a^mi»Hng 
of  a  Bimilar  construction,  we  must  take  the  difitress  to 
have  happened,  not  on  the  premiseB  of  the  woikman, 
but  of  a  neighbour  wheoe  the  weights  were,  (a)  ] — It  is 
sot  to  be  presumed  that  the  tools  wherewith  a  man  earns 
bis  livdihood  at  a  trade,  are  not  his  own.  (jb)  And  it  is 
jnst  as  beneficial  to  trade  that  he  should  have  tools  of 
his  own,  as  that  he  should  work  with  his  master's. — 
[Lord  lAfndhunt  C.  B.  Lord  Holi  in  Salkeld  says, 
that  the  privilege  is  that  of  the  trader  who  sends  the 
goods,  not  of  the  bailee.]  The  privilege  will  operate  as 
much  in  fiivour  of  trade  if  it  exists  in  favour  of  the  bailee 
being  a  tenant,*^  as  if  it  riiould  only  be  applied  to  the 
benefit  of  the  party  sending  the  goods  to  him  to  work 
on.  Nor  is  it  material  whether  the  bailor  is  a  trader  or 
not  The  plea  discloses  the  bailee  to  be  a  workman, 
but  supposing  the  bailor  not  to  have  been  a  trader,  the 
yam  would  have  been  privileged ;  but  then  frames,  or 
any  other  article  sent  with  it  fc^  use  upon  it  would  not 
All  the  quaUties  put  by  Lord  HoU,  and  C.  J.  WiUes,  of 
being  "  carried,  wrought,  worked  up,  and  managed,"  (c) 
should  concur  to  give  this  privilege ;  but  neither  of 
those  terms  includes  stocking^frames.  It  is  of  no  public 
importance  whether  the  stocking-frame  belongs  to  the 
master  or  the  workman,  or  is  hired  by,  or  loit  to  the 
latter.  If  the  machine  were  his  own,  the  workmen 
would  probably  earn  more  wages.  —  [  Vaughan  B.  It 
may  be  a -matter  of  public  concern  whether  this  work 
must  be  carried  on  in  large  factories,  or  at  the  homes  of 
the  workmen.]  No  necessity  for  the  usage  stated  ap- 
pears, but  Gilman  v.  Elton,  Thompwn  v.  Mas/uter,  and 
MaikUu  V.  Mesnard,  cited  on  the  other  side,  turn  on  the 
necessity  that  the  dealings  between  tradesmen  and  cus- 

(a)  And  fee  the  otM  stated  bjLHlwyrlk  J.,  t  Lot.  261}  Litw.USl.  S.C. 
(h)  See  the  iuttoeei,  t  Bit.  C.  9. 
(e)  Salk.  250  ;  WUlei,  614. 
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tomers  should  be  carried  on  in  a  particular  course,  and 
in  the  recognised  character  of  tradesmen.  In  SinqMon 
r.  Hartopp  the  dictum  is^  that  a  stocking^frame  can  only 
be  privileged  as  an  implement  of  trade.  —  [Bayley  B. 
There  the  frame-owner  let  it  to  a  lessee  without  the 
existence  of  the  relation  of  workman  and  employer.]  — 
In  this  case,  as  well  as  Gorton  v.  talkner^  nothing  being 
paid  for  the  use  of  the  looms,  the  frame-owner  might 
have  them  back  at  pleasure.  The  law  now  leans  to 
extension  of  power  of  distress ;  and  by  statute  sheaves 
of  com  and  growing  crops  may  be  distrained.  22  £.  4. 
60.  shows  that  a  saddle  severed  from  a  horse  standi 
ing  at  a  smith's  shop  to  be  shod,  may  be  distrained  (a). 
In  Fowkes  v.  Jot/ce  (b),  cattle,  on  their  road  to  London, 
put  into  a  field  at  Bamet  for  a  night,  were  held  dis- 
trainable  by  the  landlord.  The  relief  there  granted  in 
chancery  would  now  be  granted  at  law,  fraud  being  the 
ground  for  relief,  TatsY.Gked  (c). — [BaykyB.  The 
ground  of  public  inconvenience  also  exists.]-^t»oii  v. 
Duron  (d)  recognizes  the  landlord's  right  to  seize  any 
goods  on  the  demised  premises,  and  establishes  a  simi- 
lar right  in  a  collector  of  assessed  taxes. — [Bayleif  B. 
The  latter  has  often  a  right  of  seizure  by  statute,  where 
no  common  law  right  to  distrain  exists.] 


1831. 

Woo!> 

■nd  Anollier 

«. 

Clarke. 


Follett  in  reply.  —  It  is  sufficient  if  the  principle 
dedttcible  from  the  instances  put  in  Co.  lAt.  applies. 
Though  the  articles  distrained  are  implements  of  trade 
having  a  peculiar  protection,  where  there  is  another 
sufficient  distress  on  the  premises,  they  have  also  a 
general  privilege  from  distress  for  the  benefit  of  trade. 
That  privilege  is  alike  claimed  in  this  case,  whether  the 

(a)  Vin.  Ab.  Dittrus  (I). 

(6)  3  Lev.  261 ;  S.C.  2  Venlr.  60;  Lnlw.  1101. 

(r)  See  2  ChristiftD'f  Bia.  Com.  8.  o.  (4)  }  2  Saund.  290.  fi. 
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1831.       tenant  or  the  owner  of  the  distress  is  the  trader.    In  the 
Wood        ^^^'^  ^^  ^^*  Eliz.,  the  distress  was  at  the  house  of  a  pri- 
ud  Another     yate  individual,  and  the  cause  of  the  bringing  priyileged 
Claekb.      it — IBayley  B.    The  horse  was  not  there  to  be  left  for 
any  time  on  the  premises,  or  to  use  or  occupy  them. 
Can  the  employer's  privilege  be  carried  furth^  than  the 
article  sent  to  be  operated  on  ? — ]    The  exemption  on 
the  ground  of  public  utility  is  not  necessarily  limited  to 
articles  sent  to  be  operated  on,  but  extends  to  factors 
who  are  merely  the  depositaries  of  goods,  and  to  car- 
riers, who  are  only  entrusted  with  them  for  the  purpose 
of  transport  (ff)    A  horse  would  be  protected  which, 
after  carrying  yam  to  a  loom,  remained  there  during  the 
bond^fideweaLring  of  the  yam,  whatever  time  that  process 
might  occupy.    Then,  if  the  stocking  frames  were*  taken 
by  the  horse  in  the  same  way,  why  should  not  the  former 
be  protected  as  well  as  the  latter  for  the  benefit  of  trade  ? 
The  usage  of  trade  is  distinctly  stated,  and  this  calling 
is  as  much  a  trade  as  that  of  a  blacksmith.    The  judg- 
ment in  Gorton  v,  Falkner  does  not  turn  on  this  point 
* 
Maw^Sik.  LoBD  Lyndhubst  C.  B.   now  delivered  the  judg- 

ment of  the  Court — ^This  case  does  not  turn  on  the  pri- 
vilege of  a  workman  in  respect  of  the  implements  and 
machinery  by  which  his  trade  is  to  be  carried  on,  bat 
upon  the  privilege  of  the  person  by  whom  the  workman 
is  employed.  The  plaintiffs,  who  were  the  employers, 
furnished  the  workman  not  only  with  the  materials  upon 
which  he  was  to  work /but  also  with  the  machinery  by 
.which  the  materials  were  to  be  worked  up.  The  ques- 
tion is  as  to  the  extent  of  the  employer's  privilege,  whe- 
ther it  is  confined  to  the  materials  which  he  supplies,  or 
applies  also  to  the  machinery  by  which  the  working  up 
is  effected.    It  appears  to  us,  that  it  is  confined  to  the 

{a)  Sec  per  RkkaHtom  i,  6  B.  M.  257. 
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materials^  and  does  not  include  the  machinery.  The 
instances  put  in  the  books  as  to  this  head  of  privilege, 
apply  to  the  materials  only,  and  not  to  the  machinery. 
Coke,  in  his  Commentaries  upon  Liitkton,  sect.  47  a., 
in  enumerating  the  things  which  are  exempted  from 
distress,  mentions  among  others,  materials  in  a  weaver's 
shop  for  the  making  of  cloth,  and  is  wholly  silent  as  to 
the  machinery  by  which  the  cloth  is  to  be  [made.  It 
cannot  be  said  that  under  the  term  materials,  machinery 
would  be  included.  In  Read  v.  Burley  (a),  the  ques- 
tion was  confined  to  the  wool,  the  material  which  was 
span,  and  the  horse  by  which  it  was  carried.  In  Gie- 
borne  v.  Hurst  (&),  which  was  considered  in  the  argu- 
ment as  laying  down  the  correct  rule,  things  included 
under  this  head  of  privilege,  are  said  to  be  ''  goods 
delivered  to  a  person  exercising  a  public  trade  or  em- 
ployment, to  be  carried,  wrought,  or  managed,  in  the 
way  of  his  trade  or  employment."  In  Simpson  v.  Har- 
topp  (c),  the  C.  J.  evidently  adopts  this  rule,  saying,  ^'  the 
second  head  of  general  exemption  is,  things  delivered 
to  a  person  exercising  a  public  trade,  to  be  carried, 
wrought,  worked  up,  or  managed  in  the  way  of  his 
trade  or  employ.''  In  22  Ed.  4.  49.,  where  this  privi- 
lege is  mentioned,  the  instance  put  is  the  robe  which  a 
man  sends  to  a  tailor  to  make.  So  Brooke's  Abridgment, 
tit.  Ditstress^  pi.  42.  and  pi.  281.,  mentions  ^'  horses  at 
an  inn,  cloth  at  a  tailor's,  grain  at  a  mill,  et  htgusmodi, 
which  are  there  by  authority  and  for  the  common  weal." 
So  again  Gilbert  on  Distresses,  36.,  says  ''  Valuable 
things  in  the  way  of  trade  shall  not  be^  liable  to  a  distress, 
as  a  horse  standing  in  a  smith's  shop  to  be  shod,  or  in  a 
common  inn,  or  cloth  sent  to  a  tailor's  shop,  or  com  sent 
to  a  mill  or  market,  for  all  these  are  privileged  and  pro- 
tected for  the  benefit  of  trade,  and  are  supposed  in  com- 
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mon  presumption  not  to  belong  to  the  owner  of  the  house, 
but  to  his  customers."  This  passage  is  adopted  by 
Blachtone  {a),  who  may  therefore  be  considered  as 
affirming  it«  but  gives  no  additional  instances  under 
this  head*  In  Gilman  v.  Elton  (b),  where  the  question 
was^  how  far  the  goods  of  a  principal  were  privileged 
from  distress  for  his  factor's  debt^  though  the  instances 
of  materials  sent  to  a  weaver^  and  doth  to  a  tailor  are 
mentioned,  and  the  rule  in  Gisborne  t.  Hurst  and  Sia^ 
son  y.  Hartopp  is  approved, '  there  is  nothing  to  cany 
this  head  of  privilege  beyond  the  materials  and  the 
means  of  transporting  them ;  there  is  nothing  to  extend 
it  to  the  machinery  by  which  the  materials  are  wrought 
The  same  may  be  said  as  to  Thompson  y%  Maskiier  (c), 
where  goods  sent  to  a  factor  for  sale  were  held  privi- 
leged  in  the  warehouse  of  the  wharfinger,  where  the 
factor  had  deposited  them  till  an  opportunity  for  selling 
them  should  offer.  None  of  these  cases  go  beyond  this, 
that  the  material  to  be  worked  up  is  privileged ;  that 
the  conveyance  by  which  it  is  carried  to  and  from 
the  place  of  manufacture  is  privileged ;  that  it  is  privi- 
leged in  the  hands  of  a  carrier  whilst  he  is  carrying  it; 
in  the  hands  of  a  factor  to  whom  it  is  consigned ;  and 
in  the  hands  and  warehouse  of  a  wharfinger  where  it  is 
lodged  and  deposited  by  the  factor. 

There  is  no  case  or  dictum,  that  the  machinery  by 
which  it  is  to  be  manufactured  is  included  in  the  privi- 
lege. The  only  colour  for  including  it  seems  to  arise 
from  the  use  of  the  word  '^managed"  in  Gisbome  v. 
Hurstj  but  that  appears  to  apply  only  to  the  manage- 
ment of  the  material  in  its  original  or  wrought  state, 
and  to  the  machinery  or  engine  by  which  it  is  wrought 
The  case  of  Gorton  v.  Falkner  comes  so  near  to  the 
present,  and  differs  from  it  by  such  minute  points  of 
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distinction,  that  it  is  a  strong  authority  to  shew  that 
the  privilege  is  confined  to  the  material,  and  that  it  has 
been  the  common  understanding  that  it  did  not  extend 
under  any  circumstances  to  the  machinery.  It  might 
have  been  said  in  Simpson  v.  Hartopp,  that  it  was  for 
the  benefit  of  trade  and  commerce  that  the  owner  of  a 
loom  who  let  it  to  a  workman  should  have  the  privilege 
of  having  it  protected  from  distress,  and  as  that  action 
was  brought  by  the  owner  of  the  loom»  it  is  probable 
that  this  privilege  would  have  been  insisted  on  had  it 
been  thought  tenable.  That  case  is  important,  because 
it  shews  an  inclination  at  that  distance  of  time  to  clothe 
the  machinery  with  a  general  and  unqualified  protection ; 
md  yet,  from  that  period  to  the  present,  it  is  singular 
that  the  course  pursued  in  this  case,  so  obvious  and  sim- 
ple if  available,  should  never  have  been  adopted.  Gor^ 
ton  V.  Falkner  improved  upon  the  attempt  made  in 
Simpson  v.  Hartopp.  The  loom  was  lent,  but  not  let; 
it  was  not  lent  for  any  definite  time ;  so  that  the  owner 
might  resume  it  when  he  thought  proper,  and  it  was 
only  to  be  used  for  the  owner.  Tho  sole  difierence  be- 
tween that  case  and  the  present  is,  that  there  the  loan 
was  general^  and  not  for  a  particular  transaction,  and 
that  it  is  not  there  expressly  stated  that  the  owner  of 
the  loom  was  to  find  materials.  But  neither  of  these 
circumstances  appears  to  us  to  make  any  material 
dittmction.  It  was  there  stated^  that  it  was  cus- 
tomary at  Manchester^  the  place  where  the  looms 
were  distrained,  for  the  employer  to  lend  his  work- 
man looms  without  receiving  any  thing  for  the  use 
of  them,  except  they  were  used  in  weaving  worsted 
tapes ;  but,  if  benefit  of  trade  be  the  criterion,  the  loan 
is  equally  for  the  benefit  of  trade  whether  the  looms 
are  applied  to  the  materials  of  the  employer,  or  to  the 
materials  of  the  workman,  or  of  any  other  person,  and 
there  cannot,  as  applied  to  this  subject,  be  any  real  dis- 
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tinction  between  the  use  of  the  loom  whilst  a  supply  of 
materials  furnished  with  it  is  worked  up,  and  the  use  of 
it  whilst  the  owner's  pleasure  shall  continue.    If  the 
privilege  is  to  continue  till  the  supply  of  materials  fur- 
nished with  the  loom  is  exhausted^  it  will  depend  on  the 
extent  of  that  supply  how  long  the  privilege  will  conti- 
nue.   The  supply  may  be  sufficiently  large  to  keep  the 
loom  employed  for  a  whole  year,  or  more ;  and  what  is 
the  case  as  to  one  loom,  and  the  privilege  attending  it 
may  be  the  case  as  to  as  many  looms  as  the  place  in 
which  they  are  worked  may  be  capable  of  holding,  and 
the  remedy  by  distress  for  rent  for  the  use  of  the  pre- 
mises may  be  entirely  suspended  by  the  exclusive  use  of 
the  premises  for  privileged  articles.    Although  this  may 
also  be  the  case  where  the  privilege  is  clear,  and  its  ex- 
tent ascertained,  we  consider  it  not  an  immaterial  con- 
sideration, when  the  extent  of  the  privilege  is  the  point 
to  be  determined*    We  think,  therefore,  the  privil^e 
from  distress  for  rent  does  not  extend  to  the  machinery 
of  the  employer,  because  there  is  no  decision,  or  dic- 
tum that  such  a  privilege  exists,  and  because  it  is  not 
necessary  for  the  protection  of  trade  that  it  should  exist 
Upon  that  principle,  it  would  equally  extend  to  any  ma- 
chinery lent,  though  not  lent  by  the  employer,  and  to 
which  it  has  been  decided  that  it  does  not  extend,  and 
because  the  whole  premises  out  of  which  the  rent  issued 
might  be  exclusively  occupied  and  entirely  filled  by  the 
machinery  for  which  the  privilege  is  claimed. 

Judgment  for  the  avowant 
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PooLEY^  Aasignee  of  Syer,  a  Bankrupt^  against 

Millard. 

nPROVER.    Notice  of  disputing  the  petitioning  ere-  ifasuffident 

ditor's  debt.    At  the  trial  before  Gaselee  J.  at  the  ^^^^ 
last  Norfolk  assizes,  it  appeared  that  Syer's  commission  debt,  (e.g.  on 
was  dated  7th  of  Sept.  1828,  and  that  he  was  declared  e^ch^e^for 
a  bankrupt  on  the  17th  of  Sq^t.    The  plaintiff  was  the  66/.  and  70/.) 
petitioning  creditor,  and  had  sold  goods  to  the  bank-  proy^at  a 

rupt,  for  which  two  bills  had  been  given.  The  solicitor  to  meeting  of 
-  ,    .  .  commusion- 

ine  commission  proved,  that  at  the  first  private  meeting  era  of  bank- 

a  bill  of  exchange  for  66/.  drawn  by  plaintiff  on,  and  ^^^^^^ 

accepted  by  Syer,  was  produced  before  the  commission-  declare  the 

ers  in  proof  of  a  debt  due  from  Syer  to  the  plaintiff,  j^^^^p^  the 

Another  similar  bill  for  70/.  was  produced  to  and  exa-  snbseanent 

mined  by  the  commissioners  at  the  same  meeting.  After  i^jn  affords  no 

the  plaintiff  had  left  the  room  it  was  seen  on  the  table  po^^^d  ^ 

.  impng^  the 

at  which  the  commissioners  sat.    The  room  was  after-  commission  in 
wards  searched  for  it,  as  was  the  plaintiff's  house,  with-  ^f^!t^ 
oat  success.    The  plaintiff  having  indorsed  this  bill  to  for  conver- 
the  witness  in  July,  on  the  4th  of  Sept.  Syer  committed  belonnne^^ 
an  act  of  bankruptcy.     On  the  6th  of  Sept.  the  bill  was  the  estate, 
returned  to  the  witness  by  his  banker.    He  struck  out 
his  indorsement,  and  gave  the  bill  back  to  the  plaintiff, 
who  paid  him  the  amount  on  the  same  day.    One  of  the 
commissioners  proved  that  both  bills  were  produced  be- 
fore them ;  that  they  marked  both,  and  declared  Syer 
a  bankrupt  on  the  debt  so  proved.     Secondary  evidence 
of  the  signature  of  the  parties  to  the  bill  for  70/.  was 
then  admitted.    It  was  objected  at  the  trial,  1st.  That 
there  was  no  evidence  of  a  petitioning  creditor's  debt  to 
support  the  commission,  because,  though  the  lost  bill 
would  constitute  a  good  debt  against  the  bankrupt  in 
the  hands  of  a  bond  Jide  holder,  tlie  plaintiff  could  not 
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1831.        sue  the  bankrupt  upon  it.    2dly,  That  secondary  evi- 
PooLEY       ^^^(^^  of  a  lost  bill  was  not  admissible.    The  plaintiff 
„   »•  had  a  verdict. 

MiLLABD. 

B.  Andrews  having  obtained  a  rule  for  a  new  trial  on 
the  above  points, 

Kelly,  Gunningj  and  Palmer  now  shewed  cause. — A 
sufficient  petitioning  creditor's  debt  was  proved  by  le- 
gal evidence  to  exist  at  the  date  and  suing  forth  of  the 
commission.  Then  will  that  commission  be  destroyed 
by  failing  to  prove  that  debt  to  exist  at  the  time  the 
action  was  brought  by  the  assignee  ?  If  any  subsequent 
occurrences  in  respect  of  that  debt  related  back  to  the 
grant  of  the  commission,  so  as  to  invalidate  it,  the  com- 
missioners and  all  persons  acting  under  its  author- 
ity would  become  trespassers  ab  initio.  In  Exfarte 
Douthat{a),  it  was  held,  that  a  bill  drawn  by  the  bankrupt 
in  favour  of  a  creditor,  formed  a  good  petitioning  credi- 
tor's debt  before  it  was  due  or  presented  for  acceptance: 
though  subsequently  to  the  commission  the  bill  had  been 
duly  presented  and  paid  by  the  acceptors.  The  only 
question  is,  Was  there  a  good  petitioning  creditor's  debt 
at  the  time  the  commission  issued  ?  Stat.  6  G.  4.  c.  16. 
8.  15.  enacts  that  no  commission  shall  be  issued,  unless 
the  single  debt  of  such  creditor  petitioning  for  the  same 
shall  amount  to  100/.  or  upwards ;  but  it  does  not  im- 
pose a  necessity  that  the  bankrupt  shall  continue  in- 
debted, so  as  at  all  times  to  be  liable  to  an  action.  So 
by  section  24,  the  commissioners  on  proof  made  before 
them  of  the  petitioning  creditor's  debt,  and  of  the  act 
of  bankruptcy,  shall  thereupon  adjudge  such  person 
bankrupt.  The  question  is,  not  what  debt  now  exists, 
but  what  then  existed.    There  is  no  case  to  prove  that 

^(t)  4  B.  iic  A.  67. 
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a  commission  once  good  can  be  made  bad,  except  by        1831. 
supersedeas.    No  one  could  sue  the  bankrupt  on  this       ^^Tr 

biU  but  the  plaintiff,  the  subsequent  indorsement  beine  v. 

rt  ,  . ,  /.,..«  Millard. 

struck  out  (a).  Secondary  evidence  oi  the  Dili  was  pro- 
perly admitted  for  a  collateral  purpose,  after  proof  of  the 
searches  made.  A  shop  debt  of  170/.  due  from  Syer  to 
plaintiff  was  also  proved. 

-B.  Andrews  contr^  —  The  evidence  of  the  shop  debt 
was  inadmissible  to  support  the  petitioning  creditor's 
debt,  which  at  the  trial  was  rested  on  the  bills.  The 
sale  of  goods,  which  formed  the  consideration  for  the 
bills,  was  only  proved  to  shew  the  dealings  between  the 
parties  and  the  sale  to  Syer. 

Piersonv.  Hutchinson (Jb),  and  Hansard y.  Robins(m(c), 
shew,  not  only  that  the  acceptor  cannot  be  sued  on  a 
bill  lost  before  paid,  but  that  secondary  evidence  of  it 
cannot  be  given,  for  the  acceptor,  paying  the  bill,  has  a 
right  to  the  possession  of  it  for  his  own  security.  Here 
the  bill  being  given  for  goods  sold  to  Syer  by  the  plain- 
tiff^ the  loss  of  the  bill  would  prevent  the  plaintiff  from 
suing,  either  on  it,  or  for  the  price  of  the  goods.  Cliamr 
pion  V*  Terry  {d).  The  plaintiff,  as  assignee,  was  bound  to 
prove  the  petitioning  creditor's  debt  by  the  same  evi- 
dence which  would  be  necessary  in  an  action  against  the 
bankrupt,  per  BuUer  J.  in  Abbot  v.  Plumbe,  (e) 

Per  Curiam. — In  that  case  the  acknowledgment  of 
the  party  was  held  inadmissible  to  prove  the  execution  of 
his  bond,  for  the  purpose  of  proving  a  debt,  without  the 
testimony  of  the  subscribing  witness.  .  Now  a  plaintiff 
might  be  able  to  prove  the  existence  of  a  debt,  though 
he  might  be  unable  to  recover  it  at  law ;  for  instance, 

(a)  S«e  2  Caropb.  214.  n.  (()  2  Canipb.  211. 

(e)  7  B.  &  Cr.  00.  {H)  3  Brod.  &  B.  205. 

(0  Dougl.  216. 
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1831.  iQ  an  action  on  a  lost  bill,  because  he  could  not  deliver 
up  the  bill  sued  on.  If  a  party  sues  on  a  bill  lost  since 
his  action  brought,  he  is  shewn  to  be  precluded  by  his 
own  negligence  fiom  recoTering,  because  the  defendant 
was  entitled  to  a  return  of  the  biU  or  an  indemnity,  and 
the  plaintiff  is  driven  to  equity  to  recover  it  as  a  legal 
debt,  in  order  that  that  Court  may,  as  it  can,  give  a  good 
indemnity.  If  an  instrument  is  lost,  parol  evidence  is 
let  in.  Here  the  plaintiff  has  proved  that  at  the  time  of 
suing  out  the  commission,  a  legal  debt  existed,  though 
such  debt  could  not  be  recovered  in  an  action  act  law, 
calling  on  the  party  to  pay  the  debt.  But  in  this  case 
the  plaintiff  is  only  called  on  to  support  the  commission. 
May  not  the  bankrupt  himself  have  an  interest  in  the 
conunission  going  on,  in  order  to  obtain  his  certificate^ 
and  should  that  object  be  defeated  by  the  ne^ect  of 
the  petitioning  creditor  ?  In  Erparte  Douthat,  no  claim 
by  a  third  party  could  arise  against  the  bankrupt,  whereas 
here  the  jus  tertU  arises,  for  an  ixmocent  future  holder 
might  sue  the  bankrupt,  though  the  petitioning  creditor 
could  not,  but  would  be  compelled  to  prove  under  the 
commission  (a) ;  the  bankrupt  perhaps  might  apply  for 
a  supersedeas,  if  indemnity  was  not  given  against  such 
an  action.  Thus,  though  it  never  ceases  to  be  a  legal 
debt,  it  can  only  be  recovered  in  a  Court  of  Equity, 
which  can  decide  on  the  sufficiency  of  the  indemnity. 

Rule  discharged. 

(•)  6  6. 4.  e.  16.  1.  8. 
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Chambers  the  Blder,  agamsi  Bbrmasconi  and 

0tll6l8. 

ASSUMPSIT  for  money  had  and  received.    This  Semhh,  a 

action  was  broaght  against  the  defendants,  to  try  mJJJSmdunTof 

the  Tahdity  of  a  commission  of  bankrupt  issued  against  an  arreRt,and 

the  plaintiff  on  19th  November  1825,  under  which  they  whereat  oc- 

had  acted  as  assignees.     The  plaintiff  and  his  son,  5^*"®4»  "?S?* 

bankers  ia  Bond-Hreet,  stopped  payment  in  November  officer  at  the 

1824.    A  letter  of  license  granted  to  the  plaintiff  in  S^^on  **Lent 

that  year  was   revoked  on  the  9th  November   182&  b^htminiine- 

He  had  been  arrested  in  June  1825,  at  Paddtngton,  SeriTsoffiS 

but  his  witness  deposed,  that  he  was  never  arrested  And  there 
•  ,  •111  filed  in  the 

there,  except  on  that  occasion,  and  that  he  was  not  course  of 

there  on  the  9th  November  in  that  year.    The  bail  bond  bufincw,  is 

noteyidence 

given  in  June  described  the  plaintiff  as  of  PiuUn^toit.  ofthe  place  of 
The  committee  for  investigating  plaintiff's  affairs  had  Jhe^^officc^s*^ 
opened  an  office  at  No.  11,  South  Molton'Sireet,  to  vfhich  death,  in  an 
place  the  plaintiff's  books  and  papers  had  been  taken  in  tween  third 
November  1824,  in  order  to  wind  up  the  accounts  of  the  persons. 
firm«    Till  the  letter  of  license  was  revoked,  the  plaintiff 
attended  there  daily.    The  plaintiff  was  arrested  on  9th 
November  1825,  and  whether  at  SoiUh  MoUon^streH  or 
at  his  cottage  at  Maida  HtU,  Paddmgton^  where  his  &*- 
mily  resided,  became  a  materifll  question  in  order  to  the 
establishment  of  a  specific  act  of  bankruptcy,  viz.  keep 
ing  houae,  and  deny^g  himself  to  creditors  at  Pwddmg- 
ton,  relied  on  by  the  defendants^    Witnesses  were  called 
by  the  ]^niiff  In  reply  to  contradict  liie  defiendaat^s  one 
as  to  this  point.    It  was  proved  by  the  defendants  that 
a  few  days  after  the  commission  issued,  and  before  the 
time  for  surrender,  the  plaintiff  procured  an  extraordinary 
meeting  of  his  creditors,  to  get  protection  from  arrest, 

♦  z  6 
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and  negociated*  though  ineffectually,  for  the  choice  of 
particular  creditors  to  be  assignees  (a).  The  younger 
Chancers  obtained  his  certificate  under  the  commission. 
In  1829  the  plaintiff  gave  notice  of  disputing  the  com- 
mission, and  petitioned  the  Chancellor  to  supersede  it 
without  success. 

At  the  trial  before  Lord  Lyndhurst  C.  B.  at  the  sittings 
after  last  Hilary  term,  a  trading  by  the  plaintiff  after 
November  1825,  was  proved  by  the  defendants.  In  order 
to  establish  the  act  of  bankruptcy  by  an  absenting  at 
Paddington,  the  officer  who  arrested  the  plaintiff  on  the 
9th  November  being  dead,  his  follower  swore  that  that 
arr^t  took  place  at  Paddington.  The  plaintiff,  in  order 
to  establish  the  arrest  to  have  been  in  South  MoUonr^rtet^ 
offered  in  evidence,  from  the  files  of  the  office  of  the  un- 
der-sheriff of  Middlesex,  a  paper  writing,  or  certificate, 
annexed  to  the  writ  of  9th  November,  purporting  to  be 
signed  by  the  deceased  officer,  Wright,  and  addressed  to 
the  under-sheriff  of  Middlesex,  as  follows : 


''  9th  November  1825. 
'*  I  arrested  Abraham  Henry  Chambers,  the  elder 
only  (6),  in  South  MoUonritreet,  at  the  suit  of  William 
Brereion.  '*  Thomas  Wright:' 


The  acting  under-sheriff  for  Middlesex  proved  that, 
though  it  was  sufficient  for  the  sheriff's  return,  that  the 
arrest  was  within  his  jurisdiction,  except  in  cases  of  res^ 
cue,  where  the  place  of  rescue  was  stated  in  the  retum(c), 
yet  that,  by  the  course  of  the  offi^,  the  officer  was  re- 
quired, immediately  after  the  arrest,  and  before  taking  a 
bail  bond,  to  transmit  to  the  sheriff's  office  a  memoran 


(«)  8«e  Likt  t.  Bowe  imdanoiktr,  6  Eip.  20. 

(6)  Th«  writ  btfiog  be«n  igaintt  tbe  plaiaUff  and  hit  son. 

(c)  Tidd'a  Fonu,  6Ui  ed.  126. 
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dum  or  certificate  of  the  arrest,  and  that  for  the  last        i831. 
few  years  an  account  of  the  place  where  the  arrest  took      chambers 
place,  had  been  also  required  from  them.    On  these    ggn^^'goow 
memoranda  when  filed  in  the  sheriff's  office,  the  officer     ud  othan. 
and  his  sureties  are  charged  by  the  sheriff,  in  cases  of 
escapes,  rescues,  Sic.  and  returns  of  cepi  corpus^  &c. 
to  writs  are  made  thereon.      The  plaintiff's  counsel 
contended  that  this  memorandum,  as  made  by  the  officer 
at  the  time,  charging  himself  and  his  sureties  to  the 
sheriff,  was  eyidence  for  the  other  purpose  of  proving  the 
place  of  arrest    The  Lord  Chief  Baron  admitted  the 
paper  in  evidence.    It  was  contended  for  the  defendants 
that  the  plaintiff  was  estopped  from  disputing  his  com* 
mission  by  his  conformity  thereto  in  the  acts  above  de- 
tailed.   The  plaintiff  had  a  verdict  negativing  the  act 
of  bankruptcy  relied  on  by  the  defendants. 

Sir  James  Scarktt  having  obtained  a  rule  for  a  new 
trial,  on  the  above  (among  other)  grounds, 

Campbellf  Follett,  and  Butt,  shewed  cause. — ^This  is  a 
written  declaration  of  a  fact  made  by  a  person  since  de- 
ceased, against  his  interest,  when  that  fact  was  not  in 
dispute,  he  being  peculiarly  cognizant  of  the  fact  in 
tbe  course  of  his  business,  and  is  therefore  admissible, 
though  he  does  not  thereby  charge  himself  with  the  re- 
ceipt of  money,  that  being%only  one  species  of  interest. 
Thus  the  declarations  of  deceased  tenants,  as  to  the  per- 
sons of  whom  they  hold  their  estates,  are  evidence  of  sei- 
sin by  the  latter ;  Uncle  v.  Watson  (a).  Similar  declar- 
ations have  been  admitted  to  shew  what  was  parcel  of 
the  estate   held ;    Davies  v.  Pierce  (6).     Declarations 


(a)  4  TauDt.  16.     See  also  Dot  d,  Boffgally  v.  Jones,  1  Camp.  307. 
i>w  d.  Human  v.  Petit,  5  B.  &  A.  223. 
{h)  2  T.  R.  53.     J>oe  c?.  Johnson  t.  Earl  Pembroke,  1 1  But,  501 ;  Dea- 
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1831.       whereby  deceased  persons  charge  themsdyes  with  the 

Chambers     ^^^^ip^  ot  money,  are  evidence  to  prove  the  surrounding 

V.  circumstances,  the  fact  of  receipt  itself  beincr  often  im- 

Bbbnaicoiii  .  .  "^  ^ 

•■d  Others,     material.    Thus,  rentals  in  which  a  deceased  receiver 
charges  himself  with  specified  sums,  are  evidence  to  shew 
for  what  particular  tenure,  or  in  what  right  the  money 
was  received  (a).    Then,  whether  or  not  it  is  the  prac- 
tice to  have  the  place  inserted  in  the  certificates  of  ar- 
rest, is  immaterial,  for  the  entry  is  admissible,  if,  at  the 
time  of  making  it,  it  was  against  the  interest  of  the  party 
making  it ;  the  question  being,  what  would  have  been 
the  effect  of  the  document  at  the  time  it  was  written,  in 
furnishing  evidence  against  the  party  making  it;  not 
what  effect  it  has  at  the  time  of  the  action  brooght.    In 
Barry  v.  Bebbington(b)j  on  a  question  of  soil  and  free- 
hold, a  steward's  private  book  was  received  in  evidence, 
containing  entries  of  sums  received  by  him  on  account  of 
the  former  owner,  for  trespasses  to  the  locus  in  quo. 
Champneys  v.  Peck  (c)  is  a  strong  case  where  an  indorse- 
ment made  in  the  course  of  business,  by  a  deceased  clerk, 
on  a  copy  of  an  attorney's  bill,  was  admitted  as  evidence 
of  the  delivery  of  the  bill.   Before  Middleton  v.  Melton  {d) 
it  was  doubted  whether  a  private  entry,  uncommunicated 
to  the  world,  would  affect  a  party  making  it,  because  as 
its  appearing  at  all  was  not  originally  contemplated,  it 
did  not,  therefore,  necessarily  militate  against  the  par- 
ty's interest.    But  in  that  case  entries  in  a  private  book, 
kept  by  a  tax  collector,  not  in  the  course  of  office,  but 
for  personal  convenience,  were  admitted  against  a  surety, 

cli  r.Hameoek,  13  Price,  226;  M'CIell.  51,  S.  0.  were  cited  to  tbit 
point.  Bat  Bmyltjf  B.  duliogntftbed  Uio  first  ss  s  case  of  pedigree,  aad  tbe 
other  as  ooe  of  parochial  oostom,  in  which  repotation  was  admiaible  is 
evidence. 

(a)  Harpur  t.  Brooke,  1  PhiO.  Ev.  ch.  7.  i.  7  ;  3  Woodd.  L.  SSS. 

(6)  4  T.  R.  616.    See  Wpnn  t.  TyrwkUl,  4  B.  &  A.  876. 

(c)  I  stark.  C.N.  P. 404. 

(d)  9B.&C.317. 


IN  THE  First  Year  of  WILLIAM  IV. 


339 


as  made  against  his  interest  in  acknowledging  the  re- 
ceipt of  money  to  which  he  would  otherwise  have  a 
claim.— [Lord  Li/ndkurst,  C.  B.  In  Warren  d.  Webb  v. 
GrenvUk  (a),  the  debt  book  of  a  deceased  attorney,  con- 
taining charges  for  business  done  in  suffering  a  recovery, 
which  charges  were  marked  "pattf/*  was  admitted  in  evi- 
dence, and  the  case  was  recognized  in  Middletm  v.  Mel- 
ton  (i).  In  Short  v.  Lee  (c)  an  entry  by  a  deceased  tithe 
coDector,  in  his  private  book,  was  received  to  shew  the 
collateral  fact  of  occupation  of  a  particular  house,  and 
not  merely  to  shew  the  fact  of  payment.  So  in  Higham 
V.  Rtdgwcttf  (d)  the  entry  by  a  man-midwife,  marked 
"paid/*  havingbeen  made  against  the  interest  of  the  party 
at  the  time,  was  admitted  not  merely  to  prove  the  facts 
of  payment^  or  attendance  on  the  mother,  but  to  shew 
the  precise  day  of  the  party's  birth.  By  parity  of  rea- 
soning, the  entry  would  have  been  evidence  of  the  place 
of  birth,  if  mentioned,  and  material.  Where  a  consignee 
of  goods  brings  trover  against  a  stranger,  a  bill  of  lading, 
consigning  goods  to  plaintiff,  would  be  evidence  for  him 
after  the  death  of  the  master,  if  signed  by  him  in  the 
usual  form,  so  as  to  charge  himself  with  them,  Haddow 
V.  Parrif  (e).  This  certificate  was  given  in  the  common 
course  of  business,  in  order  to  guide  the  sheriff,  if  other 
writs  came  in  to  be  executed  against  the  same  party,  and 
would  have  been  evidence  against  the  officer  in  an  action 
on  his  bond  to  the  sheriff.  —  [Lord  Lyndkurst,  C.  B. 
How  is  the  entry  against  the  interest  of  the  officer,  if  he 
has  the  prisoner  in  custody  ?  For,  in  that  case,  he  is 
always  amenable  for  an  escape  before  bail  bond  given.] — 
This  certificate  estops  the  officer  from  returning  non  est 
tnventusy  and  fixes  him  as  having  made  an  actual  arrest. 
It  would  also  be  useful  where  the  writ  contained  no  non 

(«)  Stnu  1128.  (b)  9  B.  &  C.  317. 

(c)  2  Jm.  &  W.  464.  (d)  10  Eait,  109. 

(«)  a  TiMt.  305.    Per  Lamtmtm  J.  See  10  B.  &  C.  227. 
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omittas  clause.  This  evidence  is  wholly  untainted  with 
suspicion,  being  made  at  a  time  when  there  could  be  no 
prospect  of  the  present  question.  Whereas  viva  voce 
testimony  is  exposed  to  all  the  accidents  of  prejudice, 
management,  and  present  interest,  in  the  event  of  a 
trial. 

On  the  second  point  it  has  been  already  held  in  K.  B. 
that  the  plaintiff's  acquiescence  in  this  commission,  as 
here  proved,  does  not  amount  to  an  estoppel,  howe?er 
strong  a  subject  of  observation  to  a  jury.  Bemascom  t. 
Farebrother  (a),  Heane  v.  Rogers  (6). 


Sir  James  Scarlett,  Pollock,  and  Hutchimanj  in  sup- 
port of  the  rule. — This  case  is  distinguishable  from  all 
those  cited.  Admissions  of  tenancy  are  evidence,  be- 
cause the  tenant  may  explain  his  possession  by  shewing 
in  what  character  he  holds,  thus  qualifying  his  own  act, 
and  showing  it  to  be  done,  not  suo,  but  alio  jure. —  [Lord 
Lifndhursty  C.  B.  Possession  being primA facie  evidence 
of  a  holding  in  fee,  such  admissions  cut  it  down  to  a  ten- 
ancy for  years,  making  therefore  a  declaration  against  the 
interest  of  the  tenant.] — In  Warren  v.  Grenville  (c)  the 
question  was,  whether  there  was  a  good  tenant  to  the 
precipe  at  the  time  of  a  recoveiy  suffered  by  a  remainder- 
man in  tail,  and  to  make  the  recovery  valid,  a  surrender 
of  her  estate  by  a  tenant  for  life  was  to  be  proved ;  the 
debt  books  of  an  attorney  in  which  such  a  deed  was 
charged  for,  and  the  money  acknowledged  to  be  re- 
ceived, were  admitted.  Lord  Mansfield ^  in  Goodtiile  v. 
Duke  of  Chandos,  {d)  in  commenting  on  the  case,  said  a 

(<i)  10  B.  &  C.  551.     HiL  1830. 

(6)  9  B.  &  C.  677  ;  and  lee  the  jadgment  of  Baylty  J.  S.  C.  p.586.  Set 
Mercer  r.  Win,  3  Esp.  219;  Watson  r.  Wace,  6  B.  &  C.  153;  J^«r. 
Howe  tmd  another,  6  Btp.  20  ;  Cfarke  t.  Clarke  and  another,  6  Esp.  01. 

(c)  Stra.  1129. 

(if)  2  Barr.  1072. 


I 
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receipt  liad  been  given  upon  the  bill  which  contained  the        183 1« 
articles  for  drawing  and  engrossing  the  surrender,  so      chambers 
that  there  was  positive  proof  of  an  actual  surrender."  v, 

BERNA8CX>NI 

The  simple  fact  of  payment,  combined  with  the  other  ud  other*, 
circumstances,  is  admitted  to  shew  the  nature  of  the 
business  done.  Again,  an  entry  of  the  receipt  of  rents 
by  a  party  entitled  to  a  particular  estate  for  life,  with  a 
power  to  lease,  "  reserving  the  ancient  rents,"  is  evidence 
for  the  tenant  in  tail,  that  the  rent  so  acknowledged  was 
the  ancient  rent  (a);  so,  wherein  the  book  of  a  court 
leet  a  fine  is  marked  as  "  paid,"  it  is  proof  that  the  party 
was  present;  for,  in  both  the  latter  cases,  the  point 
to  which  the  evidence  is  directed  is  not  collateral,  but 
part  of  the  res  gesta,  and  with  the  surrounding  circum* 
stances,  makes  one  entire  transaction.  But  if  proof  of 
collateral  circumstances  unconnected  with  the  transac- 
tion, could  be  received,  proof  of  what  was  said  at  the 
time,  e.  g.  an  admission  of  the  debt,  or  of  who  was  pre- 
sent, would  be  admissible  if  written  down  by  the  officer. 
In  Higham  v.  Ridgway  (6),  which  went  to  the  extreme 
point,  when  the  book  was  produced  res  ipsa  hcuta  est, 
it  being  the  only  evidence  producible,  and  the  juxta- 
position of  the  particular  entry  to  the  others,  shewed 
when  it  was  made.  The  whole  being  the  entry  of  a  man 
against  his  interest,  is  admissible  to  prove  not  only  the 
payment,  but  the  collateral  matter. —  [Lord  lyndhurst, 
C.  B,  Suppose  non  est  inventus  had  been  returned  by  the 
sheriff^  this  memorandum  would  not  have  been  evidence, 
ui  an  action  against  the  sheriff:  many  entries  are  inadmis- 
sible in  evidence,  though  againnii  the  interest  of  the  maker. 
Thus,  on  a  question  whether  a  man  had  been  tried  and 
convicted,  or  not,  a  tetter  in  which  he  confessed  it^  could 

(a)  Dot  d,  Bruc$  t.  Bwolmgt,  7  Eait,  279. 

(b)  10  Eut,  100. 

A  A 
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not  be  admitted  (a).  —  Bayley  B.  The  excepted  case  is 
where  a  subscribing  witness  to  a  deed  admits  on  bis 
death-bed  that  the  deed  was  forged.] — ^A  steward's 
receipts  are  not  admitted  as  receipts,  but  as  mating  him 
accountable  to  a  third  person.  Bills  of  lading  signed  by 
the  captain  are  evidence  of  ownership  of  the  goods 
between  third  persons  after  shipment,  even  though  Ae 
captain  is  alive,  for  they  are  negotiable  instruments  prov* 
ing  in  whom  the  property  is.  But  the  memorandum  in 
this  case  is  nothing  more  than  the  statement  to  the  she- 
riff by  his  officer  that  he  has  done  his  duty,  and  if  receiv- 
able against  the  sheriff,  as  evidence  of  the  arrest,  it  can- 
not be  admitted  as  such  between  third  persons,  where  a 
collateral  fact  foreign  to  the  ordinary  duty  of  the  officer, 
viz.  the  place  of  arrest,  is  alone  in  issue.  In  Softe  ▼.  Tho- 
mas  {b)  prison  books  were  admitted  to  prove  the  time 
an  imprisonment  began,  but  not  the  cause  of  it.  Better 
evidence  of  the  place  of  arrest  might  have  been  adduced. 


Loird  Ltndhurst,  C.B. — The  rule  for  a  new  trial 
must  be  made  absolute.  It  is  allowed  by  the  plaintiff's 
counsel  that,  if  the  memorandum  made  by  the  sheriff's 
officer  on  the  occasion  of  arresting  the  plaintiff  on  the 
9th  November  vras  improperly  admitted,  the  verdict  can- 
not be  supported,  and  we  are  of  opinion  that  the  prin- 
ciple here  contended  for  goes  much  beyond  that  of  the 
cases  cited,  in  which  evidence  of  written  declarations  of 
deceased  persons  was  thought  to  be  admissible.  The 
question  is  of  so  much  importance  that  it  should  be  pot 
on  the  record  for  the  opinion  of  a  conrt  of  error. 

Bayley  B. —  I  am  clearly  of  the  same  opinion.    I 
doubt  very  much  whether,  if  this  instrument  could  be 


(a)  Sm  Jtex  ?.  CtftfeO  CiiremUm^  8  East,  77,  and  11  But.  S09. 
(6)  3  B.  &  P.  188. 
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receired  in  evidence  at  all,  it  would  be  admissible  to 
prove  the  additional  eircumstance  of  the  place  where  the 
anest  occurred,  even  had  the  party  admitted  that  the 
arrest  had  taken  place.  It  may  be  the  duty  of  the  offi- 
cer to  make  a  return  to  the  sheriff,  that  he  has,  in  point 
of  &cty  arrested  a  defendant,  but  it  is  not  a  necessary 
part  q{  his  duty  to  state  the  place  where  the  caption  took 
place.  Such  a  statement  is,  in  my  opinion,  foreign  to 
the  duty  of  the  officer,  nor  is  the  sheriff,  in  general^ 
bound 'to  make  any  such  statement  in  his  return  to  the 
writ  (a).  If  this  document  be  evidence  of  the  place  of 
arrest,  which  was  the  important  point  in  this  cause,  it 
might  be  contended  that  it  was  equally  evidence  of  any 
other  fact  which  the  officer  might  think  fit  to  introduce 
into  it ;  and  we  should  not  know  where  to  stop.  Keep- 
ing in  view,  then,  the  length  to  which  the  doctrine  con- 
tended for  would  extend,  I  am  of  opinion  that  this  docu- 
ment was  not  admissible  in  evidence  at  all.  The  case  is 
very  different  from  those  cited,  which  mostly  turn  on  the 
receipt  of  money ;  and  though  one  case  was  cited  which 
occurred  in  the  Common  Pleas,  as  to  delivery  of  goods, 
yet  this  is  of  a  very  different  description.  The  princi* 
pie  acted  on  in  Htghatn  v.  Ridgway  (6),  Doe  d.  Reeve  v. 
IS^iUon  (c),  and  Middleton  v.  Melton  {tf),  is  very  differ- 
ent The  entry  in  each  of  those  cases  was  admitted,  on 
the  ground  of  being  against  the  interest  of  the  party  at 
the  time  of  making  it  In  Higham  v.  Ridgway,  Lord 
EQenborough  expressly  says,  thlit  the  entry  was  made  by 
the  party  to  his  own  immediate  prejudice*  when  he  had 
not  only  no  interest  to  make  it,  if  it  were  not  true,  but 
he  had  an  interest  the  other  way,  and  the  other  judges 
concurred  on  the  principle  thus  stated.  Again,  in  Mid-- 
dkton  V.  Melton,  each  of  the  judges  distinctly  rests  his 


]831. 
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(a)  S«e  amte.  (&)  10  But,  100. 

(d)  10  B.  &  Or.  817. 

A    A   2 


(c)  15  East,  33. 
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decisioQ  on  this  principle.  Now,  how  can  this  entry  be 
said  to  militate  against  the  interest  of  the  officer  ?  He 
has  a  duty  to  perform  in  taking  the  party  if  he  can, 
and  is  answerable  to  the  sheriff  for  neglect.  Here  he 
merely  says,  I  have  arrested  the  defendant  in  such  an 
action.  On  that  ground  I  think  that  this  document  is 
not  receiyable  in  evidence,  and  that  the  rule  must  be 
absolute  for  a  new  trial. 


Garrow,  B.  concurred. 

Boll  AND,  B. — The  cases  cited  have  carried  the 
principle  contended  for  a  great  way,  but  it  must  not  be 
extended. 

Rule  absolute. 


After  yerdict 
for  plaiRtiff, 
and  rule  made 
absolute  for  a 
new  trial,  de- 
fendant will 
not  be  allow- 
ed to  amend 
the  pleadings 
by  withdraw- 
ing the  gene- 
ral issue,  and 
pleading  spe- 
cial justifica^ 
tion. 


At  the  trial  the  plaintiff's  counsel  proved  the  receipt 
of  money  by  defendants  to  his  use,  and  there  rested  his 
case.  The  defendants'  counsel  then  proved  his  whole 
case  in  support  of  the  commission.  The  plaintiff's  coun- 
sel then  called  witnesses  to  contradict  the  act  of  bank- 
ruptcy relied  on  by  the  defendants,  and  had  the  general 
reply.  A  rule  had  been  obtained  by  defendants  for 
liberty  to  amend  the  pleadings,  by  withdrawing  the 
general  issue,  and  justifying  specially  under  the  commis- 
sion, on  payment  of  costs,  in  order  to  give  the  defend- 
ants the  reply  at  the  trial  (a).  The  Court  discharged 
the  rule,  saying  that  they  ought  not  to  give  one  party  any 
advantage  over  the  other  at  so  advanced  a  period  of  a 
cause  (b). 

(a)  See  Cotiom  ▼.  James,  H.  &  M.  273. 

(6)  Paritr  t.  Ansea,  2  Bit.  R.  980.  S.P.  «  The  inteDt  of  oew  trials 
it  to  sabmit  the  same  questions  to  the  eoosideration  of  tnotber  jnrj ;  bat 
this  motion  (viz.  bj  the  defmiant,  for  leave  to  amend  bj  striking  oat  iht 
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Evans,  an  Infant,  suing  by   Prochein  Amy  Mary     April2i. 

Lewis,  agcunst  Davis. 

jy^OTION  for  a  rule  nisi  for  an  attachment  against  Attachment 
the  prochein  amy  for  non-payment  of  costs  pur-  ^en'ITf  SSte 
suant  to  the  Master's  allocatur.    The  facts  were,  that  by  procAWn 

pint  to  diipnra  which  pUbtiff  hid  gtrwi  eridenoa)  would  b«  to  tuj  the 
qieitioDi,  tod  perbapi  io  the  rery  poiot  whenon  the  pliiaUff  chieflj  reUes." 
8.C.  Id  OUtmihm,  w.  Tkompmm,  5  M,  «e  S.  164,  the  defendut'i  rule  for 
withdnwiDg  the  pin  doe*  not  tppear  to  bwe  been  made  ebiolate.  And  le. 
Marriott  t.  Lultr,  2  WUi.  14T. 

Howerer.    unendmenU  heva  been   allowed   after  nde  abiolale  for  a 
■Mr  trial,  in  the  foUowiog  eaaea,  on  the  motion  of  plaimtifi.— In  Tom- 
S«e»  T.  Bl0€ttmUk.  7  T.  R,  1S2,  the  plaintiff  had  hid  hu  damagea  at 
loot  inatead  of  lOOOt,  and  obuined  a  Tardiot  for  611/,  before  diaeo- 
roiag  the  nuatake.    Leare  waa  giren  to  amend  the  deolaration  hj  inaert- 
iDg  10001.;  bat  a  new  trial  waa  granted,  to  giro  opportnnily  to  the  de. 
tnduit  to  make  a  new  defenee.  aa  be  might  hare  gone  to  trial  before. 
"Ijing  that  no  damages  bejond  lOOA  eonld  be  leoorered  agahiat  him.    In 
BolUad  r.  AbraiamM,  S  Tannt.  81,  a  like  indolgenoe  waa  granted,  the  w- 
™«.  in  the  d«,l.,ation  being  fonr  inatead  of  three  done,  ehaira.  aa  in  the 
*«iid.    Halktad  t.  Abrokam,  waa  eited  ineffeotnallj  io  Bnmu  t.  Knitt 
*  Bwd.  &  B.  897.    The«  a  pldntiB  had  been  nonaniled  for  a  tarianoe  in' 
•Utiog  a  ,oaIified  oofenuit  to  be  abaolnte.  and  amendment  wa.  refnaed  o. 
lP«J-e.t  of  coau,  Part  J.  aaking  wh,  the  part,  waa  to  be  depriTed  of  th. 
••"♦fit  to^whioh  he  bad  be«>me  enUded  b,  the  other'a  laobea.    The  plabtiff 
w»  left  to  hM  „med,  b,  freah  aetion.   In  WiOiamMr.Pratt.  5  B.  &  Ald.896. 
•n"«).anit for. trifling Tarimwe  between  th.  deolaration  ami  tbeinatru- 
»»«pr«l«»d.  BalUodr.  Abrokam,  waa  relied  on,  and  plainUff  waa  al- 
towri  to  amend  hi.  d«,laratioB  on  pa,««.t  of  «,«..  defwrfm..  being  left 
«•  pl.«l  &  ««o  or  demnr.    It  ma;  be  obierTed.  that  in  both  the  latter 
«M«  a  Jndge  at  Niai  Prio.  wonld  now  hare  e^preaa  power  to  amend  the 
record,  under  9  6. 4.  o.l5, 

I-  MoOmd  T.  HopKn..  S  B.  &  P.  846,  the  term,  of  payment  of  aU  ooaU 
WW.  mipoarf  OB  tte  p,^,iff^  in  order  to  the  amending  a  bill  of  partionlar. 

».  C,  the  plamtur  ha»ing  obtained  a  terdiot.  a  mle  for  a  new  trial  waa  af- 
twwardamad.  abwl.te.  and  plaintiff  WM  allowed  to  amel.  in  order  to 
prertat  a  aoaanit  for  an  apparent  rariance. 
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a  Welsh  court  of  great  sessions  had  made  the  order  for 
payment  of  costs  by  the  infant  plaintiff.  A  motion  was 
afterwards  made  in  this  oourt  for  a  rule  nisi  for  an  at- 
tachment against  the  infant  for  non-performance  of  that 
order.  The  present  rule  was  granted  on  affidavit  of  per- 
sonal service  of  the  former  rule  on  the  procAem  anty^  and 
of  a  personal  demand  of  the  costs  from  her,  shewing 
her  at  the  same  time  the  Master's  allocatur ;  and  was 
afterwards  made  absolute,  no  cause  being  shewn,  {a) 


April  21. 


CoMMELiN  V.  Thompson. 


Delirering 
paper  books. 


T^EMURRER  to  replication.  Joinder  in  demurrer. 
No  argument.  «/o9Aua£txifu,  for  the  plaintiff,  moved 
for  j  udgment ;  but  the  defendant  not  having  deUvered  his 
papw  books  to  the  two  junior  Barons,  the  motion  was 
refused.  (6) 

On  a  subsequent  day  the  motion  was  granted, 
paper  books  having  since  been  delivered  by  plain- 
tiff on  behalf  of  defendant  to  the  two  junior  ba- 
rons, (c) 


(a)  Tidd,  9th  edit  100.    2  AraU>.  Pr.  16S. 

(6)  HovtfOT,  JIui  T.  Forwum,  11  Pri.  101.  u  an  aathority,  that  is  tut 
of  Moh  Mglaet  the  Coart  woold  gire  jadgncnt  egaintt  defeBdaoL 

(c)  See  Reg.  Geo.  Trio.  T.  1831,  post.  Since  the  appoiotmeat  of  a  fifth 
judge  in  each  coort  of  Westminster  HaU,  it  seems  necessary  to  delirer  • 
fifth  paper  book,  and  it  maj  probably  be  considered  jnst  that  the  parly 
demurring  shoold  delirer  if. 
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la  Re  Outlawry  of  Nathaniel  Hinds,  Clerk.  April 2U 

ARCHBOLD  moved  for  a  rule  why  a  writ  of  segues-  Practice— 
trari  facias  should  not  issuer  directed  to  the  Bishop  isgoing  ge- 
of  Uckfield  and  Coventry,  to  sequester  the  profits  of  two  qwestration 
benefices  of  the  defendant,  situate  in  the  counties  of  of  beneficed 
Stafford  and  Salop,  upon  a  judgment  of  outlawry  e^ainst  *^^®'^' 
him  in  K.  B.  Special  writs  of  capias  tUlagatum  had 
issued  at  suit  of  the  same  plaintiff  directed  to  the  same 
sheriffs,  commanding  them  to  inquire  by  a  jury  what 
goods  and  chattels  the  defendant  had  at  his  outlawry 
or  afterwards,  and  to  extend  and  appraise  them  accord- 
ing to  their  true  value,  and  to  take  them  into  the  she- 
riffs hands,  and  keep  them  safely  so  as  to  answer  to 
the  king  the  value  and  issues  thereof.  The  respective 
sheriffs  returned  the  inquisitions  made  under  these  writs 
into  the  treasury  of  K.  B.,  and  stated  thereby  that  defen- 
dant had  no  goods  or  chattels,  or  any  lay  fee  in  the  baili- 
wick whereof  the  sheriffs  could  cause  to  be  made  the  debt 
and  damages  or  any  part  thereof;  but  that  the  defend- 
ant had  a  benefice  in  each  county,  and  within  the  dio- 
cese of  Lkkfield  and  Coventry.  The  writs  of  capias  uthr 
gatum  with  the  returns  remaining  filed  with  the  filazer 
of  K.  B.  (a),  transcripts  thereof  were  filed  in  Exche- 
quer. The  profits  of  the  benefices  vesting  in  the  crown 
on  the  return  of  the  inquisitions  to  the  writs  of  capias 
utb^atum  are  paid  into  the  treasury.  Thus,  writs  in 
the  nztnte  o{ sequestrari  facias  to  the  bishop  are  required, 
and  the  bishop  will  provide  for  performance  of  the  duty. 
The  Master  having  mentioned  a  similar  case  to  tlie 

(fl)  See  1  Sa]k.  862.  Fasachurfy  v.  BaUo.     Com.  Dig.  tit.  Record  (G). 
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1831.        Court,  where,  on  reading  the  proceedings  to  Outlawry,  a 
lo  rThTI^e.   1'^®  motion  had  been  granted, 

The  Court  granted  the  rule,  saying,  one  rule  and  one 
writ  of  sequestrari  facias  were  sufficient,  there  being  only 
one  suit  and  one  debt.  Though  two  inquisitions  had 
been  rendered  necessary  by  the  situation  of  the  benefices 
in  different  counties,  the  bishop  as  diocesan  had  power 
over  both. 


IIarshall  and  Others,  Executors  of  Salford,  againsi 

Broadhurst. 


A  testator 
having  con- 
tracted to 
build  a 
wooden  gal- 
lery, died  be- 
fore any  of 
the  work  was 
done.    Hia 
executors 
completed  it 
after  his 
death.     Held 
that  they  were 
entitled  to  sue 
for  work,  lar- 
bour,  and  ma- 
terials, found 
by  them  as 
executors;  for 
the  sum  to  be 
recovered 
virould  be  as- 
sets. 


ASSUMPSIT.  First  count,  for  work  and  labour  by 
testator  in  his  lifetime.  Second  count,  for  goods 
sold  by  plaintiffs  as  executors.  Third  count,  for  work 
and  labour  and  materials  found  by  plaintiffs  as  execu- 
tors. Plea,  general  issue.  At  the  trial  at  the  last 
Cheshire  assizes,  before  Tindal,  C.  J.,  it  appeared  that 
the  testator  had  been  employed  by  the  defendant  to 
construct  a  wooden  gallery  required  for  a  public  dinner; 
but  that  none  of  the  work  was  executed  till  after  the 
testator's  death. 

The  Chief  Justice  thought  the  plaintiffs  could  not 
recover  for  work  and  labour  as  executors,  and  doubted 
whether  the  contract  surviyed  to  them,  or  whether  they 
could  take  on  them  the  trade  and  business  of  the  tes- 
tator,  so  as  to  execute  his  contracts;  but  permitted  a 
verdict  to  be  taken  for  the  plaintiff  on  the  count  for  ma- 
terials found  by  the  plaintiffs  as  executors,  as  the  value 
of  those  materials  would  be  assets  of  testator ;  giving 
leave  to  the  defendant  to  move  for  a  nonsuit 
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Uqyd  now  moved  accordingly.    These  materials  were        1 83 1  • 
employed  in  work  and  labour  which  the  executors  as     i^^J^^^^ 
such  could  not  execute.    Articles  used  in  a  work  belong     •od  ouien 
to  the  party  furnishing  them,  till  it  is  executed.    The  broadhurct. 
third  count  is  on  an  entire  contract  to  do  several  things, 
viz.  to  perform  work  and  labour  and  find  materials. 
Cotterill  v.  Apsey.  (a)     That  case  shews  that  a  claim 
for  materials  found,  cannot  be  recovered  on  a  count  for 
goods  sold.    The  executors*  duty  is  to  get  in  the  debts, 
sell  the  stock,  8cc. ;   but  if  they  are  competent  to  carry 
on  undertakings  contracted  for,  to  be  performed  by  the 
testator,  their  power  will  equally  apply  to  works  of  a 
magnitude  sufficient  to  exhaust  the  whole  of  any  pro- 
bable assets.    The  contract  here  was  personal  with  the 
testator,  and  does  not  extend  to  the  executors,  so  as  to 
enable  them  to  continue  it  after  his  death. 

Lord  Ly  no  hurst  C.  B. — Is  there  aoy  authority  for 
the  position,  that  executors  may  not  legally  go  on  with 
the  performance  of  contracts  of  their  testator,  left  half 
executed  by  him,  as  far  as  his  assets  extend  ?  The  na- 
ture of  this'undertaking  is  very  different  from  that  of  an 
author,  who  undertakes  to  compose  a  work,  and  dies  be- 
fore completing  it ;  that  being  an  undertaking  merely 
personal  in  its  nature,  and  which  by  the  intervention  of 
the  contractor's  death  becomes  impossible  to  be  per- 
formed. 

Bayley  B. — If  a  builder,  having  contracted  to  build 
a  house,  dies,  leaving  it  half  built,  can  he  be  paid  pro 
tanto,  or  are  his  executors  bound  to  carry  it  on  ?  They 
may  become  chargeable,  if  they  do ;  but  on  the  other 
hand,  the  testator's  assets  in  their  hands  may  be  made 
liable  for  the  breach  of  his  contract    At  all  events,  they 

(a)6TAimt.324.  IMarftb.581.  S.C. 
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may  sue  for  the  testator's  materials,  supplied  by  them,  for 
the  work  he  contracted  to  perform.  If  a  testator  con- 
tracts for  himself  oncl  Ail  exeeutcrt  to  boild  a  hoose,  they 
would  deafly  be  liable ;  but  if  those  w<»d8  are  not  used, 
and  yet  they  complete  the  honse  he  undertook  to  boildi 
diey  might  sne  for  the  work  and  labour  as  done  by 
them  qu&  executors,  and  the  money  recovered  would  be 
assets.  Now,  if  the  money  when  recovered  would  be 
assets,  a  plaintiff  may  sue  as  executor*  Ord  y.  Fa^ 
wkk,  (a)  Here,  the  testator's  contract  being,  that  cer- 
tain wood  work  should  be  erected ;  the  executora  might 
procure  it  to  be  done  and  pay  the  workmen.  Cowell  r. 
Waits  (b)  establishes  that  m<mey  recovered  in  this 
action  for  materials  found,  would  be  assets.  Then  if  an 
executor  applies  materials  of  his  testator  to  complete  his 
undertaking,  would  not  the  money  recovered  be  assets? 
Is  there  any  authority  to  show  that  executors  may  not 
carry  on  a  testator's  business  ?  or  that  they  shall  not  go 
on  to  complete  his  contracts  to  a  reasonable  extent? 
Many  familiar  instances  might  be  suggested,  in  which 
the  half-executed  work  of  a  testator  ought,  for  the 
sake  of  his  estate,  to  be  finished,  through  the  medium 
of  his  executors.  If  his  contract  were  of  a  nature  purely 
personal  or  individual,  e.  g.  to  compose  a  book,  &c  his 
executors  may  not  incur  responsibility ;  but  it  does  not 
follow  that  they  may  not  be  liable  for  damages  out  of  his 
assets,  if  they  do  not  perform  those  of  his  contracts, 
which,  as  in  this  instance,  might  be  carried  on  to  their 
completion  by  others. 
The  other  Barons  concurred. 

Rule  refused,  (c) 


(a)  t  Bait,  lot.  nod  see  the  rale  sUttd  bj  Lord  EUgaborw^h,  CcmtU  v. 
Waits,  6E»Mi,AQ9. 

(6)6Ba8t,405. 

(e)  As  to  penonal  cootntcU  by  dmd,  see  Com.  Dig.  tit.  CoTeout  (C.  1.) 
AycTs  T.  Pmm  atid  Cmwm  0/  Windsor,  Cro.  Bl.  659. ;  Cook,  Admimtifo* 
tris,  ?.  Calerafit  2  Bit.  R.  856. 
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1831. 


Williams  against  Williams.  ^P^  i^- 


D    V.  RICHARDS  moved  for  a  rule  to  enter  up  Judgment 
judgment  in  this  Courts  on  a  warrant  of  attorney  ^^^  ^p  j^ 
given  to  confess   an  action   and  enter  up  judgment  **»«  Exche- 
thereon,  in  the  (late)  Court  of  Great  Sessions  of  Merionr  warrant  of 

ment  in  a 

But  the  Court,  after  referring  to  the  terms  of  11  O.  4.  Great  Ses- 
&  1 W.  4.  c  70.  s.  14.,  said  they  had  no  jurisdiction  "®°•• 
wh«re  the  authority  to  enter  up  judgment  below  had  not 
been  acted  upon  by  motion  before  the  abolition  of  the 
Court  below,  for  without  that  step  no  suit  was ''  depend- 
ing" in  that  Court ;  and  refused  the  rule,  (a) 


I 
I 

en- 


Attorney  General  v.  Carpenter.       April  so. 

pyEFENDANT  having  been  served  with  a  notice  to  Pleading  in 

plead  to  an  information  by  the  Attorney  General  in  formation  by 
the  King's  Remembrancer's  Office,  was  there  informed  ^«  Crown, 
that  he  could  only  plead  in  person  by  order  of  the 
Court. 

On  filing  an  affidavit  of  the  above  facts,  the  defendant 
was  now  permitted  to  put  in  his  plea  in  person,  without 
deUvering  to  the  Attorney  General  any  rule,  or  order  of 
Court,  for  so  pleading. 

^o)  %i  p.  ia  Mother  cMei— ffo/com^,  for  tbo  nil«. 
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April20.  Laugher  v.  Laugheb. 

The  party  de-  T  JERVIS  had  obtained  a  rule  for  an  attachment  for 
power  <Jat-  *  non-payment  of  a  sum  of  money  with  costs,  pur- 
torney  to  re-  suant  to  an  award  and  the  Master's  allocatur.  The  re- 
mentofasum  ference  was  by  rule  of  Court,  and  it  appeared  by  the 
awarded,         affidavits,  that  a  power  of  attorney,  dated  23d  of  Dt- 

most  not  ooly  '  r  j9 

shew  the  let-    cember,  1830,  by  which  one  Hemming  was  authorized 

to'tte^wMtv  ^  to  demand  from  defendant  the  money  awarded,  was 
bat  must  gire  signed  by  plaintiff  in  presence  of  a  subscribing  witness, 
thereof.  Hemming*s  affidavit  shewed  personal  service  oa  defend- 

ant of  true  copies  of  the  rule  of  reference,  and  the  allo- 
catur,  and  of  the  award  annexed  to  the  affidavit ;  and 
also  stated,  that  he  shewed  defendant  the  originals  of 
the  rule,  allocatur,  and  award  at  the  same  time.  It  pith 
ceeded  to  state,  **  That  by  virtue  of  the  letter  of  at- 
torney to  him,  the  deponent,  for  that  purpose  made 
and  given  by  the  said  plaintiff,  Charles  Laugher,  bear- 
ing date,  8cc.  last,  also  annexed  to  the  affidavit.  Sic,  and 
which  he,  the  deponent,  likewise  at  the  same  time  pro- 
duced and  shewed  to  the  said  defendant,  he,  deponent, 
demanded  of  him  the  said  defendant  the  payment  of  the 
sum  awarded,  with  the  costs,  being  the  sums  mentioned 
in  the  letter  of  attorney,"  and  that  the  defendant  re- 
fused payment 

There  was  no  affidavit  by  the  subscribing  witness  of 
the  execution  by  the  plaintiff  of  the  letter  of  attoney, 
nor  any  proof  that  a  copy  thereof  was  left  vrith  the 
defendant. 

Clarke  and  Holroyd  shewed  cause. — First,  the  de- 
fendant could  not  be  brought  into  contempt,  without  the 


IN  THE  First  Year  of  WILLIAM  IV.  363 

same  proof  of  the  letter  of  attorney  by  the  subscribing        1831. 
witness,  which  would  be  necessary  to  establish  a  plain-      ^^^^^ 
tiS*8  case  in  an  action.     Secondly,-  the  demand  of  the  v. 

sum  awarded  being  made  by  a  third  person ;  a  copy  of 
the  letter  of  attorney  should  have  been  delivered  to  the 
defendant,  in  order  to  enable  him  to  resist  any  demand 
on  him  by  a  third  person. — ^They  cited  Lord  Kenydn^s 
authority  from  Tidd,  9th  edition,  837. 

J,  Jervis  supported  the  rule. — ^The  due  execution  of 
the  letter  of  attorney  will  be  presumed  from  the  affi- 
davits. In  an  action  to  recover  this  money,  no  demand 
of  it,  or  power  of  attorney  to  receive  it,  need  be  proved. 
On  the  other  point,  Mr.  Tidd  cites  Longman  v.  Holmes,  (a) 
as  contrary  to  the  dictum  relied  on  by  the  other  side. — 
That  case  shews  that  an  indorsement  on  an  award  of 
authority  to  demand  the  sum  awarded  is  sufficient. 

Lord  Lynohurst  C.  B. — It  was  most  important  that 
the  party  against  whom  the  award  was  made  should  have 
a  copy  of  the  letter  of  attorney,  in  order  to  protect  him- 
self  against  any  other  demand,  by  shewing  that  he  paid 
the  money  under  a  competent  authority.    Besides  which, 
with  reference  to  the  person  of  the  party  demanding  the 
money,  the  defendant  may  be  desirous  to  ascertain  the 
terms  of  the  letter  of  attorney.    The  case  cited  from 
Blackstone  does  not  shew  that  the  award  as  there  in- 
dorsed was  not  produced  to  the  defendant,  or  that  a 
copy  was  not  left  with  him  so  as  to  shew  the  authority 
on  which  the  money  was  claimed  from  him.    The  master 
certifies,  that  the  modem  practice  has  been  to  deliver  a 
copy  of  the  power  of  attorney  with  that  of  the  master's 
allocatur,  and  that  practice  is  supported  by  reason. 

(a)  2  W.  Bla.  990. 


Laomiib. 
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1831.  Batlet  B. — The  defendant  had  only  a  tranaitoiy 

^"^'  opportunity  of  looking  at  the  original  letter  of  attoniey 
when  shewn  him.  —  Besides,  the  affidavit  of  its  enca- 
tion  is  not  made  by  the  attesting  witness. 

Oakrow  B. — The  payment  of  costs  under  the  Mas- 
ter's allocatur  might  be  demanded  by  any  person,  bat 
payment  under  this  letter  of  attorney  could  only  be 
claimed  by  Hemmitig,  when  duly  authenticated  to  be  the 
party  mentioned  in  it.  The  defendant  has  a  right  to  be 
assured,  that  the  ptrty  claiming  payment  from  him  is 
entitled  to  receiTC  it,  so  as  to  protect  him  against  claims 
by  others.  Now,  service  of  a  copy  of  the  letter  of  at- 
torney pots  the  defendant  oo  his  guard,  enabling  him  to 
eompare  it  with  the  original,  and  to  see  whether  the 
latter  is  propeily  executed. 

BoLLAND  B.  concurred. 

Rule  discharged  (with  costs,  it  baring 
been  so  moved.)  (a) 

(a)  Than,  io  order  to  obtaio  a  role  mfi  for  to  tttaobmeot  for  not  pcrforw- 
log  ao  award,  tb«  afBdaTks  of  tba  attaattog  wilaeaaaa  sImoM  abaw  Ike  iw 
oxceolioo  of  the  award  aod  power  of  alterooj  (if  anj).  The  data  ef  esa- 
coliog  the  award,  (6  Taoot.  2il.)>  the  peraooal  lerfioe  oo  dafeadiat  af 
copiea  of  the  award,  of  the  origioal  rule  or  order  of  refcreoee,  of  (he 
Master's  allooator,  and  power  of  attomej,  if  anjr.  Dost  also  appear  t» 
affidavit.  It  ahoold  also  be  aworo  that  the  origioala  of  the  awavl  mi  pewtf 
of  attoroey,  (JmAmm  t.  CiarU,  M*U11.  72.)  role  of  referoMe,  aod  sUs- 
cator  were  at  the  same  time-  prodaoed  aod  sbewa  to  defcodaat ;  aod  thst  s 
persooal  demaod  of  the  snm  awarded  aod  easts,  porsoaotto  the  allooatar.wii 
made  on  defendaot,  who  refased  to  pay.  As  to  the  addiliooal  re^aisif<*> 
where  the  time  for  aiafcidf  the  award  has  beeo  eokrged,  aee  Tidd,  8ST.  Sih  «d. 

Io  Boss  T.  JToillBad,  8  B.  M.  44.  arole  far  an  attashaMot,  oblaiaed  takt 
similar  eircuawtaaoea,  was  oiade  abaolote  io  C.  P.  on  demaod  bjr  a  third 
persoo,  who  did  not  shew  the  power  of  attomej  or  giro  a  copy  of  it ;  bst 
that  decision  turned  oo  the  defendant  there  being  an  attorney  of  the  Coart. 
who  ought  to  bare  shewn  other  plain  aod  satisfaotory  canse  egaiosl  tht 
attachment. 
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IN  THE  EXCHEQUER  CHAMBER. 


Lbathley  v.  Hunter  and  Others. 
(In  Error  from  the  King's  Bench.) 


Before  Tindal,  L.  C.  J. — Lord  Lyndhurst,  C.  B. —       May  7. 
Allan  Park,  Oaselee,  and  Alderson,  Justices; 
Garrow  and  Bollano,  Barons. 


jISSUMPSIT  by  insured  against  underwriters  on  Inauranceon 

a  total  loss  of  goods  by  peril  of  seas.    The  decla-  5^  Pockety 

ration  stated  a  policy  of  insurance  on  goods  by  the  ships  &t  <iiul  from 

ABnon,  BoUvar,  Java  Packet,  and  Bhra,  all  or  any,  at  Penang,  Ma^ 

and  from  Sincapore,  Penang,  Malacca,  and  Bataoia,  all  ^^^f  *^" 

or  any,  to  the  ship's  port  or  ports  of  discharge  in  Great  to  the  ship's 

Britain — or  to  any  port  or  ports  in  the  United  Nether-  charge  in  Eu- 

landt — or  to  Ahona  or  Hamburgh,  all  or  any — with  rope,  with 

leave  to 
have  so  touch,  stay,  and  trade  at  all  or  any  ports  and  touch,  stay, 

places  whatever  and  wheresoever,  in  the  East  Indies^  Persia,  *"^  ^'^^^  ** 

all  or  any 

or  elsewhere,  as  well  beyond  as  at  and  on  this  side  of  the  ports  and 
Cafe  of  Good  Hope,  in  port  or  at  sea,  at  all  times,  and  g^^^y  and*" 
in  all  places  until  safely  arrived  and  landed  at  the  ship's  wheresoever 

in  the  East 
Indiet  or  elsewhere,  beginning  the  adventure  on  the  goods  from  the  loading 
thereof  on  board  a$  above;  with  leave  also,  ttt  that  voyage,  to  proceed  and  sail 
to,  and  touch  and  stay  at  any  ports  or  places  whatsoever  and  wheresoever,  ttt 
say  areetioHf  and  for  any  purpose,  necessary  or  otherwise,  particularly  Sinea- 
pore,  Penang,  Malacca f.Batamaf  Cyoe  of  Good  Hope,  and  St,  Helena, — ^The 
ship  having  taken  coffee  on  board  at  Batavia,  proceeded  to  Sourahayat  a  port 
ia  Jaea^  Ao  miles  £.  of  Batavia^  and  out  of  the  course  from  Batavia,  Sinca- 
pore^ Penang,  or  Malacca,  to  Europe,  and  took  more  coffee  on  board  there. 
She  then  returned  to  Batavia,  and  having  sailed  from  thence  for  Europe,  was 
lost — Held,  I.  That  the  voyage  was  a  voyage  within  the  policy :  2.  that  the  trip 
to  Sourahaga  was  no  deviation :  and  3.  that  the  coffee  shipped  at  Sourabaga 
was  covered  by  the  policy,  as  well  as  that  shipped  at  Batama. 
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port  or  place  of  discharge,  beginning  the  adventure  npoii 
the  said  goods  from  the  loading  thereof  aboard  the  ship 
as  above ;  with  leave  to  call  at  or  off  any  port  or  place 
in  Great  Britain,  and  wait  for  orders  upon  the  said  ship 
—  and  with  liberty  also  in  that  voyage  to  proceedand  sail 
to  and  touch  and  stay  at  any  ports  or  places  wluitsoever 
and  wheresoever  in  any  direction,  and  for  any  purpose  ne- 
cessary or  otherwise,  particularly  Sincapore,  Penang,  Ma- 
lacca, and  Batavia,  Cape  of  Good  Hope,  and  St,  Helena^ 
with  leave  to  take  on  board,  discharge,  re-load^  or  ex- 
change goods  or  passengers,  without  being  deemed  any 
deviation,  and  without  prejudice  to  the  insurance. 

The  declaration  then  stated  that  the  interest  in  the 
goods  intended  to  be  insured  was  declared  to  be  aU  in 
the  Java  Packet  on  coffee,  of  which  the  defendant  had 
notice,  and  that  defendant  subscribed  the  policy :  That 
on  12th  Sept.  1826,  at  Batavia,  10,000  peculs  of  coffee 
were  shipped  on  board  said  vessel,  ''  to  be  carried  and 
conveyed  thereon  on  the  said  voyage  in  the  said  policy 
mentioned,  to  wit,  towards  and  into  Antwerp,  being  a 
port  in  the  said  United  Netherlands  mentioned."  That 
afterwards,  on  14th  Oct,  1826,  to  wit,  at  Sourabayat 
being  a  certain  port  or  place  which  the  said  ship  or  ves- 
sel proceeded  and  sailed  to,  and  touched  and  staid  at, 
under  and  by  virtue  of  the  said  policy  of  insurance,  to 
take  on  board  goods,  10,000  peculs  of  other  coffee,  and 
10,000  bags  of  coffee  of  great  value,  8cc.  were  shipped 
and  loaded  in  and  on  board  the  said  ship  or  vessel,  to 
be  carried  and  conveyed  therein  to  Antwerp.  Averment 
of  interest  of  the  plaintiffs  at  the  time  of  the  loss  of  the 
goods,  and  that  the  Java  Packet  departed  and  set  sail 
from  Batavia  on  her  said  voyage  tbwards  Antwerp,  and 
was  totally  lost  with  goods  by  perils  of  the  seas  before 
her  arrival  there. 

The  premium  in  the  policy  was  6/.  6^.  per  cent,,  with 
a  memorandum  underwritten,  that  the  insurance  was  on 
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goods  a&  interest  might  appear,  with  leave  to  declare  the 
same  hereafter.  The  insurance  was  declared  at  the  foot 
of  the  policy  to  be  *'  all  in  the  Java  Packet,  on  coffee." 
At  the  trial  before  Lord  Tenterden  C.J.  at  the  Guildhall 
Sittings  after  Hilary  Term,  1829,  a  special  verdict  was 
agreed  to,  in  which  the  following  facts  were  stated :  — 

The  policy  sued  on  was  effected  by  M^Allum,  as  agent 
to  Hunter,  the  plaintiff  below,  and  was  subscribed  by 
defendant  below  for  300/.  The  interest  insured  was 
declared  to  be  ''  all  in  the  Java  Packet  on  coffee."  At 
Batavia  in  the  island  of  Java,  in  the  East  Indies,  coffee 
of  the  value  of  923/.  was  loaded  on  board  the  ship  \}y 
the  plaintiff  below,  with  intent  that  the  same  should  be 
carried  to  Antwerp.  The  ship  having  taken  in  this 
coffee  in  the  prosecution  of  the  adventure,  proceeded  from 
thence  with  the  same  on  board  to  Sourabaya,  another 
port  in  the  said  island  of  Java,  and  there  loaded  ano- 
ther quantity  of  coffee  of  the  value  of  6,368/.  1 6s.  6d. 
to  be  also  carried  to  Antwerp,  making  the  whole  value 
of  the  coffee  loaded  by  the  plaintiff  below  6,292/.  5s.  Od., 
the  whole  sum  insured  being  7,600/.  The  premium 
of  18/.  18s.  Od.  actually  paid  was  greater  than  that  con- 
tracted for.  No  other  goods  were  shipped  by  the  plain- 
tiff below  in  respect  of  the  insurance  effected  by  the 
Baid  policy.  The  sship  returned  from  Sourabaya  to  Bata- 
via  with  the  coffee  shipped  at  both  those  places,  and 
afterwards  sailed  therewith  from  Batavia  for  Antwerp, 
bat  was  totally  lost  with  all  the  goods  on  her  voyage. 
Sourabaya  is  distant  from  Batavia  400  miles  eastwaixi, 
and  is  not  in  the  direct  course  from  Batavia,  Sincapore, 
Penang,  or  Malacca,  to  Europe,  nor  in  the  direct  course 
from  any  one  to  any  other  of  those  four  places,  but  di- 
rectly out  of  the  course  from  each  of  them  to  any  other 
of  them.  Sincapore,  Penang,  Malacca,  or  Batavia  are  not 
according  to  the  order  in  which  they  are  mentioned  in  the 
policy  in  the  direct  course  of  a  voyage  therefrom  to 
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Europe,  but  the  direct  course  of  a  vojrage  from  the  said 

four  places  to  Europe  is  according  to  the  following  order, 

viz.  Penang,  Malacca,  Sincapore,  Baiavia^     Any  port 

or  place  in  Persia  is  more  than  1000  miles  out  of  the 

course  from  any  one  of  the  said  four  places  to  £firope. 

The  questions  were,  Whether  the  Toyage  actually  made 

was  coTered  by  the  policy,  or  whether  the  trip  to  Soura- 

bay  a  was  a  deviation  ?  and.  Whether  the  coffee  shipped 

at  Sourabaya  only,  or  that  shipped  at  JBotaoiaand  Soura- 

bay  a  also  was  insured  by  the  policy.    The  judgmeit 

below  was  for  the  plaintifis,  (he  insured,  for  the  whole 

value  and  the  surplus  premium  paid. 


Maule,  for  the  plaintiff  in  error,  (the  underwriter.) 
made  three  points : 

1.  The  ship  when  lost  was  not  on  the  voyage  insured 
from  Batavia  to  Europe. 

2.  If  she  sailed  on  such  voyage,  the  going  to  Soum- 
baya  was  a  deviaticm. 

3.  If  it  was  no  deviation  to  go  to  Sourabaya,  still  that 
was  not  a  loading  port  within  the  policy,  and  conse- 
quently the  coffee  loaded  there  was  not  covered  by  the 
policy. 

First,  The  voyage  insured  cannot  be  said  to  begin  at 
the  second  departure  of  the  ship  from  Batavia,  for  the 
plaintiffs  seek  to  recover  on  the  insurance  of  goods  put 
on  board  before.  Then  on  her  first  departure  the  ship 
did  not  set  out  on  the  voyage  towards  Antwerp,  viz. 
westward,  for  Sourabaya  is  400  miles  eastward  of  Bata- 
via. The  leave  to  touch  at  certain  ports  must  be  re- 
stricted to  the  course  of  thiem  between  the  termini  of  the 
▼oyage  which  are  here  described  in  the  East  Indies  and 
Europe.  The  voyage  then  is  misdescribed  in  the  deda* 
ration. 

Secondly,  If  she  sailed  from  Batavia  the  first  time 
on  the  voyage  insured,  her  trip  to  Sourabaya  was  a  de- 
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viation.  Leave  to  touch  enables  a  ship  to  put  into  a 
port  which  she  passes  in  the  course  of  her  yoyage,  thus 
relieving  her  from  pressing  directly  to  her  ultimate  des- 
tination, but  does  not  authorize  her  to  go  purposely  to  a 
place  out  of  her  voyage.  Thus,  though  this  ship  might 
touch  in  Persia^  which  is  found  to  be  1000  miles  out  of 
the  course,  it  is  not  contrary  to,  or  beyond  it,  as 
Sourabaya  is. — [Lord  Lyndhurst  C.  B.  Sourabaya  is  not 
fouDd  to  be  out  of  the  course  from  Batapia  to  Persia, 
though  it  is  found  to  be  out  of  the  course  from  Batavia 
to  Europe;  now  the  words  as  above  subjoined  to  the  first 
leave,  include  the  whole  antecedent  clause  in  the  policy 
Then  the  second  leave  confers  further  powers  of  ''  pro- 
ceeding in  any  direction,  and  for  any  purpose  necessary 
or  otherwise,"  words  not  required  to  ]3revent  doubt  as  to 
visiting 'the  places  named  there  out  of  geographical 
order,  and  not  confining  the  further  powers  to  those  lat- 
ter place8.]-^The  words  "  in  any  direction"  mean  that 
the  ship  might  proceed  to  the  places  named,  though  not 
in  the  order  of  a  voyage  to  England,  and  are  governed 
by  the  words  '*  in  this  voyage"  and  *'  to  proceed  to," 
which  are  always  purposely  retained  in  the  printed  part 
of  the  policy. —  [Lord  Lyndhurst  C.  B.  A  leave  re- 
served to  touch  at  a  particular  place  permits  the  ship 
to  go  thither  out  of  the'  geographical  course  of  the 
voyage  insured.  Meicalfv.  Parry  (a).]  —  The  voyage 
there  insured  being  from  Antigua  to  England,  with  leave 
to  touch  at  all  or  any  of  the  West  India  Islands,  in- 
cluding Jamaica,  touching  at  St.  Kitts  was  held  no 
deviation.  But  the  West  India  Islands  are  of  limited 
extent :  whereas,  if  the  words  in  the  leave  '*  all  places 
whatsoever  and  wheresoever*'  are  to  be  taken  in  their 
foil  sense,  without  reference  to  the  course  of  the  voyage 
the  ship  might  have  touched  at  Kamschatka  on  the  voy- 
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ag6  from  Batavia  to  Europe.    The  words  *'  at  all  times'" 
in  the  first  leave,   construed  in  like   manner,  might 
continue  the  liability  of  the  insurers  to  a  period  only 
limited  by  the  duration  of  the  ship.     In  Hogg  v.  Hot- 
ner  (a),  a  ship  insured  at  and  from  Lisbon  to  England 
had  liberty  to  "  call  at  any  one  port  in  Portugal  for  any 
purpose  whatsoever/'   and  after  leaving  Lisbon  com- 
pleted her  cargo  at  Faro,  a  port  south  of  Lisbon.    Lord 
Kenyon  held  that  trip  to  be  a  deviation,  saying,  the 
the  leave  roust  be  restrained  to  permission  to  call  at  a 
port  in  the  course  of  the  voyage  to  England,  viz.  north- 
ward.    The  words  "  in  that  voyage,"  in  the  printed 
part  of  the  policy  cannot  be  thus  deprived  of  effect,  and 
distinguish  this  case  from  Metcalfv.  Parry,  and  Melluk 
▼•  Andrews  (fi),  where  a  liberty  to  touch  not  being  so 
qualified,  received  a  wider  construction.    Though  in  the 
latter  case,  no  terminus,  ad  quern  in  the  Baltic  coold  be 
fixed  at  the  time  of  the  insurance,  still  a  voyage  to  La- 
bon  would  have  been  a  deviation.     In  Bottomley  v.  Bo- 
vill  (c),  the  insurance  was  on  a  ship.    The  voyage  was 
"  from  London  to  New  South  Wales,  and  from  thence  to 
all  ports  and  places  in  the  East  Indies  or  South  America, 
with  liberty  for  the  ship  in  that  voyage  to  proceed  and 
sail  to,  and  touch  and  stay  at  any  ports  or  places  what- 
soever, and  for  all  purposes  whatsoever,  particularly  to 
trade,  and  sail  backwards  and  forwards,  and  forwards 
and  backwards.     But  the  general  words  of  leave  were 
held  to  be  restrained  by  the  clause  describing  the  voyage 
insured,  viz.  the  voyage  either  to  South  America  or  the 
East  Indies,  or  some  intermediate  voyage  having  for  its 
ultimate  object  the  accomplishment  of  that  voyage. 

Thirdly,  If  the  trip  to  Sourabaya  was  not  a  deviation, 
that  was  not  such  a  '^  loading  port"  as  entitles  goods 


(a)  2'Park  on  losonuiooi  444.    1  Manh.  lof .  184.  S«« 
S.  P.  2ParkIof.44ft^ 

(6)  2  M.  &  S.  27.  (c)  5  B.  &  C.  210. 
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taken  on  board  there^  to  the  protection  of  the  policy.  A 
ship  may  proceed  with  lea?e  to  a  port^  which  notwith- 
standing, is  not  considered  a  loading  port.  In  GratU  v. 
Paxton  (a)  the  insurance  was  on  goods  at  and  from 
China,  to  all  or  any  ports  or  places  whatsoever,  and 
wheresoever  in  the  East  Indies,  Persia,  or  elsewhere,  &c. 
UQtil  the  ship's  safe  arrival  at  London,  beginning  the 
adventure  on  the  said  goods  from  their  loading  at  China ; 
with  liberty  in  that  voyage  to  proceed  and  sail  to  and 
touch  at  any  ports  or  places  whatsoever,  for  any  pur- 
pose whatsoever.  It  was  held,  that  the  goods  insured 
were  the  particular  cargo  put  on  board  at  China,  and 
not  a  second  cargo  shipped  elsewhere,  between  China 
and  London,  viz.  at  Bombay, — [Lord  Li/ndlmrst  C.  B. 
No  liberty  was  there  given  to  trade  at  any  intermediate 
places.] — Grant  v.  Delacour{b)  was  an  action  for  the 
same  loss,  but  on  another  policy,  insuring  a  voyage  out 
and  home,  and  containing  the  additional  words  "  for- 
wards and  backwards  at  sea,"  a  trading  and  return  with 
a  different  cargo  being  there  contemplated ;  the  fresh 
cargo  was  held  protected  by  the  policy.  As  Vioktt  v. 
AUnutt(c)  was  decided  on  refusing  a  rule  for  a  new 
trial,  it  may  have  proceeded  on  an  imperfect  statement 
of  counsel.  There,  on  an  insurance  on  goods,  at  and 
from  Plymouth  to  Malta,  with  liberty  ''  to  touch  at  Pen- 
zance, or  any  other  port  in  the  channel  to  the  westward^ 
for  any  purpose  whatever,''  beginning  the  adventure  at 
Plymouth;  goods  loaded  at  Penzance  were  held  pro- 
tected by  the  policy.  Barclay  v.  Stirling,  (d)  was  an  in- 
surance on  freight  at  and  from  the  ship's  port  of  loading 
^i  Jamaica,  to  her  port  of  discharge,  with  leave  to  call  at 
intermediate  ports,  beginning  the  adventure  on  the  goods 
from  the  loading  thereof  aboard  as  aforesaid,  with  leave 
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to  discharge,  exchange,  and  take  on  board  goods  at  any 
port  she  might  call  at ;  and  underwriters  were  held  enti- 
tled to  recover  from  the  owners  the  amount  of  freight 
earned  for  goods  shipped  at  an  intermediate  port,  and 
brought  to  England  after  a  total  loss  adjusted :  but 
there  no  clause  existed,  explicitly  limiting  the  com- 
mencement of  the  adventure.  There  were  no  goods  to 
which  the  printed  words  '*  banning  the  adventoie  on 
the  goods  from  the  loading  thereof  aboard  the  said  ship" 
could  apply ;  those  words  therefore  were  immaterial. 
The  real  ground  of  the  case  was,  the  receipt  by  the  as- 
sured of  a  full  indemnity.  They  were  therefore  trustees 
for  the  underwriters  for  the  freight  received  beyond  the 
indemnity,  (a)  If  the  event  insured  against  turns  out  a 
gain,  the  assured  can  only  recover  nominal  damages. 
Godsally.Boldero.{b) 


Joshua  Evans,  for  the  defendants  in  error,  was  directed 
to  confine  his  argument  to  the  last  point.  Violettr, 
AUnutt  and  Barclay  v.  Stirling  decide,  that  where  a  ship 
has  leave  to  touch  or  call  at  a  port,  it  may  be  considered 
a  loading  port  Violett  v.  AUnutt  is  approved  by  the 
Court  in  the  latter  case.  Then  is  there  any  real  distinc- 
tion quoad  hoc  between  an  insurance  on  freight  or  on 
goods? — [Lord  Lj/ndhurst,  C.  B.  No  such  distinction  is 
made  in  Barclay  v.  Stirling ;  and  Holroyd  J.  expressly 
says,  that  the  policy  covers  goods  loaded  at  an  interme- 
diate port  during  the  voyage  from  Jamaica  to  her  port  of 
discharge.] — Robertson  y.  French  (c)  was  an  insurance 
on  goods,  beginning  the  adventure  on  them  from  the 
loading  at  Brazil;  and  it  was  held,  that  the  policy  only 
covered  goods  put  on  board  after  the  beginning  of  the 
adventure.  Lord  EUenborougKs  judgment  {d)  shews, 
that  policies  of  insurance  are  to  be  construed  by  the 

(a)  See  the  jadgment  of  BuyUy,  J.  6  M.  &  S.  IS. 

(6)  9  But,  72.  (c)  4  But,  130.  (d)  Id.  140, 141. 
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same  rule  as  other  instruments,  and  in  cases  of  doubt,  on 
the  sense  of  the  whole ;  the  written  words  are  to  have 
a  greater  effect  attributed  to  them  than  the  printed ;  in- 
asmuch as  the  former  are  the  immediate  terms  selected 
by  the  parties  themselves  to  express  their  meaning. 
By  the  words  ship,  freight,  goods,  money  lent  on 
bottomry  or  re^ndeniia,  or  the  like,  written  on  the 
margin  of  the  policy,  its  general  terms  applicable  to 
other  subjects  besides  the  particular  one  so  mentioned 
in  the  margin,  are  thereby  considered  as  narrowed  in 
point  of  construction  to  that  one—''  The  meaning  of 
which  nuurginal  memorandum  may  be  translated  thus* 
We  mean  to  insure  the  subject  so  named,  ^freight'  for 
instance,  arising  and  accruing  during  the  limits  of  the 
voyage  within  described  from  the  carriage  of  goods  on 
board  the  ship  within  mentioned,  against  the  perils 
within  enumerated,  and  on  the  premium  herein  speci- 
fied. In  other  words,  we  adopt  the  general  language  of 
the  policy  as  far  as  it  may  serve  to  effectuate  this  object 
and  no  further." 

The  object  of  the  assured  was  to  secure  themselves 
on  a  uehng  voyage,  (a)  they  not  knowing  at  what  port 
the  goods  may  be  put  on  board.  Had  any  particular 
place  of  lading  been  mentioned,  the  goods  would  not, 
by  the  terms  of  the  contract,  be  covered  by  the  policy, 
except  they  were  loaded  there :  Meicalf  v.  Parry  is  as 
applicable  to  a  seeking  voyage  as  to  a  deviation,  and 
this  policy  will  protect  a  party  in  going  from  port  to 
port  in  search  of  a  cargo,  though  they  may  not  lie  in  a 
direct  course  between  the  termini  of  the  voyage.  Lam" 
hertY.Uddard.ib) 
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Mauk  in  reply  on  the  last  point. — In  Barclay  v.  Stir- 
ling, the  insurance  being  on  freight,  if  there  had  not 

(a)  See  per  hard  EUeiJMfroHgk  in  Meilish  f.  Andrewt,  2  M.&S.  SS. 

(b)3TaDnt.  480. 
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been  leave  to  take  in  goods  at  Cuba,  the  underwriters 
under  the  circumstances  would  have  had  a  right  to  re- 
cover in  that  form  of  action,  as  the  assured  had  already 
received  a  complete  indemnity  for  their  loss.  Vioktt  v. 
Allnutt  was  a  policy  on  goods;  all  that  was  decided 
being  that  a  liberty  to  touch  for  any  purpose  whatever 
must  include  a  right  to  ship  goods.  Policies  on  freight 
and  on  goods  must  be  differently  construed,  because  the 
former  is  effected  by  the  owner  of  a  ship  who  is  interested 
in  her  from  the  beginning  to  the  end  of  the  voyage ; 
whereas  the  owner  of  goods  on  board  <mly  wishes  to  pay 
for  protection  from  the  particular  ports  where  he  ex- 
pects them  to  be  put  on  board,  and  not  from  any  port 
at  which  the  ship  may  touch. 

The  Court  said,  they  had  no  doubt  on  their  decision, 
but  would  look  into  the  cases. 

Cffr«  adv.  tmk. 


TiNDAL,  C.  J.  afterwards  delivered  judgment. — In 
this  case  in  which  judgment  has  been  given  for  the 
plaintiffs  in  the  original  action,  it  appears  to  be  un- 
necessary to  recapitulate  the  declaration  or  the  facts 
found  by  the  special  verdict;  it  will  be  sufficient  to 
make  such  reference  to  them  as  is  necessary  to  explain 
the  grounds  of  the  judgment  now  given  by  the  Court 

The  writ  of  error  was  brought  by  the  defendant  below, 
and  the  objections  which  have  been  taken  to  the  judg- 
ment of  the  Court  of  King's  Bench,  and  which  are  relied 
on  in  argument  by  the  counsel  for  the  plaintiff  in  error, 
were  in  substance  three ;  mz. 

First,  That  the  ship  never  sailed  on  the  voyage  de- 
scribed in  the  declaration,  or  in  ot^er  words,  that  there 
was  a  misdescription  of  the  voyage. 
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Secondly,  That  upon  the  facts  stated  in  the  special       1831. 
verdict,  the  sailing  from  Baiavia  to  Sourabaya  and  back,     lbathley 
was  a  deviation.    And,  „  •• 

'  Hunter 

Thirdly,   That  at  all  events,  the  goods  shipped  at     MdOtfaen. 
Sourabaya  are  not  covered  by  the  policy. 

The  first  objection  urged  is,  that  the  voyage  for  vi^hich 
the  ship  v?as  insured,  was  a  voyage  from  Sincapore, 
Penangf  Malacca,  and  Batavia,  all  or  any,  to  any  port  in 
the  Netherlands:  that  the  ship  sailed  with  part  of  her 
cargo  on  board  from  Baiavia  to  Sourabaya,  a  port  400 
miles  to  the  eastward,  where  she  loaded  other  part  of 
her  cargo  and  then  returned  to  Batavia,  and  thence  set 
sail  to  Antwerp,  and  that  this  was  not  the  voyage  in- 
sured, and  that  the  ship  sailing  on  a  different  voyage 
from  that  described  in  the  policy,  the  underwriters  are 
altogether  discharged. 

In  order  to  ascertain  the  validity  of  this  objection,  it 
will  be  necessary  to  advert  to  the  terms  in  which  the 
voyage  itself  is  described  in  the  policy,  and  the  leaves 
or  licences  for  which  the  assured  has  stipulated,  and 
also  to  advert  to  those  facts  stated  in  the  special  verdict 
which  bear  on  this  part  of  the  question. 

Now  the  voyage  is  described  in  the  policy  '^  at  and^ 
from  Sincapore,  Penang,  Malacca,  and  Batavia,  all  or 
any,  to  the  ship's  port  or  ports  of  discharge  in  Great 
Britain,  or  to  any  port  or  ports  in  the  United  Nether* 
Itmds,  or  to  Altona  or  Hamburgh,  all  or  any,  with  leave 
to  touch,  stay  and  trade  at  all,  or  any  ports  or  places 
whatsoever  and  wheresoever,  in  the  East  Indies,  Persia, 
or  elsewhere,  as  well  beyond  as  at  and  on  this  side  of 
the  Cape  of  Good  Hope,  in  port  or  at  sea,  at  all  times, 
and  in  all  places,  and  until  safely  arrived  and  landed  at 
the  ship's  final  port  or  place  of  discharge." 

The  adventure  is  then  declared  by  the  policy  to  be  on 
goods  '^  in  the  good  ship  or  vessel  called  the  Albion, 
Bi^var,  Java  Packet,  and  Bhra,  all  and  any,"  and  the 
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commencement  of  the  adventure  is  then  stated  to  be 
"  upon  the  said  goods  and  merchandizes  from  the  load- 
ing thereof,  on  board  the  said  ships  as  above." 

After  this  is  inserted  a  second  or  further  clause  of  leave 
or  licence,  in  these  terms ;  ''  and  it  should  be  lawful  for 
the  said  ship,  &c.  in  that  voyage,  to  proceed  and  sail 
to,  and  touch  and  stay  at,  any  ports  or  places  whatso- 
ever and  wheresoever  in  any  direction,  and  for  any  pur- 
pose necessary  or  otherwise,  particularly  Smcapare,  Pe- 
fuuig,  Malacca,  Batama,  the  Cape  of  Good  Hope,  and  Si. 
Helena,  with  leave  to  take  on  board,  discharge,  re4oad, 
or  exchange  goods  or  passengers  without  being  deemed 
any  deviation  from,  and  without  prejudice  to  the  assur- 
ance. This  policy  was  afterwards  declared  to  be  '*  all 
in  the  Java  Packet  in  coffee." 

Now  looking  at  the  terms  in  which  this  policy  is 
effected,  and  construing  it  in  the  plain,  ordinary,  and 
popular  sense,  in  which  these  terms  Hre  to  be  understood, 
there  being  no  peculiar  sense  as  far  as  we  are  aware 
which  the  words  have  acquired,  distinct  from  their 
popular  sense,  we  think  the  voyage  in  question  is  a 
voyage  intended  by  the  parties  to  be,  and  is  in  fact 
covered  by  the  description  of  the  voyage  contained  in 
the  policy. 

The  voyage  performed  by  the  ship  is  described  in  the 
special  verdict  thus :  '*  That  the  ship  being  at  Batavia, 
a  certain  quantity  of  coffee  of  the  value,  8lc.  was  there 
loaded  in  and  on  board  the  said  ship  or  vessel  by  the 
assured,  with  the  intention  that  the  said  coffee  should 
be  carried  in  the  said  ship  to  Anttoerp,  and  that  Batavia 
is  a  port  in  the  island  of  Java,  one  of  the  islands  in  the 
East  Indies;  and  that  the  said  ship  ''  having  taken  in 
the  said  coffee  at  Batama,  in  the  prosecution  of  the  ad* 
venture  proceeded  from  thence  with  the  same  coffee  on 
board  her  to  Sourabaya,  which  is  another  port  in  the 

r 

island  oXJava :  and  that  the  assured  there  loaded  a  cer- 
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tain  other  qaantity  of  coffee  of  the  ralue,  8cc.  on  board 
the  said  ship,  with  the  intention  that  the  same  should  be 
carried  in  the  said  ship  to  Antwerp  aforesaid." 

The  special  verdict  afterwards  states,  ''  that  the  said 
ship,  in  the  course  of  the  adventure,  returned  from  the 
said  port  of  Sourabaya,  to  the  said  port  o(  JBatavia,  with 
the  said  coffee  so  shipped  on  board  her  at  Batavia  and 
at  Sourabaya  aforesaid,  and  that  the  said  ship  afterwards 
sailed  therewith  from  the  port  of  Batavia  for  Antwerp 
aforesaid  ;  and  that  Sourabaya,  to  which  place  the  said 
ship  proceeded  from  Batavia,  and  where  she  took  in 
coffee  as  aforesaid,  is  not  in  the  direct  oourse  from  Ba^ 
tama,  Sinay^re,  Penang,  or  Malacca,  to  Europe,  nor  in 
the  direct  course  from  any  one  of  those  four  places,  Stn- 
capore,  Penang,  Makicca,  or  Batavia,  to  any  other  of 
those  four  places ;  but  the  said  port  of  Sourabaya  is  di* 
rectly  out  of  the  course  from  each  of  the  said  four  places 
to  Europe,  and  from  each  of  the  said  four  places  to  any 
other  of  them,  and  is  distant  from  Batavia  400  miles 
eastward ;  and  that  Sincapore,  Penang,  Malacca,  and 
Batavia  are  not,  according  to  the  order  in  which  the 
said  four  places  are  mentioned  in  the  policy,  in  the  said 
course  of  a  voyage  therefrom  to  Europe;  but  that  the 
direct  course  of  a  voyage  from  the  said  four  places  to 
Europe,  is  according  to  the  following  order,  viz.  Petmng, 
Malacca,  Sincapore,  Batavia,  and  that  any  port  or  place 
in  Persia  is  more  than  1000  miles  out  of  the  course  from 
any  of  the  said  four  places  to  Europe.^* 

The  underwriter  contends  that,  when  the  ship  sailed 
from  Batavia,  after  the  risk  had  commenced,  to  Soura- 
baya, to  take  in  a  further  cargo,  and  then  sailed  back  to 
Batavia,  she  sailed  on  a  voyage  not  within  the  policy,  or 
within  either  of  the  leaves  or  licences  contained  therein. 
But  independent  of  the  large  and  general  words  used  in 
the  description  of  the  voyage,  and  the  very  extended 
powers*  given  by  the  policy,  the  situation  of  the  assured. 
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and  tbe  ctrcmnstances  under  which  it  was  effected,  as 
they  must  be  infeixed  from  the  policy  itself,  make  it  pro- 
bable that  a  contract  of  the  most  open  and  comprehen- 
sive kind  was  intended  to  be  effected.    This  was  an  in- 
surance on  goods,  not  on  ships*  At  the  time  the  policy 
was  effected  th^  assured  was  uncertain  from  what  porter 
ports  of  the  Eaii  Indies  or  Persia  his  cargo  would  be 
shipped  by  his  agents ;  whether  all  at  one  place,  or  part 
at  one  and  part  at  another*    He  was  further  uncertain 
by  what  ship  or  ships,  out  of  four  which  are  named  in 
the  policy,  his  cargo  would  be  carried  ;  from  what  port 
or  ports,  out  of  four  that  are  enumerated,  such  ship  or 
ships  would  sail.     He  could  neither  foresee  into  what 
ports  or  places,  nor  for  what  purposes  the  owners  of  tbe 
ships  might  send  them,  nor  could  he  control  such  direc- 
tions ;  and  therefore,  he  frames  a  description  of  the  voy- 
age in  such  comprehensive  terms  as  may  comprise  a 
loading  of  the  cargo,  either  at  one  port  or  at  various 
ports  and  places  in  the  Easi  Lulies,  and  powers  and  li- 
cences are  also  inserted  in  the  policy,  so  as  to  meet 
almost  every  possible  contingency  of  the  destination  or 
employment  of  the  ships,  without  endangering  bis  right 
to  recover  for  a  loss  upon  the  goods,  either  on  the  ground 
of  misdescription  of  the  voyage,  or  of  any  deviation. 
Looking  at  the  policy  with  this  view,  we  think  the  words 
of  the  policy  are  large  enough  to  carry  such  intention 
into  effect,  and  that  the  sailing  from  Batixvia  with  part 
of  the  cargo  to  Sourabaya,  and  taking  in  other  part  of 
the  cargo  there,  and  then  returning  from  Sourabatftt,  by 
way  of  Batavia  to  Europe,  was  a  voy^e  within  the  con- 
templation of,  and  protected  by,  the  policy* 

It  is  argued  on  the  part  of  the  underwriter,  that  if  the 
clause  first  inserted  is  taken  alone,  the  meaning  of  the 
words  '^  touch,  stay,  and  trade  at  all  or  any  ports  what- 
soever in  the  East  Indies  "  can  only  mean  such  ports  and 
places  as  the  ship  may  touch  at  in  the  usual  course  of  a 
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voyage  from  one  or  other  of  the  four  enumerated  places 
to  Europe ;  that  the  leave  to  stay  ahd  trade  implies 
that  the  ship  is  lawfully  at  the  place  where  such  trading 
and  staying  is  to  take  place^  that  is,  some  port  or  place 
in  the  course  of  the  voyage.    But  that  this  cannot  be 
the  meaning  of  the  present  policy  appears  clear  from  the 
remainder  of  the  clause,  viz.  "  any  ports  or  places  what- 
soever, in  the  East  Indies,  Persia,  or  elsewhere."    Now, 
as  the  special  verdict  has  found  expressly,  that  any  port 
or  place  in  Persia  is  more  than  1000  miles  out  of  the 
course  from  any  of  the  said  places  to  Eurapef  it  follows 
that  the  trading  cannot  be  intended  to  be  confined  to 
such  ports  or  places  only  as  the  ship  touches  at  in  the 
course  of  such  voyage.    In  the  same  manner  as  in  the 
case  of  Metcalf  v.  Parry  (a),    where  the  clause  was 
"  with  liberty  to  call  at  all  or  any  of  the  West  Itidian 
hhnds,  Jamaica  included/'  it  was  held  that  the  inser- 
tion of  Jamaica,  which  was  600  miles  out  of  the  usual 
course,  shewed  the  intention  to  be  that  the  ship  might 
stop  at  any  of  the  islands,  though  out  of  the  course  of  the 
usual  voyage. 

Again,  taking  up  the  question  on  the  second  clause  of 
licence,  the  words  used  are,  taken  alt<^ther,  of  a  mean- 
ing eqtially  general  with  those  in  the  first,  viz:  "  it 
should  be  lawful  for  the  said  ship,  in  that  voyage,  to 
proceed  and  sail  to,  and  touch  and  stay  at,  any  portu  or 
places  whatsoever  or  wheresoever,  in  any  direction,  or  far 
my  purpose/'  It  is  contended  that  the  generality  of 
this  licence  is  restrained  by  the  words  "  in  that  voyage," 
but  upon  that  construction  what  sense  can  be  given  to 
the  words  "  in  any  direction  ?"  Words  that  are  irrecon- 
cileable  with  touching,  for  the  purpose  oi  trade,  m  the 
onward  course  of  the  voyage  only,  and  the  insertion  of 
these  words  in  the  policy  distinguishes  the  case  from  that 
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of  Hogg  V.  Homer  {a),  which  was  cited  on  the  part  of 
the  plaintiff  in  error.  Upon  the  whole,  therefore,  we 
think  the  shipping  part  of  the  cargo  at  Batavia,  and 
thence  proceeding  to  Scurabaya  and  shipping  other  part 
of  the  caigo  there,  and  thence  sailing  back  to  Batavii, 
and  thence  with  the  cargo  to  AtUwerp,  was  a  trading 
voyage  from  Batavia  to  Antvoerp^  by  the  way  of  Soura 
bayUf  with  the  intention  of  the  parties,  as  expressed  in 
the  policy,  and  the  two  several  clauses  of  licence  con- 
tained therein. 

Having,  therefore,  fully  considered  this  the  first  objec- 
tion made,  it  becomes  scarcely  necessary  to  do  more  than 
advert  to  the  two  which  remain.  For  if  the  sailing  from 
Baiama  to  Sourabaya,  and  back  to  Baiavia,  and  thence 
to  Europe,  is  a  voyage  described  in  the  policy,  it  f<d- 
lows  immediately  that  it  cannot  be  treated  as  a  devia- 
tion. Indeed,  as  one  of  the  places  to  which  the  ship 
might  go  on  the  voyage  is  a  port  in  Persia,  and  as  the 
special  verdict  does  not  find  that  Sourabaya  is  out  of  the 
course  to  Persia,  we  should  not  be  justified  upon  this 
more  restrained  ground  in  considering  this  as  a  deviation 
from  the  voyage  insured. 

As  to  the  third  point,  that  the  goods  landed  at  Soura- 
baya are  not  covered  by  the  policy,  the  question  is,Wbe- 
ther  Sourabaya  is  a  loading  port  within  the  meaning  of 
the  policy  ?  Besides  referring  to  the  opinion  we  have 
already  expressed  on  the  first  objection,  which  also  in- 
volves this  question,  we  think  the  two  cases  of  Vioktt  v. 
Allnuit  (6),  and  Barclay  v.  Stirling  (c),  go  the  full  length 
of  establishing  that,  under  the  usual  clause  in  a  policy, 
*'  with  liberty  to  touch  at  a  port  for  any  purpose  what- 
ever," is  included  a  liberty  to  touch  for  the  purpose  of 
taking  on  board  part  of  the  cargo  covered  by  the  policy, 
after  the  policy  had  attached  on  part  taken  in  at  the 


(a)  Park  on  lMoranoe,444. 
(c)  5  M.  &  S.  6. 


(6)3Taant.  419. 
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loading  port ;  and  in  this  oase  the  leave  is  not  confined 
to  touching  and  staying,  but  extends  expressly  to  taking 
on  board,  discharging,  reloading,  and  exchanging  goods. 
Upon  the  whole,  therefore,  we  think  the  plaintiff  be- 
low entitled  to  recover  the  loss  upon  the  whole  of  the 
cargo,  both  that  loaded  at  Batavia  and  that  loaded  at 
Sourabaya,  and  therefore  think  the  judgment  given  by 
the  Court  of  King's  Bench  should  be  affirmed. 

Judgment  affirmed. 
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SoLABTE  and  Others,  Assignees  of  Alzedo,  a  Bank-     April  72. 
i^P^  ogoinst  Palmer  and  Another. 


ASSUMPSIT  hy  indorsees  against  indorsersof  a  biU 
of  exchange  for  682/.  drawn  by  Keats  upon  and  ac- 
cepted by  Jones  ^  Co,,  indorsed  by  Keaii  to  the  defend- 
ants and  by  the  defendants  to  the  bankrupt  Alzedo, 
whose  assignees  were  the  plaintiffs  below  as  well  as  in 
error.  The  declaration  averred  non-payment  by  the  ac- 
ceptors and  notice  thereof  to  the  defendants.    At  the 

• 

trial  before  Lord  Tenierden  at  the  Guildhall  Sittings,  the 
defence  was  rested  on  the  insufficiency  of  the  notice  of 
non-payment  given  to  the  defendants.  —  The  plaintiffs 
proved  that  the  bill,  which  had  been  deposited  by  the 
plaintiffs  at  their  London  bankers,  was  duly  presented  by 
them  for  payment,  on  the  15th  of  December,  the  day  it 
became  payable,  and  was  refused  payment;  that  on  the 
16th  of  December  (a)  it  was  returned  to  the  plaintiffs 
for  non-payment,  and  that  on  the  17  th  (a)  the  plaintiffs 


The  notice  of 
non-payment 
ofa  bill  by  the 
acceptor,  eiven 
by  the  holder 
to  the  drawer 
or  indorser, 
should,  either 
expressly  or 
by  necessary 
implication, 
inform  him 
that  it  has 
been  disho- 
nored, and 
that  the  hol- 
der looks  to 
him  for  pay- 
ment. 


(a)  Haynes  t.  Birkt,  8  B.  &  P.  699;    Scoii  r.  lAfford,  9  Eut,  847 ; 
^^eT.  Trimmer,  15  East,  291. 
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caused  Messrs.  Pearctf  their  attoniies,  to  write  a  letter 
to  the  defendants  coached  in  the  following  terms. 

Addressed  to  Messrs.  Palmer  and  Bouch. 

"  Gentlemen,  "  17  December  1825. 

•'  A  bill  for  682i  drawn  by  Mr.  Joseph  Keatt 
npon  Messrs.  DanielJones  and  Co.  and  bearing  your 
indorsement,  has  been  put  into  our  hands  by  the  assign 
nees  of  Mr.  J.  R.  Alzedo,  with  directions  to  take  legal 
measures  for  the  recovery  thereof,  unless  immediately 
paid  to,  "  Gentlemen,  Yours,  &c. 

"  J.  if  S.  Pearcer 


The  receipt  of  this  letter  by  the  defendants,  on  the 
17th  oi December,  was  proved.  Lord  Tenterden  told  the 
jury  that  this  letter  was  not  such  a  sufficient  notice  of 
the  dishonour  and  non-payment  of  the  bill  of  exchange 
declared  on,  as  would  intitle  the  plaintiffs  to  support 
their  action  against  the  defendants.  A  bill  of  exceptions 
was  tendered  to  this  direction  by  the  plaintiffs'  counsel. 
The  jury  gave  a  verdict  for  the  defendants,  and  judg- 
ment having  been  entered  up  thereon,  a  writ  of  em)r 
was  brought,  which  was  now  argued  by 


U.  V.  Richards  for  the  plaintiffs.— This  is  a  notice  by 
the  holder,  pointing  out  the  date  and  amount  of  the  biO, 
with  the  names  of  the  drawer  and  acceptor,  and  addressed 
to  the  indorsers,  and  sufficiently  imports  that  the  holder 
intended  to  charge  the  defendants.  The  purpose  of  such 
a  notice  is  to  apprise  persons  collaterally  liable  on  a  bill 
that  the  holder  looks  to  them  for  payment,  and  if  that 
information  is  substantially  conveyed,  no  particular 
form  of  words  is  requisite.     This  rule,  collected  from 
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Tittdaly.  Brown  (a),  is  adopted  in  the  best  text  wri->        1831. 

tere  (6),  and  by  Lord  Tenterden  in  Hartley  v.  Case  (c)*      s***^^**^ 

If  the  ktter  had  stated  that  the  bill  had  been  disho*      and  othen 

noured,  without  adding  by  whom^  viz.  whether  by  in**      palmer 

dorser  or  acceptor,  no  more  information  would  hare  been 

conveyed.    The  dictum  of  Ashurst  J.  in  Tindal  v.  Brown , 

that "  notice  means  something  more  than  knowledge^  be^ 

cause  it  is  competent  for  the  holder  to  give  credit  to  the 

maker/'  is  explained  by  Butter  J.  in  the  same  ease,  thus : 

^  Though  there  is  no  prescribed  form  of  this  kind  of 

notice,  yet  it  must  import  that  the  holder  considers  the 

indorser  as  liable,  and  expects  payment  from  him,  that 

he  may  have  his  remedy  over  by  an  early  application^ 

then  it  becomes  his  business  to  take  up  the  note."  In  this 

case  the  notice  does  not  merely  convey  the  knowledge  that 

the  bill  was  not  paid,  but  also  shews  that  the  holder 

Mrill  take  legal  measures  if  it  is  not  paid.    That  satisfies 

the  test  in  Ashurst  J.'a  judgment,  that  the  notice  did  not 

ODly  shew  that  the  acceptor  does  not  intend  to  pay,  but 

that  the  holder  does  not  intend  to  give  credit.    [Lord 

Lyndhurst  C.  B. — It  would  be  quite  consistent  with  the 

notice  contained  in  this  letter  that  the  holders  had  com«* 

mitted  laches  in  not  duly  presenting  the  bill  for  pay-« 

ment,  and  had  thereby  lost  their  remedy  against  the 

drawer  and  indorsers.    A  notice  that  the  bill  had  been 

dishonoured  by  the  acceptor,  would  import  that  it  had 

been  duly  presented  and  payment  had  been  refused.] — 

Supposing  this  notice  falsely  gave  notice  of  a  liability 

which  never  existed,  the  demand  of  payment  put  the 

indorsers  on  their  guard,  and  shews  they  a:re  looked  to 

for  payment. — [Lord  Lynd/turst  C.  B.    Is  the  defendant 

to  infer  the  existence  of  every  previous  fact  necessary  ta 

(a)  1 T.  R.  160. 

(6)  Biylej  on  Bills,  4tb  ed.  206 ;  Cbittj  on  BilU,  6th  t d.  226 ;  2  Stork* 
OB  Et.  261. 
(e)  4  B.  fie  C.  3S9. 

C  C 
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produce  his  liability,  from  tho  threat  of  legal  proceedings? 
In  Tindal  v.  Brown,  BullMr  J.  says,  ''  The  purpose  of 
giving  notice  is  not  merely  that  the  indorser  should 
know  that  the  note  is  not  paid,  for  he  is  chargeable  only 
in  a  secondary  degree;  but  to  render  him  liable  you 
must  shew  that  the  holder  looked  to  him  for  payment, 
and  gave  him  notice  that  he  did  so ;"  but  though  the 
above  are  pointed  out  as  requisites  of  the  notice,  it  is 
not  there  decided  that  no  further  information  is  neces- 
sary.] In  Hartley  v.  Case  (a),  a  bill  was  drawn  by 
Richard  Jesson  Case  on  a  person  similarly  named,  and 
accepted  by  him  as  R.  J.  C.  the  elder.  The  indor- 
see sued  the  drawer  and  proved  his  notice  addressed  to 
the  defendant  in  the  following  terms :  *'  I  am  desired  to 
apply  to  you  for  the  payment  of  the  sum  of  150L  due 
to  myself  on  a  draft  drawn  by  Mr.  Case  on  Mr,  Casey 
which  I  hope  you  will  on  receipt  discharge,  to  prevent 
the  necessity  of  law  proceedings,  which  will  otherwise 
immediately  take  place."  That  notice  gave  no  informa- 
tion respecting  which  Case  was  intended. — [7Viid!a/C.J. 
Their  persons  must  have  been  different ;  at  all  events  no 
such  notice  would  have  been  necessary  to  Case  the  or- 
ceptor,] 


Whateley  contrsl,  for  defendants. — It  .is  of  great  im- 
portance that  the  notice  should  contain  clear  information 
of  the  dishonour,  by  stating  what  the  bill  is,  that  pay- 
ment has  ho&L  refused  by  the  acceptor,  and  that  oa  that 
account  the  holder  looks  to  the  indorser  for  payment. 
If  no  notice  of  dishonour  is  given,  the  law  presumes  in- 
jury to  the  drawers  and  indorsers,  in  preventing  their 
taking  timely  steps  to  obtain  payment  from  the  parties 
respectively  liable  to  them  (a).     He  referred  to  Marhis, 

(a)4B.&C.SS0. 

(a)  See  Whitfidd  r.  Savage,  2  B.  &  P.  280  ;    Orr  v.  Majfiamu,  7  Eut» 
W2 ;  tec  Barley  on  Bills,  4lh  ed.  295. 
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4th  Edit  21 .    Beawes'  Lex  Mercatoria,  6th  Edit.  67 1  •— 
[Tindtd,  C.  J.     Protest  being  always  necessary  on  non- 
payment of  a  bill  abroad,  foreign  writers  contain  little 
on  the  subject  of  notice.] — ^The  requisites  of  a  formal 
protest  are  here  supplied  by  averments  of  presentment 
and  demand  of  payment,  refusal  to  pay  and  notice  to 
defendant  of  the  premises,  but  the  notice  proved  does  not 
support  those  averments.    It  does  not  even  state  accept- 
ance of  the  bill,  far  less  its  dishonour.     Suppose  the  de- 
fendant had  paid  the  bill  according  to  notice,  without 
knowing  the  acceptor,  or  that  laches  in  presentment 
to  him  had  occurred,  he  would  have  lost  his  remedy 
against  the  other  parties  to  the  bill,  whose  liability  was 
discharged  by  that  laches,  —  [Lord  Lyndhurst,  C.  B, 
This  notice  does  not  put  the  defendant  on  his  guard,  un- 
less he  can  so  far  infer  from  it  that  the  bill  was  not  paid 
as  to  apply  to  a  previous  indorser  for  the  amount.] — Hart^ 
ky  V.  Case  shews  that  a  notice  of.  dishonor  must  inform 
the  party  to  be  charged  that  payment  of  the  bill  has 
been  refused  by  the  acceptor.    There  a  mere  demand  of 
payment  was  held  insufficient 
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Richards  in  reply. — As  acceptance  of  the  bill,  if  al- 
leged, need  not  have  been  proved  between  these  par- 
ties {b),  it  was  not  requisite  in  the  notice.  The  doctrine 
in  Tindal  v.  Broum  not  being  denied,  the  defendant 
must  have  gathered  the  fact  of  dishonor  from  this  letter, 
^hich  is  all  that  is  requisite. 

Cur.  adv.  vult. 


Tindal,  C.  J.  now  delivered  judgment    The  ques'- 
tion  in  this  case  is.  Whether  the  direction  of  Lord 

(a)  TowMr  t.  Bean,  4  D.  &  C.  312.  overruling  /ones  ▼.  Morgan^  2  CampK 
474. 

CO  2 
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Tenterden  to  the  jury  —  that  the  letter  given  in  evidence 
at  the  trial,  and  set  out  upon  the  bill  of  exceptions,  was 
not  sufficient  notice  of  the  dishonour  and  non-payment 
of  the  bill,  and  that  upon  such  evidence  the  jury  ought 
to  find  a  verdict  for  the  defendants  —  was  a  proper  di- 
rection or  not?  And  we  are  of  opinion  that  the  direc- 
tion was  proper,  and  that  the  judgment  which  has  been 
given  for  the  defendants  must  be  affirmed. 

The  notice  of  dishonour  which  is  commonly  substituted 
in  this  country,  in  the  place  of  the  formal  protest,  which 
is  in  other  countries  essential  to  enable  the  plaintiff  to 
recover  (a),  most  certainly  does  not  require  all  the  pred- 
sion  and  formality  which  accompanied  the  regular  pro- 
test for  which  it  has  been  substituted.  But  it  should 
at  least  inform  the  party  to  whom  it  is  addressed,  either 
in  express  terms  or  by  necessary  implication,  that  the 
bill  has  been  dishonoured,  and  that  the  holder  looks  to 
him  for  payment  of  the  amoui^t. 

The  allegation  in  the  declaration  is,  that  the  bill  has 
been  presented  to  the  acceptor,  who  has  refused  payment, 
whereof  the  defendant  has  had  notice.  Consequently, 
to  satisfy  that  allegation,  though  no  express  form  of 
words  is  necessary,  the  notice  should  convey  an  intima- 
tioH  to  the  party  to  whom  it  is  addressed,  that  the  bill  is 
in  fact  dishonoured.  Now,  looking  at  the  notice,  we 
think  no  such  intimation  is  conveyed  in  terms,  or  is  to 
be  necessarily  inferred  from  its  contents. 

Besides  it  is  perfectly  consistent  with  this  notice,  that 
the  bill  has  never  been  presented  at  all,  and  that  the 
plaintiff  means  to  rely  on  some  legal  excuse  for  the  noo- 
presentment.  The  present  case  is  stronger  against  the 
sufficiency  of  the  notice  than  that  of  Hartley  v.  Ca«{fi)y 
where  there  was  at  least  an  allegation  that  the  bill  had 
become  due,  which  is  not  found  here.    This  letter  mav 

(a)  PotkUr  Traiti  du  CtmtrAt  dt  Chtmge,  Put  I.  o.  S.  t.  2.  Aft.  1. 1  S« 

(fr)4B.&C.  SS?. 
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not  improbably  have  been  written  with  a  different  in- 
tent, than  that  of  giving  notice  of  the  dishonour  to  the 
indorsers,  and  may  have  been  information  that  an  action 
was  about  to  be  brought  by  the  attorney,  taking  for 
granted  that  the  notice  of  the  bill's  dishonour  had  been 
given  in  the  ordinary  way,  before  the  bill  was  put  into 
his  hands  for  the  purpose  of  suing  thereon.  At  all 
events,  however  intended,  it  appears  to  us  not  to 
amount  to  such  notice. 

We  therefore  think  judgment  ought  to  be  aiBrmed. 

Judgment  affirmed. 


1831. 
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Wakeling  a^aiit5^  Watson. 


May  3. 


.  A  RULE  had  been  obtained  to  set  aside  a  subpcma  ad 
respondendum  for  being  tested  in  the  name  of  Sir  W, 
Alexander,  knight,  instead  of  Lord  I/yndhursL  Cause 
was  now  about  to  be  shewn  for  the  plaintiff,  when  the 
Court  suggested  that  he  should  take  a  rule  to  amend  the 
writ^  in  order  that  both  rules  might  be  disposed  of  at  the 
same  time. 

On  shewing  for  cause  that  the  amendment  in  the 
writ  had  been  made,  the  rule  for  setting  aside  the  writ 
was 

Discharged  without  costs  (a). 

(a)  Id  WUKaau  t.  Ball,  Euh.  E.  1831.  a  motion  (o  set  aside  a  writ  for  a 
flimilar  defect,  was  withdrawn  on  the  Court  intimating  that  the  writ  might 
hm  amended. 

In  Morru  r.  Hsrhwi,  1  Pri.  R.  246.  a  rule  to  set  aside  a  writ  of 
9M0  mimu  for  being  tested  in  the  name  of  Sir  ^.  M* Donald,  instead  of  Sir 
J.  ITumpBon,  waa  made  absolute  with  costs,  on  the  ground  that  though  the 
original  writ  was  correct,  the  copjf  served  was  not  a  trqe  copj  of  it.  See 
Amom.  2  Chitt.  R.  239. 


The  teste  of  a 
writ,  if  irre- 
gular, in  nam- 
ing^ a  late 
Chief  Baron 
instead  of  the 
existing  one, 
may  be 
amended ; 
a  rule  for  set- 
ting it  aside 
was  discharg- 
ed. 
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April  26.  Anonymous. 

A  rule  for  /^OLERIDGE  had  obtained  a  rule  for  judgment  a» 
in'lEf  a*"'  i°  ^^  of  ^  non-suit,  against  which  Sir  W.  Owen 
nonsuit,  will  shewed  cause  for  not  proceeding  to  trial,  that  the  par- 
absolute  ^i^s  h&<l  agreed  for  payment  of  the  debt  and  costs  by 
while  any  ^^3  defendant,  by  instalments  :  that  though  the  time  for 

thing  remains  •'  ,  ° 

due  under  an  payment  had  elapsed,  an  instalment  of  the  costs  re- 

Kr'the    maineddue. 

parties  to  pay  Rule  Discharged  with  Costs. 

by  instal- 
ments. 


April  fi7.  Anonymous. 

Requisites  of  lyTOTICE  of  justification  of  bail  stated  that  the  two 
w^re  bail^to  persons  seeking  to  justify  were  bail  of  the  defen- 

sherift  justify  dant  to  the  sheriff.  In  fact,  there  were  three  defendants, 

and  they  had  been  bail  for  two  of  them. 

Baylby,  B.  —  It  was  clear,  by  the  bail  bond,  who 
these  persons  seeking  to  justify  were ;  therefore,  I  think 
the  use  of  singular  for  the  plural  does  not  vitiate  the 
notice. 

The  Bail  justified. 


April29.  Smith  v.  Cooper,  a  Prisoner. 

The  costs  of     C\^  ^^^^  appearing  to  justify,  Chilton  applied  for  5L 

fufon^osi^^  ^^^^  ^^  ^  previous  opposition  at  which  the  bail  had 

to  bail  must,    been  rejected. 

in  Exchequer, 

be  paid,  before  other  bail  can  justify. 
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Bayley,  B.  —  In  the  King*s  Beuch|  after  notice  has        1831. 
been  given  of  justifying  a  third  set  of  bail,  the  plaintiff 
is  entitled  f  o  costs  before  they  can  justify. 

The  Master  certified,  that  in  this  court,  after  one  sue-  , 
cessful  opposition,  bail  cannot  justify  on  the  second  no- 
tice  till  5/.  has  been  paid  forcosts  of  that  opposition. 

This  rule  having  been  complied  with,  the  bail  justified. 


In  the  Matter  of  the  Estate  of  Ann  Vyv  yan.  April  27. 

JMOS  moved  for  an  attachment  against  an  executor  Rule  for  at- 
for  not  delivering  his  account  at  the  Legacy  Duty  agains^'an  ex- 
Office,  ecutor,  for 

A  rule  m^i  was  obtained  for  the  executor  to  account,  ing  account  at 

which  was  made  absolute,  no  cause  being  shewn.  There  }f^^^yP^^y, 

'  °  Office,  IS  ni« 

was  an  affidavit  of  the  personal  service  of  that  rule,  and  only, 
that  a  person  had  searched  the  book  at  the  Legacy  Of- 
fice, where  such  account  ought  to  be  entered,  and  that 
none  was  found  there. 

Per  Curiam.  —We  think  the  rule  for  an  attachment 
must  not  be  absolute  in  the  first  instance,  as  the  executor 
may  have  some  excuse  for  not  complying  with  the  former 
rule.  In  the  King's  Bench  only  two  rules  for  attach- 
ments are  absolute  in  the  first  instance,  one  against  the 
sheriff  for  not  bringing  in  the  body  of  the  defendant,  and 
the  other  against  a  party  for  not  paying  costs  according 
to  the  master's  allocatur  (ay. 

Rule  nisi  granted,  unless  cause  shewn  to  the  contrary 
iQ  eight  days.  No  cause  being  shewn,  it  became  abso- 
lute, and  attachment  issued. 

(a)  Tidd,  9tb  ed.  4S0. 
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Aprildo,  Gould  v.  Davis. 

AplaintiiTand  tERVIS  had  obtained  a  rule,  calling  on  the  plaintiff, 
tied  an^acSon  ^^^  defendant,  and  one  Pollard,  to  shew  cause  why 
for 25/.  by  the  they  6r  one  of  them  should  not  deliver  to  the  plaintiff's 
giying  a  bill  attorney  a  bill  of  exchange  for  24/.  given  by  the  de- 
fer 24/.,  19/.  fendant  to  the  plaintiff,  in  satisfaction  of  his  debt  and 
thereof  being  .  .  •     ,   .       ,     t       >•       i»  t>  i 

for  the  debt,    costs  m  the  action,  and  deposited  in  the  hands  of  Po/- 

and  6/.  for       /^^j  ^    consent  of  both.    The  affidavit  stated  that  the 

the  costs  in-  .      -^ 

curred,  action  was  brought  to  recover  25/^  and  would  have  been 

eve'r  nearly"  ^"^^  ^*  ^^^  ^^^  Monmouth  assiz%>  but  that  after  notice 
amounted  to  of  trial  given,  briefs  prepared,  and  witnesses  subpoenaed, 
plaintiff's  at-    ^^^  defendant  called  on  the  plaintiff's  attorney,  and 

torney  was       offered  to  pay  him  23/.  for  the  debt  and  coste.    The 

not  a  party  to  . 

this  arrange,    latter  declined  accepting  it  without  instructions  from 

Wu"beine'*de-  ^'*  client  The  plaintiff  and  defendant,  however,  met 
posited  in  the  afterwards  on  the  same  day,  and  agreed  that  the  de- 
third  person,    fendant  should  give  a  bill  for  24/. ;  19/.  for  the  debt 

was  ordered    due  to  plaintiff,  and  6/.  for  costs,  to  be  placed  in  the 

to  be  deliver-  r  »  >  r 

ed  up  to  the     hands    of  Pollard.      It   had  been  stated  by  the  de- 

plaintiflTs  at-  fendant  that  plaintiff  was  in  very  needy  circumstances, 
torney,  in  sa-  ,    '^  j  j 

tisfaction  of     The  costs  incurred  were  nearly  equal  to  the  amount  of 

his  costs.  ^y^^  ^jjj  g^^^  ^     £y^^  ^^^    ^^  ^j^j 

John  Evans  shewed  cause. — It  is  true  that  a  plaintiff 
and  defendant  may  settle  an  action  without  interventioa 
of  the  plaintiff's  attorney,  if  no  fraudulent  intention  to 
cheat  him  of  his  costs  appear.  Chapman  v.  Haw.  (Jb) 
Now  no  such  collusion  appears  here,  express  provision 
being  made  for  costs,  and  no  notice  having  been  given 
to  the  defendant  by  the  attorney  not  to  settle  with  the 
plaintiff  till  his  bill  was  paid.   Wehh  v.  HoU.  (c)    The 

(d)  1  Hen.  Bla.  122.  (6)  1  Tsuot  341.  \t)  Do^gl.  S3S. 
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4rule  does  not  call  on  plaintiff  or  defendant  to  pay  costs,  1831. 
Jbat  requires  them  and  another  person  to  deliver  a  docu- 
ment which  is  not  in  the  possession  or  control  of  either. 
Had  the  defendant  been  a  party  to  a  fraud  in  depriving 
the  plaintiff's  attorney  of  his  costs,  the  rule  should  have 
called  on  him  to  pay  them.  The  plaintiff  is  here  called 
on  by  rule  to  pay  his  attorney's  bill,  but  his  right  course 
is  by  action.  The  attoniey's  lien  never  attached  on  this 
document  in  the  hands  of  Pollard,  nor  is  it  indorsed. 

Jervis,  in  support  of  the  rule.— No  affidavit  being 
filed  on  the  other  side,  it  is  uncontradicted  that  the 
plaintiff  was  insolveit.  Then  the  only  course  of  his 
attorney  to  recover  bis  costs  was  to  proceed  with  the 
action,  (a)  or  to  obtain  this  rule.  It  is  sworn  that  the 
costs  incurred  are  larger  than  the  amount  of  the  bill 
given,  and  that  the  bill  was  given  by  the  defendant  for 
the  express  purpose  of  depriving  the  attorney  of  his 
costs.  Now  in  Chapman  v.  Haw  (6)  the  proposal  to 
compromise  came  from  the  plaintiff,  who  swore  he  was 
at  all  times  ready  to  pay  the  costs  to  his  attorney,  had 
application  been  made.  Turwin  v.  Gibson  (c)  applies. 
There  an  executrix  sought  to  distribute  assets  which 
were  the  fruits  of  a  decree  of  the  Court  of  Chancery  to 
the  bond  creditors  of  her  deceased  husband,  in  the  usual 
course  of  administration,  but  Lord  Hardvricke  said  that 
a  solicitor,  in  consideration  of  his  trouble  and  money  in 
disburse  for  his  client,  had  a  right  to  be  paid  out  of  the 
sum  decreed  to  the  administratrix,  and  had  a  lien  on  it 
before  the  bond  creditors  of  the  plaintiff.  He  added, 
that  that  was  constantly  the  rule  of  that  Court.  That 
case  was  relied  on  in  Gr^n  v.  Eyles,  {d)  which  es- 
tablishes that  an  attorney  has  a  lien  for  his  bill  on 

money  levied  by  a  sheriff,  under  an  execution  on  a  judg- 

•  ■ 

(a)  Sea  NtUonw.  WiUoH,  6  Biog.  668.  (h)  I  TftBot.  S41. 

(c)  %  Atk.  720. 727,  (<f)  1 H.  Bit.  182. 
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1831.  ment  recovered  by  his  client,  and  is  entitled  to  have  it 
paid  over,  though  the  defendant  has  given  the  sheriff  no- 
tice to  retain  the  money,  and  that  a  motion  woald  be 
made  to  set  aside  the  judgment  for  irregularity.  In  Welsh 
V.  Hok  the  defendant  compromised  with  plaintiff  after 
long  imprisonment,  but  here  the  bill  is  the  fruit  of  the 
action,  which,  bad  it  come  to  the  attorney's  hands, 
might  have  been  stopped  by  him  in  transitu  for  payment 
of  his  costs,  (a)  Notice  has  been  given  to  the  holder 
not  to  deliver  up  the  bill  to  the  plaintiff.  He  also  men- 
tioned Wilkins  v.  Carmichad.  (Jb) 

Batlby,  B.  (c) — This  rule  must  be  made  absolute. 
Where  there  is  any  collusion  between  the  plaintiff  and 
defendant,  in  order  to  deprive  the  attorney  of  his  costs, 
he  may  go  on  with  the  action,  and  compel  the  defendant 
to  pay  them  to  him.  {d)  Here  a  settlement  took  place 
between  the  plaintiff  and  defendant,  at  a  time  when  they 
knew  that  the  plaintiff's  attorney  had  a  claim  for  costs. 
Now  the  plaintiff  has  only  a  right  to  recover  his  debt, 
and  the  costs  ought  to  be  paid  into  the  hands  of  the 
attorney.  But  the  security  here  given  is  not  for  die 
debt  alone,  but  for  costs  also.  The  plaintiff  is  sworn  to 
be  in  needy  circumstances.  The  security  of  the  bill  is 
given  under  pressure  of  an  action.  Who  is  entitled  to 
the  benefit  of  it?  If  a  judgment  had  been  procured 
through  the  medium  of  the  attorney,  he  would  have  a 
lien  on  it,  and  would  receive  the  money,  that  out  of  it 
he  might  reimburse  himself.  Here,  instead  of  proceed- 
ing to  judgment,  a  bill  is  given,  partly  as  a  security  for 

(«)  Tidd,  Oth  6d.  8S7.  (fr)  Doogl.  104. 

(e)  Lord  Lyndharst  was  ibtent  in  the  Court  of  Cbaneerj. 

{d)  Bat  mere  saspioion  of  oollasion  will  not  soffice  ;  it  nost  be  ole«rl/ 
etiablished,  or  tbe  attorney  oanoot  proceed  to  trial  for  bia  oosta.  "StboB  v* 
WUtaik,  Gfiing.  668.  wbere  tbe  attomej  bafbg  obtained  a  verdict,  Ite 
Conrt  of  C.  P.  set  it  aside,  and  tta  jcd  tbe  proceedings  witbont  costs. 
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the  debt  due^  and  partly  in  satisfaction  of  the  costs  due        1831. 
to  the  plaintiff's  attorney.     He  has  a  right  to  the  pos-       '^'^' 
session  of  the  bill,  to  pay  himself  what  is  due  to  him  in  v. 

respect  of  the  action,  and  io  be  tmstee  for  the  plaintiff 
for  the  difference,  if  any.  Nor  will  this  alter  the  situa- 
tion in  which  the  parties  are  placed,  for  the  plaintiff 
having  agreed  to  discharge  the  defendant  for  241.  he 
will  be  discharged  accordingly. 

Garrow,  B. — ^The  plaintiff,  on  whom  this  will  ope- 
rate, was  liable  to  pay  costs  to  his  attorney,  though,  he 
has  here,  by  his  own  act,  prevented  him  from  re- 
ceiving them*  If  an  attorney  was  in  all  cases  driven 
to  refuse  proceeding  in  a  suit  till  he  received  a  deposit, 
on  account  of  its  expenses,  it  would  be  a  great  inconve- 
nience to  tbe  majority  of  suitors.  In  most  cases,  an 
action  is  proceeded  in  by  the  attorney,  in  the  just  ex- 
pectation that  the  costs  incurred  will  be  repaid  into  his 
own  hands. 

BoLLAND,  B. — In  Turwin  v.  Cribson,(a)  the  pro- 
ceeds of  a  decree  were  in  the  hands  of  the  executrix, 
but  an  order  was  made  on  her  that  the  attorney's  de- 
mand should  be  paid  before  that  of  any  bond  creditor 
Upon  the  authority  of  that  case,  I  think  the  rule  should 
be  absolute. 

Rule  absolute. 


# 

The  King  against  Wrangham.  May  3, 

T\   POLLOCK,  on  behalf  of  the  assignee  of  Wrong-  An  extent  lies 

•    ham,  an  insolvent,  moved  to  set  aside  an  extent  Spirent  * 

.  agent  of  a 

fire  intnrance  company,  where  it  is  found  on  inquisition  that  he  has  received  » 
sum  due  to  the  crown  for  insurance  duties,  though  the  company  be  also  liable  to 
the  crown. 

(a)  3  Alk.  720.  727. 
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183t.       issued  against  him.    The  insolvent  acted  as  the  Lowtk 

ThTkimo     ^S^^^ of  ^^®  county  fire  insurance  office,  and,  as  such, 
V-  had  collected  177/.  in  respect  of  premiums  and  duties, 

Wbanoham 

for  which  he  was  bound  by  bond  duly  to  account  to  his 

employers,  A  debt  to  the  crown  for  duties  to  this 
amount  being  found  due  on  inquisition,  the  usual  affi- 
davits were  also  made,  stating  that  the  defendant  owed 
177/.  to  the  crown,  which  was  in  danger  of  loss ;  and 
the  extent  thereupon  issued. 

D.  Pollock  contended  that  the  insolvent's  estate 
ought  to  be  divided  among  his  creditors,  including  the 
county  fire  office,  who  were  primarily  liable  to  the 
crown  for  the  duties  received.  There  was  no  privity 
between  the  crown  and  the  insolvent. 

Shepherd,  for  the  crown, — The  insolvent  having  in 
his  hands  the  property  of  the  crown,  is  accountable  for 
it  as  immediate  debtor  to  the  «crown. — (He  was  th^i 
stopped  by  the  Court) 

Lord  Lyndhurst,  C.  B. — The  crown  only  claims 
that  money  which,  being  due  to  it,  came  immediately  to 
the  hands  of  the  insolvent  Wrangham*  Whoever  re- 
ceives money  belonging  to  or  due  on  account  of  the 
crown,  is  an  immediate  debtor  to  it.  Thus  if  the  insol- 
vent had  not  received  this  money,  the  creditors  would 
have  been  in  the  same  situation. 

Bayley,  B. — ^The  question  is,  whether  the  crown 
may  treat  Wrangham  as  an  immediate  debtor  or  not. 
Now  except  for  the  wrongful  act  of  his  spending  the 
money  which  he  ought  to  have  retained,  it  would  have 
been  ready  in  his  hands.  Then  why  is  the  insolvent  to 
divide  among  his  general  creditors  the  duties  belonging 
to  the  crown,  and  why  should  his  assignees  stand  in  a 
better  situation  than  himself?  If  the  county  fire  of- 
fice had  become  bankrupt,  could  not  the  crown  have 
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issued  an  immediate  extent  against  the  defendant,  to        1831. 
secure  the  duties  received  by  him  as  their  agent?  t^^ki  a 


Garrow^  B. — Though  Wrangham  was  to  account  for 
the  duties  to  the  fire  officCi  still  they  belonged  to  the 
crown.  The  fiat  was  granted  on  an  inquisition  finding 
the  defendant  indebted  to  the  crown,  as  well  as  on  the 
usual  affidavits. 

BoLLAND,  B. — ^The  inquisition  found  the  amount  of 
duties  received  by  the  defendant  to  be  177/. 

Rule  refused. 


I'. 
Wrangham. 


Re  Thomas  Wetton.  May  6. 

TJ/'ETTON  being  in  custody  of  the  sheriff  of  Staffordr  Removal  of 
shirtf  on  an  attachment  issuing  out  of  this  court,  Smtempt  to 
a  true  bill  was  found  against  him  in  Middlesex ^  for  per-  take  his  trial 

j  ury  committed  in  that  county.  anoFhS  coun- 

ty. 

Whitcombe  moved  for  a  writ  of  habeas  corpus,  direct- 
ing the  gaoler  of  his  Majesty's  gaol  of  the  county  of 
Stafford  to  have  the  body  of  Thomas  Wetton  at ''  the  next 
general  sessions  of  oyer  and  terminer  of  our  Lord  the 
King,  to  be  holden  in  and  for  the  county  of  Middlesex, 
at  the  sessions  house  for  the  said  county,  at  Clerkenwell 
in  the  said  county,  on  the instant" 

Notice  of  motion  having  been  given  to  the  defendant 
Wetton,  and  the  gaoler  of  Stafford, 

BoLLAND^  B.  (a)  granted  the  writ 

(a)  The  onlj  Jadge  in  Cosrt* 
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1831. 


May  9. 

After  a  rule 
for  judgment 
as  in  case  of  a 
nonsuit  has 
been  dis- 
charged, 
without  im- 
posing terms 
as  to  costs,  a 
rule  will  be 
granted  for 
the  costs  of 
not  proceed- 
ing to  trial. 


DocKETT  against  Reed. 

'T^HE  plaintiff  had  not  proceeded  to  trial  in  poisoance 
of  notice. 


Erie  haying  obtained  a  rule  for  jadgment  as  in  case  of 
a  nonsuit,  now  moved  for  a  rule  for  costs  for  not  pro- 
ceeding to  trial.  The  Master  certified  that  two  rules 
were  requisite,  but  that  the  rule  for  the  costs  of  the  day 
should  be  moved  first,  (a) 

Lord  Lyndhurst,  C.  B. — If  the  rule  for  judgment 
as  in  case  of  a  nonsuit  is  discharged,  (6)  we  shall  then 
be  in  a  condition  to  consider  whether  the  other  rule 
should  be  granted. 

Batley,  B. — ^There  is  no  reason  why  the  rule  for 
judgment  as  in  case  of  a  nonsuit  should  not  be  disposed 
of  before  granting  the  other  rule.  The  first  is  in  fact  a 
motion  for  a  peremptory  undertaking ;  but  if  discharged 
with  costs,  then  the  defendant  ought  to  pay  the  costs  of 
the  other  rule,  which  in  that  case  he  would  have  impro- 
perly obtained.  But  if  the  rule  for  judgment  as  in  case 
of  a  nonsuit  is  made  absolute,  the  defendant  is,  as  a  mat- 
ter of  course,  entitled  by  statute  (c)  to  costs  of  the  cause, 
including  those  of  the  day. 

Coleridge  having  given  a  peremptory  undertaking  to 
try  at  the  next  assizes,  the 


(a)  See  Morgan  ▼.  Bidgood,  1  Pri.  R.  61.     Fishtr  ▼.  Bodgkiiuom,  2  Pri. 
R.  90.  Wightw.  65. 

(6)  See  Hollock  oo  Costs,  404.    2  W.  Bla.  1093. 
'{e)  See  14  6.  2.  o.  17. 
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Rule  for  judgment  as  in  case  of  a  nonsuit  was  dis-        1839. 

charged,  without  any  direction  as  to  costs.  Dockett 

The  rule  for  costs  for  not  proceeding  to  trial  was  then  v. 

granted,  (a) 

(a)  This  role  beiog  absolnte  io  the  fint  iMtaiioe,  the  ooiti  pisyvd  followed 
of  coarse,  beiog  pajable  iaiBcdialalj  oo  taxafioB.  See  I  Pri.  R.  61.  note. 
I D.  &  R.  165«  while  thft  other  oof ts  beoame  oosts  in  the  oMse. 


RisDALE  against  Kelly.  May  9. 

JDALL  had  obtained  a  rule  to  set  aside  a  judgment  A  plea  in 

signed  for  want  of  a  plea,  for  irregularity,  with  costs.  fe^^a,Jt  does' 
The  judgment  had  been  signed  after  plea  pleaded  and  not  owe  the 

i»i^i  said  sura  "  of 

™^*  ten  pounds" 

The  declaration  was  in  debt  for  60/.  being  the  aggre-  above  de- 
gate  of  six  sums  of  10/.  alleged  to  be  due  in  the  several  aggregate 
counts.     The  plea  was,  that  defendant  did  not  owe  the  *^"?  ^®™^^t 

*^  ed  being  00/.) 

said  sum  ''  of  ten  pounds*'  above  demanded.  will  not  au- 

thorize the 
signing  judg- 

Jervis  and  Temple  shewed  cause. — ^The  plea  is  a  nul-  ment  for  want 
lity,  being  pleaded  to  the  whole  declaration,  and  not  J^^^amount^ 
confined  to  any  particular  count.  M'Donnell  v.  M^Don-  may  be  re- 
neO.  (6)     If  the  plaintiff  had  demurred,  the  defendant  g^^g"  "^'^ 
would  have  obtained  the  time,  which  was  his  object 

Ball,  in  support  of  the  rule. — This  plea  sufficiently 
meets  the  declaration,  for  the  particular  sum  mentioned 
may  be  rejected  as  surplusage.  Atwood  v.  Bonackh.  (c) 
There  issue  haying  been  joined  on  a  similar  plea,  the 
Court  refused  a  rule  for  permitting  the  plaintiff  to  sign 
judgment  as  for  want  of  a  plea,  saying  that  he  might 
withdraw  his  similiter  and  demur,  though  the  inclination 
of  Lord  Tenterden^s  opinion  was,  that  the  declaration 

(*)  8  B.  &  P.  1T4.  (c)  1  D.  &  R.  4W. 
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1830.       was  sufficiently  covered  by  the  averment  *'  that  the  de- 
^jj^^      fendant  did  not  owe  the  money  above  demanded/'  and 
v«  that  the  words  ''  of  ten  pounds"  might  be  rejected  as 

surplusage. 

Lord  Lyndhurst,  C.  B. — I  perfectly  assent  to  the 
proposition,  that  the  precise  amount  named  in  the  plea 
may  be  rejected  as  surplusage. 

Bayley,  B. — Each  count  here  claims  10/.  to  be  due. 
Then  if  the  defendant  pleads  he  does  not  owe  the  sum  of 
10/.  above  demanded,  will  that  plea  be  so  inapplicable  to 
each  count  as  to  be  a  nullity,  thereby  entitling  the 
plaintiiBT  to  sign  judgment  for  want  of  any  plea  ?  Now 
if  the  words  "  of  ten  pounds"  can  be  rejected  as  sur- 
plusage, the  plea  is  sufficient  The  question  in  M^Doit- 
mil  V.  McDonnell  (c)  was,  whether  a  similar  plea  was 
issuable  within  the  terms  of  a  judge's  order  to  plead 
issuably,  and  though  the  Court  held  that  point  in  the 
negative,  they  did  not  treat  the  plea  as  a  nullity.  For 
a  plea  to  the  merits,  which  this  clearly  is,  cannot, 
though  bad,  be  treated  as  null.  The  words  ''often 
pounds"  are  obviously  inapplicable,  and  may  be  re- 
jected. 

The  other  Barons  {Garrow  and  Bolland)  concurred. 

Rule  absolute  with  costs,    defendant 
undertaking  to  bring  no  action. 

Mr.  Baron  Vaughan  was  absent  during  this  term  from 
indisposition. 

(a)  3  B.  &  P.  174. 


End  of  Easter  Term. 
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Smith  and  others  v.  Craven  and  Another.  --.    ^^ 

May  25. 

ASSUMPSIT  for  money  had  and  received,  and  lent  a,  (Whar- 

and  advanced.      Defendant  Craven  pleaded  the  '^  ^' 

general  issue^  and  Ihompson  suffered  judgment  to  go  by  and  C.  (Cra- 

default.     The  cause  was  referred  to  a  barrister,  whose  Tf*^  o^'ng 

separate  trad - 

award,  finding  the  following  facts,  was  ordered  by  the  era,  agreed  to 

Court  to  be  made  a  special  case.  1^^'^^*^  in^m^" 

porting  com. 
The  agent  for  baying  the  com  abroad  knew  that  the  speculation  was  on  the 
joint  account  of  A.y  B.,  and  C,  and  was  to  consign  to  A.j  drawing  on 
him  at  two  or  three  months.  Com  was  bought,  and  bills  for  the  value 
drawn  on  and  accepted  by  A.,  payable  at  a  banker's  in  London,  the  corre- 
spondents of  the  plaintiffs,  who  were  bankers  at  Hull.  A.  had  a  banking  ac- 
count with  the  latter,  who,  being  in  the  habit  of  paying  his  acceptances  at  the 
bouse  of  their  London  correspondents,  paid  the  above  among  other  acceptances, 
not  then  knowing  of  the  joint  speculation  of  A.,  B.,  and  C.  A.,  by  way  of  part 
security  to  the  plaintiffs,  indorsed  to  them  two  accommodation  bills,  drawn  by 
himself  on  B.  These  were  unpaid,  and  A.hnd  B,  became  bankrapts.  C  had 
contributed  his  third  of  the  purchase,  but  did  not  appear  to  have  known  from 
what  source  A.  obtained  his  funds  for  that  purpose. — Held,  that  the  Hull  baukers 
could  not  recover  against  C,  as  for  money  lent  or  had  and  received,  the  amount 
of  the  bills  drawn  by  A,  on  J9.,  though  they  had  given  A,  credit  for  them  in 
faia  account,  as  partly  liquidating  their  advances  to  pay  for  the  com  bought  for 
A .,  B.,  and  C  at  their  joint  profit  or  loss. 

D  D 
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1831. 


Plaintiffs  were  bankers  at  Hull.  On  1 1th  October  1 828, 
the  defendants,  with  one  Wharton,  who  were  severally 
merchants  ih  Hull,  carrying  on  business  separatdy  on 
their  own  account,  and  in  their  Qwn  names,  engaged  in  a 
joint  speculation  for  the  purchase  and  importation  of  com 
from  the  Baltic  into  the  port  of  Hull.  ¥ot  this  purpose 
they  employed  Rodbartus,  a  clerk  of  Wharton's^  as  their 
agent,  whom  they  dispatched  to  Lubeck.  He  purchased 
several  cargoes  of  corn,  which  were  sent  to  Hull,  and  con- 
signed to  Wharton.  By  letter  from  Wharton,  dated  1 1th 
October  1828,  Rodbartus  was  instructed  that  he  was  to 
draw  on  him,  Wharton,  for  what  monies  he  might  want, 
payable  in  London,  at  two  or  three  months,  as  most 
convenient.  In  this  letter,  Wharton  said  "  Yoa  will 
understand  this  speculation  to  be  on  the  joint  ac- 
count of  Wharton,  Thompson,  and  Craven,"  which  was 
the  fact. 

Between  27th  October  and  22d  JVot?ei7ifterl828,  seTerah 
bills  or  drafts,  amounting  altogether  to  £3696  17s.  8d. 
were  drawn  by  Rodbartus  at  Lubeck,  and  Julien  Bro- 
thers, at  Copenliagen,  on  Wharton,  on  account  of  cargoes 
of  corn  consigned  to  Wharton,  and  were  accepted  by  him, 
payable  at  Messrs.  Smith,  Payne,  and  Co.  agents  of 
plaintiffs  in  London,  ^11  which  bills  were  duly  honoured 
by  plaintiffs,  on  Wharton^s  account,  and  by  hh  instruc- 
tions. 

No  partnership  fund  was  raised  for  the  speculation, 
and  it  was  agreed  that  the  parties  were  to  meet  the  ex- 
pences  in  thirds.  Defendant  Craven  was  always  ready 
with  his  proportion  of  the  advances,  which  he  paid  to 
Wharton  and  Thompson,  who  had  the  management  of  the 
speculation,  the  corn  being  consigned  to  Wharton,  and 
Thompson  acting  as  salesman.  Craven's  first  contribu- 
tion was  100/.,  on  28th  NovenJfer  1828.  On  3d  Janu- 
ary  1829,  there  was  an  excess  of  bills,  and  other  charges. 


I 
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payable  on  account  of  the  joint  speculation^  above  the 
amount  of  monies  in  hand,  and  on  6th,  7th,  and  8th 
January^  Craven  paid  several  sums  into  Wharton*B  hands, 
as  contributions  required  from  him  on  account.  On 
21st  February  1829,  the  excess  above  the  actual  receipts 
on  account  of  the  sales  was  2208/1  lis.  3d.  The  ad- 
vances made  by  Craven,  at  the  same  date,  to  Wharton,  on 
account  of  the  speculation,  amounted  to  796/.  10s.  Be- 
fore, and  up  to  the  close  of  the  speculation,  Wharton 
kept  a  separate  banking  account  with  plaintiffs,  in  his 
own  name.  They  had  no  knowledge  of  the  joint  specu- 
lation, and  were  in  the  habit  of  paying,  on  his  account, 
through  Smithy  Payne,  and  Co.  their  London  correspon- 
dents, bills  drawn  upon  him,  Wharton,  by  foreign  mer- 
chants and  others,  and  by  him  accepted  payable  at 
Sffu'M,  Payne  and  Smith's. 

In  the  course  of  the  joint  speculation,  Wharton  deli- 
vered to  the  plaintiffs  several  accounts  of  acceptances, 
with  instructions  to  them  to  honour  the  same.  The  first 
was  in  these  terms : 
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1831. 


Smith 
tod  OUiera 

Ceavbn 


AMuMf.' 


"  Hull,  24th  December  1828. 

Accepted  payable  at  Messrs.  Smith,  Payne,  and  Smith. 

C.  J.  Rodbartus^s  draft,  dated  Lubeck,  27th 

October,  at  two  months,  due  30th  Decemr 

ber,         ....        £300    0    0 


Cr. 


Matthew  Smith's  draft,  dated  Hull, 
2d  September,  at  four  months,  due 
5th  January  1829,        -        -      184    2 

£375    0    0  

200    0    0  £484    2 
Thomas  WhdrUm. 


£675    0    0 


0 


D  D  2 
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1831.  At  the  same  time  Wharton  paid  in  bills  to  the  amount 

of  575/.  and  the  sams  of  484/.  2s.  Od.  and  575/.  were 
passed  to  the  debit  and  credit  respectively,  of  Wkartw's 
account  with  the  plaintiffs. 


Aaother. 


On  2d  January,  Wharton  delivered  to  plaintiffs  an  ac- 
count of  acceptances,  with  instructions,  in  the  following 
terms: 

"  UuU,  January  2,  1829. 

Accepted  payable  at  Messrs.  Smith,  Payne,  and  Smithes. 
C.  F,  Rodbartus's  three  drafts,  dated  Lubed, 
3d  November,  at  two  months,  due  6th  Janw 
ary,  say 

Idraftfor  -  -  £350  0  0 
1  do.  -  -  -  250  0  0 
1     do.  -        -        .    300    0   0 

Munster,  Graft,  and  Ca's  draft, 

dated  Hambro',  7th  November 

at  two  months,  due  10th  Jan.       139  II    5 
Cr.  


Cash  £200    0    0  £1039  11    5 

Bill       500    0    0 

Do.       427     8    3  Thomas  Wharton. 


£1127    8    3 


At  the  same  time  Wharton  paid  in  bills  and  cash 
to  the  amount  of  1127/.  8s.  3d.  and  the  sums  of 
1039/.  Us.  5d.  and  1127/.  86.  3d.  which  were  passed  to 
the  debit  and  credit  respectively  of  Wharton's  accoiuit 
with  the  plaintiffs. 
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On  9th  January 9  Wharton  delivered  to  plaintiffs  an 
account  of  acceptances,  with  instructions  to  honour 
same,  in  the  following  terms  : 

"  Hull  9ih  January  1839. 

Accepted  payable  at  Messrs.  Smiih,  Payne,  and  Smithes, 

C.  F.  RcMartus,  his  drafts,  dated 
Lubeck,  10th  November, 

Ifor    .  -    £276    0    0 

1  for    -  -       326    0    0 

Mumter,  Grqfe,  and  Co. 
Hambro\  their  draft, 
14th  No^joember,  two 
months,  doe  17th 
January,        -        -    289    0    0 


1831. 


Cr.  £176    0 

7 

26  10 

0 

33  6 

0 

50  0 

0 

26  0 

0 

35  0 

0 

100  0 

0 

100  0 

0 

106  0 

0 

105  0 

0 

35  0 

0 

£890  15 

7 

£889    0    0 


Thomas  Wharton. 


At  the  same  time  Wharton  delivered  the  above,  he  also 
paid  in  bills  and  cash,  value  890/.  15s.  7d.  and  both  sums 
were  in  like  manner  passed  to  account 

On  I6th  January  1829  Wharton,  in  like  manner,  delir 
vered  to  plaintiffs  an  account  of  other  acceptances,  with 
like  instructions : 
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1831. 

Smith 
■od  Others 
o. 
Cravnn 

and 
Anotber. 


"  Hull,  \6th  January  1829. 
Accepted  payable  at  Messrs.  SmUh,  Payne,  and  SmUh't, 

Tanner  and  BeckwUh'a  draft,  dated 
18tb  September,  at  four  months, 
due  2\st  January,     £173  10    1 
C.    P.  Rodbartus'a   five 
drafts,  dated  Lubeck, 
17th  ATooemder,  at  two 
months,  due  20th  Jon. 

1  for  £28    0    0 

I  for  260    0 

Ifor   240    0 

1  for  200    0 

1  for   166  12 
John  S.  Munn,  Lubeck, 
his  draft,  dated  17th 
^ove»t6er,two  months, 
due  20th  Jan. 


Cr. 

BiU  £191  18 

471  18 

Cash  300    0 

60    2 

100  10 


0 
0 
0 
0 
0 


0 
0 
0 
8 


884  13   8 


£1124    0    0 


Thomat  Wharton. 


68    8  10 
£1126  11   7 


And  at  the  same  time  Wharton  paid  in  bills  and  cash 
value  1 1242.  and  both  were,  in  like  manner,  passed  to 
account. 

On  2l8t  February  1829,  Wharton,  in  like  manner,  de- 
livered to  plaintiffs  an  account  of  other  acceptances,  with 
like  instructions : 

"  HuU,  21tt  February  1829. 
Accepted  payable  at  Messrs.  Smith,  Payne,  and  Stmtk's. 

Julien,  Brothers,  Cope^uigen,  their  two 
drafts,  dated  22d  November,  at  three 
months,  due  26th  February, 

1  for        -        -     £600    0   0 
1  for        -        -       412    5   0 


Cr. 

£100  0 
300  0 
471  16 
198  14 


0 
0 
0 
0 


£1070    9    0 


£1012    5   0 
Thomas  Wharton. 
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And  on  this  last  occasion,  Wharton  paid  in  bills  and 
cash,  value  1070/.  9s.  and  both  were,  in  like  manner, 
passed  to  the  account. 

In  all  these  instances,  except  the  last,  there  were 
other  acceptances  included  in  the  instructions  for  ho- 
nour, besides  those  relating  to  the  com  speculation. 

All  the  acceptances  made  payable  at  Smithy  Payne 
and  Smith's,  were  duly  honoured  by  the  plaintiffs  on 
Wharton's  account. 

At  the  time  of  the  above  transaction,  plaintiffs  be- 
lieved the  above  acceptances  to  be  Wharton's  individual 
concern. 

In  the  payment  of  the  1127/.  8s.  3d.  made  by  Whar^ 
ton  to  the  plaintiffs  on  2d  January  1829,  was  included  a 
bill,  drawn  on  and  accepted  by  defendant  Thompson  for 
427/.  Ss.  3d.  due  29th  March ;  and  in  the  payment  of 
1070/.  95,  madebyTFAar^on  to  plaintiffs  21st  February, 
1829,  was  included  a  similar  bill  for  198/.  1 4s.  These 
two  bills,  making  together  626/.  25.  3d.  were  entered  as 
bills  to  their  full  amount  by  the  plaintiffs,  who  did  not 
negociate  them,  and  in  whose  hands  they  remained  un- 
paid. Both  were  drawn  by  Wharton  on  Thompson, 
being  accommodation  bills  manufactured  between  them 
without  Craven's  privity  or  authority,  and  having  no 
other  reference  to  the  joint  concern  than  so  far  as  it 
might  be  presumed  to  be  for  the  purpose  of  enabling 
Wharton  or  Thompson  to  raise  money  to  pay  their  re- 
spective contributions.  Plaintiffs  did  not  know  these 
were  accommodation  bills. 

On  Uth  April,  1829,  Thompson  became  bankrupt, 
and  about  the  same  time  Wharton  absconded  to  America 
and  also  became  bankrupt. 

Since  these  bankruptcies,  defendant  Craven,  includ- 
ing his  previous  payment  towards  the  joint  account, 
amounting  to  796/.  10s.  was  obliged  to  pay  2^00/.  on 
that  transaction. 


183L 


Smith 
•od  Others 

V. 

Gravem 

and 
AooUier. 
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Smith 

jiod  Others 

i}> 

Craven 

and 
Anolber. 


The  whole  cargoes  of  corn  came  to  the  hands  of  Whar- 
ion,  Thompson,  or  their  assignees,  and  were  sold  by 
them,  except  one  cargo  uninsured  and  lost  at  sea. 

The  plaintiffs  firat  discovered  the  com  speculation  be- 
tween Wharton,  Thompson  and  Craven  under  the  bank- 
ruptcy of  Wharton. 

Besides  the  sum  of  626/.  2j.  3<f.  for  which  the  ac- 
tion was  brought,  Wharton  continued  indebted  to  plain- 
tiffs in  324/.  Us.  9d. 

Up  to "2 1st  Februartf,  1829,  the  amount  of  advances 
by  plaintiffs  to  Wharton,  which  can  be  traced  to  the 
joint  speculation,  was  3,816/.  135. 2^.,  and  the  amount 
of  similar  receipts  by  plaintiffs  from  Wharton  up  to  the 
same  date,  exclusive  of  the  two  bills  drawn  by  Whar- 
ton on  Thompson,  as  above  mentioned,  was  3070/.  7s.  Or/. 

The  case  also  set  out  Wharton's  banking  account  with 
the  plaintiffs,  stating  the  above  acceptances,  and  pay- 
ments per  contra  in  the  usual  debtor  and  creditor 
manner. 

In  the  event  of  the  Court  being  of  opinion  that  the 
plaintiffs  were  entitled  to  recover,  the  arbitrator  awarded 
the  defeiKlant  Crown  to  pay  the  plaintiffs  626/.'  2s.  3d. 
with  all  costs  of  the  reference  and  award  ;  but  if  their 
judgment  should  be  for  the  defendant,  he  directed  that 
the  plaintiffs  should  pay  the  defendant  Craven  the  costs 
of  the  reference  and  award. 


R.  C.  Hildyard  for  plaintiffs. — ^The  plaintiffs  seek  to 
charge  the  defendant  Craven  with  a  sum  of  626/.  2i.  3d. 
in  respect  of  his  share  of  the  profit  and  loss  in  a  joint 
purchase  of  corn  by  him  with  Wharton  and  Thon^fson. 
The  above  sum  is  the  amount  of  two  bills  drawn  by 
Whartun  on  Thompsopt,  and  accepted  by  hinl,  for  which 
the  plaintiffs  gave  Wharton^  credit  (a),  as  a  part  security 


(«)  See  De  la  ChtmmtlU  r.  Bank  of  Engltmd,  0  B.  &  C.  216. 
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for  their  advances  to  enable  him  to  take  up  Rodbartus*B 
drafts ;  and  stands  part  of  a  cash  balance  against  him 
in  their  books.    They  for  their  security  required  and  ob- 
tained collateral  acceptances  from  Wharton,  which  were 
not  paid.    An  agent  was  employed  by  the  partners  to 
buy  com,  and  as  no  partnership  fund  existed,  bills  were 
necessarily  drawn  in  favor  of  the  sellers,  to  be  answered 
by  the  proceeds  of  the  corn.     Rodbartus  was  expressly 
instructed  to  draw  them  on  Wharton,  payable  in  London, 
being  at  the  same  time  informed  on  whose  account  the 
speculation  was  made.    That  connects  his  drafts  or  bills 
with  the  joint  speculation.     In  the  South  Carolina  Bank 
V.  Case  and  Others  (a),  though  dough,  the  partner  in 
America,  was  not  only  without  authority  from  his  part- 
ners in  Er^land  to  indorse  bills  of  the  description  on 
which  the  holders  claimed  a  dividend,  but  in  so  doing 
violated  their  positive  instructions  on  that  subject,  the 
Court  held  that  Clough's  indorsement  bound  the  English 
partners. —  [Bayley  B.   The  King's  Bench  there  held 
that  for  the  purposes  of  business  in  America,  as  carried 
on  there  by  Clough,  for  the  joint  benefit  of  himself  and 
bis  two  partners  in  Europe,  he  ex  necessitate  had  a  vir- 
tual authority  to  pledge  the  partnership  firm  in  order  to 
carry  on  the  concern;  and  they,  thought  that  Clough  was 
the  whole  firm  in  America  as  to  third  persons,  whatever 
violation  of  agreement  had  taken  place  as  between  him 
and  his  partners.] — In  this  case,  the  partnership  had 
another  name  in  England.     Whartoti's  acceptances  of 
Rodbartus^B  bills  were  for  that  purpose  the  acceptances 
of  the  partnership,  and  the  plaintiff's  advances  to  take 
them  up  were  monies  lent  and  advanced  to  the  use  of 
the  partners  for  their  joint  benefit.     In  Denton  and 
Others  V.  Rodie  and  Another  (a),  Clough,  a  partner  in  a 
Liverpool  house,  went  to  America  to  get  consignments 


1831. 


Smith 
•ad  Others 
o. 
Craven 

and 
Anotker. 


(a)  8  B.  &  C.  427  ;  fee  10  B.  &  C.  293. 
(6)  3  Cunpb.  493. 
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Smith 
and  Olberi 

V, 

Cbavbii 

and 
AiMtlier. 


for  the  partnership,  and  in  the  course  of  that  undertak- 
ing drew  bills  on  the  Liverpool  firm  in  his  own  name,  for 
which  he  received  value  in  America,  His  partners  re- 
cognized these  acts  by  paying  bills  similarly  drawn, 
till  they  became  bankrupt.  Lord  EUenborough  held  the 
transaction  to  be  a  loan  rather  than  a  discount,  and  that 
as  the  money  was  paid  to  him  in  Afnericaj  in  pursuance 
of  the  partnership  authority,  the  lenders  were  entitled  to 
recover  as  for  money  lent  to,  or  had  and  received  by  the 
partnership. — [Bayki/  B.  In  that  case,  it  was  also  con- 
sidered, that  an  authority  to  borrow  money  existed,  the 
course  of  dealing  which  took  place  abroad  having  been 
adopted  by  the  partners  at  home ;  but  in  this  case,  the 
plaintiffs,  Smkh  and  Co.  are  one  degree  removed  from 
the  joint  transaction  of  purchase,  they  being  agents  for 
only  one  of  the  buyers,  and  not  conusant  of  the  jcHnt 
transaction  till  after  its  conclusion.  Can  they  be  said 
to  have  paid  money  for  the  use  of  all  the  partners,  at 
the  joint  instance  of  all?] — The  defendants  adopted 
Wharion^s  acts,  in  furtherance  of  a  joint  speculation,  in 
which  the  defendants  were  his  partners.  It  is  not  stated 
that  Craven  was  ignorant  of  the  advances' to  Whartom, 
Besides,  these  advances  prevented  the  partnership  from 
being  sued  by  the  seller  for  the  value  of  the  com. 


CoUnumf  contra,  was  stopped  by  the  Court. 


Lord  Lyndhubst  C.  B.  —  It  is  distinctly  stated 
that  the  defendant  Craven  contributed  his  share  of  the 
money  required  for  the  joint  speculation  when  called  on, 
but  nothing  appears  from  which  we  can  infer  that  he 
knew  by  what  means  the  other  two-thirds  to  be  contri- 
buted by  his  partners,  Wharion  and  Tkowqwm,  were 
raised.  Had  Craven  any  reason  to  consider  how  their 
shares  were  furnished,  or  to  suppose  that  they  were 
not  supplied  by  their  own  funds  ?  Then,  as  the  business 
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was  entirely  condacted  by  them,  he  might  naturally  con- 
clude that  Wharton,  to  whom  the  com  was  cohsignedi 
raised  his  share  of  the  purchase-money  on  the  security 
of  the  proceeds  of  the  sales^  so  as  to  provide  for  the  pay- 
ment of  the  agent's  drafts  which  did  not  become  due  till 
a  future  period.  Wharton  did  in  fact  raise  money  for 
that  purpose,  on  his  own  credit^  at  his  banker's,  in  the 
manner  stated.  But  nothing  shews  any  authority  from 
Craven  so  to  obtain  it,  or  any  knowledge  of  his  that  it 
was  so  acquired. 


1831 

Smith 
•Del  Others 

Craven 

and 
Another. 


Batlby  B.  — If  my  agent  misapplies  money,  raised 
by  my  authority  to  answer  the  purposes  of  his  agency, 
and  then  borrows  other  money  to  answer  those  purposes, 
can  I  be  liable  to  the  lender  ?  If  this  was  a  claim  by  the 
seller  of  the  com,  he  might  doubtless  haye  made  all  the 
partners  liable  {a).  This,  however,  is  a  claim  by  third 
persons,  who,  as  between  these  parties,  are  to  be  the 
mere  band  by  which  the  money  is  to  be  advanced.  The 
honawer,  Wharton,  having  given  collateral  security  to  the 
plaintiffs  for  their  advances,  the  money  is  lent  to  him,  by 
him  paid  over  to  the  agent,  or  applied  to  take  up  bills 
drawn  by  him  for  the  partnership  purchases.  But  the 
debt  thus  accruing  to  the  plaintiffs  is  the  individual  debt 
of  the  single  principal  Wharton.  He  is  the  only  person 
trusted ;  on  his  own  account  and  credit  alone  are  the 
advances  made  by  the  plaintiffs ;  and  they  are  not  de- 
luded by  the  prospect  of  any  partnership  securitj^  held 
out  to  them  by  him.  While  the  bills  were  drawn  On 
Wharton  and  honoured,  Craven  might  reasonably  take  it 
for  granted  that  they  were  defrayed  by  Wharton^s  own 
funds.  It  would  be  very  unjust,  if  after  advances  thus 
made  to  Wharton,  the  plaintiffs  should,  at  a  distant  pe- 
riod, be  allowed  to  say,  ''  We  advanced  money  to  take 


(tt)  See  Cotkaif  and  others  v.  Fminett  and  others,  10  B.&C.  671. 
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up  bills  drawn  on  Wharton,  and  though  we  lent  the 
money  on  Wharton's  credit  only,  still  as  we  now  find 
that  he  applied  it  to  pay  a  debt  for  which  yon  were 
jointly  liable  with  him^  we  shall  hold  you  liable  to  ns  for 
the  loan/'  No  facts  are  stated,  shewing  any  authority 
Mrhateyer  from  Craven  to  Wharton  to  borrow  money  from 
the  plaintiffs,  nor  is  one  partner  liable  for  a  loan  to 
anotJier,  unless  that  other  had  authority,  express  or  im- 
plied from  his  partner  to  contract  the  debt.  It  is  not 
sufficient  to  say  that  the  firm  of  Wharton,  Thompson,  and 
Craven,  was  relieved  by  the  payment  of  their  acceptances 
by  the  plaintiffs'  money ;  for  the  payment  of  their  debt, 
^cept  at  their  joint  instance,  did  not,  in  point  of  law, 
relieve  them  from  liability. 


The  other  Barons  concurred. 

Judgment  for  the  defendant  Craven. 

CoUnian,  for  the  defendant,  obtained  the  costs  of  the 
special  case,  in  addition  to  those  given  by  the  award. 


MayTA. 


Brown  against  Shukfr  and  Others. 


In  debt  A    BOND,  dated  24th  March  1824,  had  been  given  by 

BBftinst  sn         Jljl.  ^        .  o  •» 

heir  on  the  Edward  Edwards  for  himself,  his  heirs,  &e.,  to  the 

InSstor*'*       plaintiff,  in  a  penalty  of  2200/.,  conditioned  to  perform 

riem  per  de- 
scent before,  at,  or  since  the  exhibiting  the  bill,  was  pleaded.  Plaintiff  replied, 
that  before  the  eommencenient  of  the  suit  defendant  had  landa  by  descent.  The 
plaintiff  had  a  verdict,  bat  the  jur^  did  not  inquire  of  the  value  of  the  lands 
descended.  Held,  that  the  replication  provided  by  stat.  3  W.  &  M.  c.  14.  s.  6. 
having  been  adopted,  the  jury  who  tried  the  cause  should  have  inquired  the 
value  of  the  lands  descended ;  and  a  venire  de  novo  was  awarded. 

Qumre,  whether  3  W.  &  M.  c.  14.  s.  6.  is  general  in  its  operation,  or  coDfined 
to  cases  of  alienation  before  action  brought ;  or  whether  that  statute  continues 
to  a  plaintiff  his  common-law  right  to  a  general  judgment  on  faJse  plea  of  rient 
per  descent  pleaded  ? 
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the  covenants  in  an  indenture  of  mortgage  of  the  same 
date  between  the  obligor  of  the  one  part,  and  the  plain* 
tiff  of  the  other  part,  for  securing  1 100/.  to  the  plaintiff* 
This  was  an  action  of  debt  by  the  obligee  against  W» 
Shuker  and  Elizabeth  his  wife,  T.  PUnUey  asid'iilis^  his 
wife,  T,  Bmm  and  Catherine  his  wife,  being  co-heiresses 
of  the  obligor,  their  father,  who  died  before  16th  Julg 
1830  (a),  possessed  of  certain  lands*  The  defendants 
joined  in  all  the  pleas  as  far  as  the  sixth  inclusive. 

1st,  as  to  the  bond  nou  est  factum  of  Edward  Edwardi. 

2d,  as  to  the  indenture  of  mortgage,  same  plea. 

3d,  That  the  bond  was  obtained  from  Edward  ^Ed-- 
wards,  since  deceased,  by  the  fraud,  eoyin,  and  colki^ion 
of  the  plaintiff  and  T.  Y.  his  attorney,  who  reppesented 
to  Edward  Edwards  that  the  1 100/.  had  been  previously 
paid,  and  that  Edward  Edwards,  believing  suqh  misre- 
presentation, signed  the  deeds,  whereas  in  truth  it  had 
not  been  paid,  nor  was  any  part  thereof  ever  after  paid 
to  Edward  Edwards  as  for  his  use,  or  had  or  received  by 
him*  * 

4th,  That  the  bond  was  obtained  by  fraud,  omitting 
the  statement  of  the  particular  misrepresentation. 

5th,  As   to  the  indenture  of  mortgage,  same  plea 
as  3d. 

6th,  As  to  the  indenture  of  mortgage,  same  plea 
as  4th. 

7th  plea,  by  W.  Shuker  and  E.  his  wife.  That  they 
ought  not  to  be  charged  with  the  said  debts,  becau^\ 
they  say  that  they  have  not,  nor  has  either  of  them',  nor 
had  they,  nor  had  either  of  them,  at  the  time  of  exhibit- 
ing the  bill  of  the .  said  flainxijf  in  this  behalf, .  nor  aj( 
any  time  before  or  since,  any  lands,  tenements,  or  here** 


1831. 


Bbawk. 

Shokjbb 
aii4  0tb«ni. 


(a)  S  W.  &  tf.  o.  14.  !•  repealed  bj  11  6.  4.  and  1 W,  4.  c.  47.  exoepi 
at  to  eitatei  of  peraooi  who  died  beforo  thepaaitogthe  aot,  oie.  before  IStb- 
JbIj,  I8S0. 
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1831.       ditaments,  by  descent  from  the  said  Edward  Edwards^ 

^^^^^       in  fee  simple. — Verification. — ^Wherefore  they  pray  jndg- 

0.  ment,  if  they  the  said  W.  S.  and  E.  his  wife,  in  right  of 

•Ml  otben.     the  Baid  E,  as  co-heiress  of  the  said  £.  E.  deceased, 

or  either  of  them,  ought  to  be  charged  with  the  debt 

aforesaid,  by  virtue  of  the  supposed  writing  obligatory 

in  the  second  declaration  mentioned. 

8th,  Same  plea  by  T.  PUmley  and  M.  his  wife. 

9th,  Same  plea  by  T.  Evans  and  C  his  wife. 

Similiter  to  2d  plea.  Replications  to  3d,  4th«  5th, 
and  6th  pleas*  that  the  bond  and  indenture  were  fairly 
obtained,  concluding  to  the  country. 

To  7th  plea.  That  the  said  £.,  after  the  death  of  the 
said  Edward  Edwards,  and  before  the  commencement  of 
this  suit,  to  wit,  on  the  Ist  day  of  June  1830,  had  divers 
lands  and  tenements  in  fee  simple,  by  descent  from  the 
said  E.  E.,to  wit,  at,  &c.  {a) — Verification,  and  prayer 
of  judgment  for  debt  and  damages.  Same  replications 
to  8th  and  9th  pleas.    Issues  thereon. 

At  the  last  assizes  for  Salop,  the  plaintifi*  had  a  ver- 
dict for  1 100/.,  but  the  jury  did  not  inquire  of  the  value 
of  the  lands  descended,  pursuant  to  3  W.  and  M.  c.  14. 
sec.  6. 

12.  V.  Richards  had  obtained  a  rule  in  Easter  Term  to 
restrain  the  plaintiff  from  issuing  execution  except 
against  the  lands  descended,  and  to  stay  proceedings,  on 
payment  of  costs,  but  abandoned  it,  and  afterwards  ob- 
tained a  rule  for  restraining  the  plaintiff  from  issuing 
execution  till  a  jury  had  inquired  of  the  value  of  the 
land  descended,  according  to  the  statute.     He  cited 

(6)  Thus  omittiDg;  the  words  "  wherewith  they  might  have  satisfied  the 
said  plaintiff  the  debt  aforesaid."  Bot  see  2  Saond.  8.  a,  note.  Btdikmm  r. 
Betiker,  Cro.  El.  854. 
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3  W.  &  M.  c.  14.  s.  5.  &  6,  (a)  He  contended  that 
the  plaintiff,  who  replies  according  to  the  statute,  is 
not  entitled  to  general  judgment  as  at  common  law, 
but  can  only  have  a  special  judgment  to  the  value  of 
the  land  sold  as  found  by  the  jury,  be  it  what  it  may  (6). 
If  the  jury  neglect  to  find  the  value,  a  repleader  or  venire 
de  novo  will  be  awarded.    Jeffiy  v.  Barrow  (c).    Here 


1831. 

BlOWN 

». 

Shukbr 

and  Olben. 


(a)  Onlj  in  force  as  to  persona  who  died  before  IGtb  Jolj,  18S0.  11  6.  4. 
sod  1  W.  4.  c.  47. ;  re-eoacted,  id .  s.  6.  &  s.  7.  with  similar  proTisioos  for 
actions  of  oorenaot  against  beirs,  in  order  to  enforce  their  ancestors'  cove- 
aants. 

Stat.  8  W.  &  BI.  c.  14.  §.  5.  after  reciting  "  whereas  aeveral  persons 
being  heirs  at  law,  to  avoid  the  pajmentof  such  just  debts  as  in  regard  of  the 
Itnds,  tenements,  and  hereditaments  descending  to  tbem  they  have  by  law 
been  liable  to  pay,  have  sold,  aliened,  or  made  over  snob  lands,  &c.  before 
any  process  was  or  onald  be  issued 'Oot  against  tbem,"  Boaets,  "That  in  all 
esses  where  noy  heir  at  law  shall  be  liable  to  pay  the  debt  of  his  ancestor 
in  regard  of  any  lands,  &c.  descending  to  him,  and  shaU  »eU,  aliens,  or 
auiv  ooer  tk*  same,  before  any  action  bronght  or  process  sued  cot  against 
him,  that  snob  heir  at  law  shall  be  answerable  for  sach  debt  or  debts  in  an . 
scljon  or  notions  of  debt,  to  the  vabte  of  theeaid  land  so  6y  him  sofd,  aBmud, 
or  made  ooar,  in  which  cases  all  creditors  shall  be  preferred  as  b  actions 
•gainst  exeontors  and  administrators,  and  sncb  execntion  shall  be  taken  cot 
open  any  jndgment  or  jadgmeats  so  obtained  against  such  heir,  to  Me  value 
of  the  said  iaad,  as  if  the  same  were  his  own  proper  debt  or  debts ;  saving 
that  the  lands,  &o.  bond  fide  aliened  before  the  action  brought  shall  not  be 
liable  to  such  execnUon. 

Section  6.  Provided  always  and  be  it  further  enacted.  That  where  any 
setion  of  debt  upon  any  specislty  is  brought  against  any  heir,  he  may  plead 
riens  per  descent  at  the  lime  of  the  original  writ  brouglit,  or  the  bill  filed 
agamsthim,  anything  herein  contained  to  the  eontrary  notwithstanding;  and 
the  plaintiff  in  such  notion  may  reply  thai  he  had  lands,  tenements,  or  here- 
ditaments from  his  ancestor,  before  the  original  writ  brought  or  bill  fUed,  and 
if  upon  issue  joined  thereupon  it  be  found  for  the  plaintiff,  the  jury  shall 
inquire  qf  the  vahe  of  the  lands,  &c.  so  descended,  and  (hereupon  jndgment 
shall  be  given,  and  exeontion  shall  be  awarded  as  aforesaid ;  but  if  judg- 
ment be  given  against  such  heir  by  confession  of  the  action,  without  con- 
fessing the  assets  descended,  or  upon  demurrer  or  nil  dioit,  it  shall  be  for 
the  debt  and  damages,  without  any  writ  to  inquire  of  the  lands,  &c.  de- 
scended. 

(6)  Bedsham  v.  Hesthsr,  Carlb.  354.  Comb.  344.  5  Mod.  119, 123.  S.  C. 
(e)  10  Mod.  18, 19. 
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the  plaintiff  has  replied  under  the  statute  3  W.  &  M. 
c.  14.  s,  6.  (a),  but  the  jury  have  not  found  the  value  of 
the  lands  descended. 

Jervis  and  Garwood  now  shewed  cause.  —  The  plea  of 
riefis  per  descent  is  a  false  plea  within  the  knowledge  of 
the  heirs  who  severally  plead  it.  The  proper  judgment 
therefore  is  not  special  in  respect  of  the  lands  descended 
only,  but  general  to  recover  the  debt,  for  the  action  is  iu 
the  debet,  and  not  in  the  detinet  only,  the  heirs  being 
prima  facie  supposed  to  have  assets  to  the  value  of  the 
lands  descended  (6). — [Bayley  B.  As  a  defendant  could 
only  plead  one  plea  at  the  time  of  passing  3  W.  &  M. 
c.  14.,  this  record  may  perhaps  be  to  be  considered  as  if 
riens  per  descent  were  the  only  plea ;  for  if  the  defendant 
is  found  liable  on  that,  he  will  be  also  liable  on  the 
other  pleas  found  against  him. — ]  Then  has  3  W.  &  M. 
c.  14.  so  altered  the  common  law  as  to  exempt  the  heir 
from  the  consequences  of  that  false  plea,  and  to  make  it 
imperative  on  the  jury  to  find  the  value  of  the  lands  de- 
scended according  to  section  6.  ?  Section  3.  recognizes 
the  common  law  liability  of  the  heir  to  a  general  judg- 
ment in  case  of  a  false  plea,  and  before  section  6.  it 
seems  that  the  jui*y  could  not,  after  finding  against  the 
heir  on  the  issue  of  riens  per  descent^  enquire  the  value 
of  the  lands  descended,  that  being  the  effect  of  a  spe- 
cial judgment  (c).  The  object  of  the  act  was  to  give 
that  remedy  at  law  against  an  heir  quoad  lands  de- 
scended and  aliened  by  him  before  action  brought, 
which  could  then  only  be  had  in  equity.  Coleman  v. 
WvKh  (d).     Sections  5.  and  6.  must  be  taken  together, 

(a)  2  SHand.  8.  oute  a. 

(6)  Dyer,  149.  a.  Cases  collected  Ban.  Abr.  tit.  Heir  and  Ancestor  (^H.) 
14  V'lD.  Ab.  same  tiUe  (C.)  pi.  1,2,  3,  8.9.     1  P.  Wmi.  777. 

(e)  See  Eoett  ▼.  SuteUfft,  Roll.  R.  234.  1  Mod.  3.  Snelgrove  v.  BoMtili, 
2  Ro.  Ab.  71.  E.  1652.    Maihews  ▼.  Lee,  Banes,  444.  14  Vin.  243. 

(rf)  Per  Lord  Maeck$juld,  1  P.  Wma.  777. 
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and  shew  that  the  inquiry  must  be  of  lands  descended 
and  aliened  before  action  broup^ht.  Then  what  jury 
shall  so  inquire  ?  The  statute  3  W.  8c  M.  has  not  al- 
tered the  law  on  false  plea  pleaded.  —  [  Bayhy  B.  At 
that  time  no  second  plea  could  be  pleaded.  Is  there 
any  case  before  the  statute  where  riem  per  descent  was 
pleaded  and  found  a  false  plea,  but  a  qualified  or  spe- 
cial judgment  only  was  given?  — ]  Evett  v.  Sutctiffe 
Mich.  13  Jac.  (a)  shews,  that  at  common  law  the  quan- 
tity of  assets,  ue.  of  lands  descended,  was  not  material 
to  be  found  in  debt  against  an  heir  on  the  bond  of  his 
ancestor'after  riens  per  descent  found  against  him,  though 
H  might  be  in  an  action  against  an  executor,  (40  E.  3. 
15.)  and  a  general  judgment  was  there  sustained,  nor 
after  similar  verdict  on  this  pleading  could  the  Court 
give  a  special  judgment,  except  by  consent  of  the  plain- 
tiff, Allen  V.  Holden  (b),  relied  on  by  Lord  Holt  in 
Smith  V.  Angel  (c),  decided  since  3  W.  &  M.  c.  14. — 
[Bayley  B.  The  plea  in  SmUh  v.  Angd  wap  at  common 
law,  confessing  some  assets,  viz.  a  reversion  descended, 
but  alleging  them  not  to  be  in  possession,  and  pleading 
an  outstanding  lease  in  stay  of  the  plaintiff's  execution. 
The  plea  being  hel^  altogether  null  and  false,  the  judg- 
ment there  against  the  heir  was  general.]  {d)  The  judg- 
ment being  always  special  in  these  cases,  it  would  some- 
times be  advantageous  to  the  bond  creditor  to  have  a 
special  judgment,  vtz.,  of  all  the  lands  descended,  (which 
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(a)  Roll.  R.  2M.   U  Vin.  24  L.  S.  C. 

(&)  2  Rol.  Abr.  71.  pi.  8,9.  A.  D.  1651. 

re)  2  Ld.  Ray.  786.    7  Mod.  40.  S.  C.   Trio.  1  An. 

((f)  If  the  Utter  part  of  3  W.  &  M.  o.  14.  a.  6.  is  (as  it  seems  to  be) 
general,  appljiog  to  «M  heirs,  then  the  jadgmeot  in  Smith  t.  Af^ei  being 
•gainst  the  heir  on  dnmrrmr,  most  hare  been  general.  See  that  section. 
And  it  seems  the  better  opinion  that  it  wonld  bare  been  also  general  at  com- 
mon law.  Besides,  after  the  judgment  on  demurrer,  the  action  seemed 
confessed  "  without  confessing  the  (real)  assets  descended."  See  that  seo- 
tios,  and  7  Mod.  44.  S.  C. 

E  E 
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might  be  all  the  heir  had)  instead  of  a  general  jadgment, 
which  would  only  give  him  a  moiety  of  all  the  h^i's 
land ;  plaintiffs  have  therefore  been  permitted  to  suggest 
on  the  record  that  the  heir  has  particular  lands  by  de- 
scent, and  to  pray  execution  of  the  whole  of  them,  (a) 

It  is  true  that  in  annuity  for  arrears  of  an  annuity 
granted  by  the  ancestor,  where  non  est  factum  was 
found  against  the  heir»  that  was  held  to  be  not  such  a 
false  plea  as  made  the  plaintiff's  consent  to  a  special 
judgment  necessary^  Frank  v.  Stukeley  (&),  in  order  to 
save  the  heir  from  a  general  judgment  of  a  moiety  of 
all  his  lands  (c).  Though  Clotkworthy  ▼.  Chtkwortky  {d) 
is  cited  in  2  Williams's  Saunders  (e)  as  an  authority  for 
the  same  law,  it  was  decided  on  another  point  {/)• 

If  the  statute  W.  &  M.  is  not  imperative  on  the 
plaintiff  to  reply  according  to  s,  6.,  and  he  replies  as  at 
common  law,  the  jury  need  not  inquire  the  value  of  the 
lands  descended.  Mathews  v.  Lee  (g).  In  Jeffry  r. 
Barrow  (A),  Powis  and  Eyre,  J.s  thought  the  jury  who 
tried  the  issue  of  riens  per  destxnt  were  the  only  jury  who 
by  the  act  could  inquire  the  value,  though  Powell  J.  dif- 
fered. In  actions  on  bonds  for  performing  covenants  in 
another  indenture,  stat  8  &  9  W.  3.  c.  11.  s.  8.  is  held 
impemtive  on  plaintiffs  to  assign  breaches,  in  order  to 
assessing  damages  thereon,  Roles  y.  Rosewell  (i);  but 

(a)  See  the  eues  cited  2  Sanod.  7.  c.  note 

(6)  2  Ro.  Abr.  71 .    11  Car.  I.  B.  R. 

(e)  2  Sannd.  7.  a.  b,  c.  Dotea    14  Yin.  tit.  Heir  (D.)  2  Ro.  Ab.  71. 

(d)  Cro.  Car.  436.  in  Error  ;  said,  14  Vin.  Ab.  242.  to  be  S.  C.  as  Frmk 
T.  StMkely. 

(•)  7.  c. 

(/)  Qm,  If  these  ouea  apply  to  aetioot  of  debt  on  bond  agaiatt  the 
beir  for  aama  oertaio,  when  the  issoe  raised  on  the  pleading!  it  vader  atat. 
8  W.  &  M.  0.14.  s.  6.  ?  See,  however,  11  G.  4.  and  I W.  4.  e.  48.  a. 6, 7. 
ai  to  eootmmtM  of  anceator. 

(g)  Baniea,  8S0.  2  Saood.  8.  «.  note 

(Jk)  10  Mod.  18.  Gab.  R.  282.  S.  C.  Tidd»  Otb  edit.  S74. 

(t)  6  T.  R.  5S8. 
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where  the  jary  have  neglected  to  do  so,  the  remedy  is 
only  by  venire  de  fwvo,  Edwards  v.  Brtnmt  (a),  which  is 
not  prayed  for  by  this  rule.  If  any  one  of  the  pleas  is 
false,  the  heir  at  law  is  left»  as  before  the  statute,  charge- 
able with  the  whole  debt  on  a  general  judgment. 

Russell  Serjt,  and  Richards,  in  support  of  the  rule.  — 
The  plaintiff  has  here  replied  according  to  the  statute ; 
and  the  question  is,  whether,  when  the  statute  is  pro- 
ceeded on  to  that  extent,  it  is  not  imperative  as  to  the 
duty  imposed  by  it  on  the  jury  ?  Jeffiy  v.  Barrow  (6) 
is  also  reported  in  C.  B.  Gilbert's  Reports  (c).  There  the 
jury  did  not  find  any  value  of  the  lands,  and  Eyre  J.  says 
the  act  was  intended  to  prevent  the  heir  from  being 
charged  for  the  whole  by  his  false  plea  of  riens  per  de^ 
scent.  This  is  not  an  inquest  of  ofiice,  but  it  is  part  of 
the  duty  of  the  jury  on  this  issue  to  inquire  of  the  value, 
and  an  attaint  would  lie  for  not  doing  it  (d). — [Bayley  B. 
In  replevin,  if  the  jury  do  not  inquire  the  value  of  the 
rent  arrear,  pursuant  to  17  Car.  2.  c.  7,  the  defect  can- 
not be  supplied  by  a  writ  of  inquiry  (e).  —  ]  It  is  said 
that  the  defendants  have  lost  the  benefit  of  the  statute 
by  pleading  any  one  false  plea,  so  that  the  jury  need  not 
inquire  under  sect*  6.  If  turn  est  factum,  though  found 
against  the  defendants,  is  not  a  false  plea  within  their 
knowledge  at  the  time  of  pleading,  Frank  v.  Stukefy, 
Clothworthyy^Clatkworthy  (sect,  6.  applies).  The  pleas  of 
fraud  are  gusdem  generis.  If  sect  6.  does  not  apply,  where 
the  heir  has  not  aliened  before  action  brought,  and  the  heir 
who  has  or  has  had  lands  by  descent  pleads  riens  per  de- 
scent at  the  time  of  action  brought,  the  object  of  the  sta- 
tute is  defeated,  but  the  enacting  words  in  sect.  6.  are  ge- 

(a)  Ante,  19S.  n. 

(h)  10  Mod.  19.  (c)  279.  (d)  Co.  Lit.  355.  b. 

(f)  Seo  Shtaf  f .  C^pqMr,  1  Lot.  263.  and  omoi  oollaoted  in  Tidd  0 
edit.  575. 

E    S  2 


1831. 

Brown 

v. 

Shukrr 

and  Others. 


408 


CASES  IN  TRINITY  TERM, 


1831. 

Brown 

9, 

Shdker 
and  Others. 


neraly  and  not  to  be  restrained  by  a  preamble  to  sect.  5. 
This  judgment  will  be  bad  on  error  or  arrest  of  judgment. 

Lord  Lyndhurst,  C.  B. — The  replication  is,  in 
substance,  that  pointed  out  by  the  statute,  and  the  issue 
is  joined  on  that  replication ;  the  jury  therefore  might 
have  inquii'ed  the  value  of  the  lands  descended ;  for  the 
plaintiff,  having  pursued  the  directions  of  the  statute, 
must  take  the  consequences,  one  of  which  is,  that  the 
jury  who  tried  the  cause  ought  to  inquire  the  value  of 
the  lands  descended.  The  verdict  being  imperfect,  then, 
a  venire  de  novo  must  issue,  unless  the  parties  consent  to 
an  assessment  of  the  value  by  a  sheriff's  jury  or  by  an 
arbitrator. 

As  to  the  issues  joined  on  the  pleas  of  riens  per  de- 
scent, there  is  nothing  in  the  replications  to  shew  that 
those  pleas  were  false  within  the  knowledge  of  the  de- 
fendants at  the  time  of  pleading  them.  They  state  that 
neither  at  the  time  of  the  action  brought,  or  before,  or 
since,  have  the  defendants  had  lands  by  descent  from 
their  ancestor.  The  replications  take  issue  on  the  for- 
mer part  only  of  these  pleas,  that  after  the  death,  and 
before  the  commencement  of  the  suit,  the  defendants 
had  lands  by  descent,  viz.,  before  or  at  the  time  of  ac- 
tion brought,  thus  abandoning  the  surplus,  and  con- 
cluding with  an  averment  of  verification  according  to 
the  statute.  Had  the  whole  issue  tendered  by  the  pleas 
been  accepted,  the  question  would  have  arisen,  whether 
at  the  time  they  were  pleaded  they  were  false  or  true 
within  the  knowledge  of  the  parties,  and  whether  the 
statute  3  W.  &  M.  applied  to  such  a  case.  But  a  dif- 
ferent issue  is  here,  in  fact,  taken,  on  which  the  truth  or 
falsehood  cannot  be  ascertained ;  if,  after  action  brought, 
and  before  plea  filed,  the  heirs  had  aliened,  the  plea 
could  not  be  said  to  be  false  consistently  with  this  repli- 
cation. 
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Bay  LEY  B.—  If  the  plaintiff  shews  that  lands  de* 
scended  at  any  time  after  the  ancestor's  death,  and 
before  the  commencement  of  the  action,  he  is  entitled 
to  a  verdict  on  the  plea  of  riens  per  descentj  but  the 
knowledge  by  the  heir  of  the  fact  of  descent  cannot 
then  be  in  issue.  He  may  plead  that  plea  in  ignorance 
of  a  small  portion  of  land  which  may  turn  out  to  be  his, 
e.  g.  acquired  by  the  ancestor  after  mortgage  of  the  rest. 
The  pleas  state  more  than  was  necessary,  but  as  the  re- 
plications are  not  co-extensive,  they  do  not  raise  the 
issue.  Whether  the  heirs  had  lands  after  the  commence- 
ment of  the  suit,  so  that  the  Court  cannot  know  whether 
they  were  aliened  or  not  after  that  event.  The  issues 
which  might  have  been  raised  on  these  pleas  at  common 
law  are  relinquished  by  the  plaintiff,  who  replies  under 
the  statute ;  we  are  therefore  not  called  on  to  say  what 
the  effect  of  replying  as  at  common  law  to  a  plea  of 
riens  per  descent  is.  And  whether  sect.  6.  of  3  and  4 
W.  &  M.  c.  14.  is  general  in  its  operation,  or  confined 
to  cases  of  alienation  before  action  brought,  is  not  ne- 
cessary to  be  decided.  If  it  is  not  general,  any  provi- 
sion for  pleading  riens  per  descent,  where  no  alienation 
takes  place  before  suit,  is  left  out  of  that  act,  as  well  as 
11  Geo.  4.  and  1  W.  4.  c.  47.  Then  does  3  W.  &  M. 
c.  14.  s.  6.  continue  to  a  plaintiff  his  common  law  right 
to  a  general  judgment,  in  case  of  a  plea  of  riens  per  de- 
scent found  to  be  false  within  the  knowledge  of  the  heir 
at  the  time  of  pleading,  or  does  it  confine  that  right  to 
the  cases  mentioned  in  the  latter  part  ?  (a)  Now,  that 
section  does  not  provide  the  form  of  any  judgment  ge- 
neral or  special  in  any  cases  besides  those  mentioned  in 
the  latter  part,  in  which  it  provides  a  special  judgment 
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(a)  Vim.  wbera  the  beir  ooafeues  the  aetioa  withoal  ooofetMog  asseti 
dcaeended,  orbu  jadgmeot  against  bim  bj  defaolt  on  demurrer,  &c.  which 
fDtJtled  plaioliff  to  a  general  judgment  at  comnon  law.  Davy  ▼.  Ptfy^t 
Plowd.  440. 
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That  may  raise  an  inference  that  the  earlier  part  is  ge- 
neral, applying  to  all  pleas  of  riem  per  descent,  whether 
alienation  takes  place  after  or  before  action  brought 
At  common  law,  the  heir's  alienation  barred  the  obhgee 
of  the  ancestor ;  now,  by  3  W.  &  M.  c.  14.  s.  5.,  the 
heir  is  charged  according  to  the  value  of  the  lands 
aliened.  As  the  award  of  a  writ  of  inquiry  according 
to  the  terms  of  the  rule  might  be  reversed  in  error,  a 
venire  de  novo  is  the  proper  course  (a),  if  no  arrangement 
takes  place  between  the  parties. 


Vaughan  and  Holland  Bb.  concurred. 

Venire  de  novo  to  issue,  unless  the  par- 
ties agree  within  a  fortnight  to  the 
assessment  of  the  value  by  a  sheriff^s 
jury,  or  reference  to  an  arbitrator. 

(a)  Af  to  ooitf  of  f  enire  do  novo,  toe  ante,  JSAoonit  v.  Bromm, 


May  25. 


Dob  dem.  Lewis  agaimt  Thomas  Pbbbce. 


A  declaratioii  T^  JECTMENT  by  a  mortgagee.  —  Catherine  Preece 
!^f^^^^!^oj^  and  Thomas  Mutlow,  tenants  in  possession,  were 

two  tenants  in  served  with  copies  of  the  declaration,  and  appeared; 
dT^rratparts  ^^^  which,  the  defendant  Thomas  Preece  was  admitted 
of  the  pre-  to  defend  only  as  landlord.  At  the  last  Lent  assizes  for 
to  be  recover-  Herefordshire,  the  defendant  proposed  to  call  Mutlow  to 

ed.  A  tMrd  prove  adverse  possession  for  more  than  twenty  years  by 
party  entered   '^  "^  j  j  j 

into  a  rule  to  Catherine  Preece.  She  had  been  in  possession  of  all  the 
as  landlonL^'  premises  for  nearly  forty  years,  except  of  a  part  let  by 

SemhUy  nei-  the  defendant  to  Mutlow  at  Christmas,  1826,  and  held 
ther  tenant  in 

possession  can  be  admitted  to  prove  adverse  possession  by  the  other  of  the  part 
held  by  bim,  for  the  judgment  in  ejectment  would  be  evidence  against  both  in 
an  action  for  mesne  profits. 


Pebbob. 
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by  him  from  that  time  to  the  time  of  bringing  the  eject-        183L 

ment.     Catherine  Preece  was  also  tendered  as  a  witness  ^  ^*?*T^ 

Dor  d.  Lewis 

to  pioye  adverse  possession  by  Mutlotv  of  that  part    For  «. 

the  lessor  of  the  plaintiff  it  was  objected,  that  as  Cathe^ 
fine  Preece  was  in  possession  of-  part  of  the  premises 
proceeded  for,  she  could  not  be  called  to  sustain  the  de- 
fendant's case,  even  as  to  the  part  not  held  by  her,  as 
she  would  be  liable  to  the  costs  of  an  action  for  mesne 
profits,  even  of  that  part,  for  nearly  two  years  previous 
to  Christmas,  1826;  and  the  title  set  up  by  the  defend- 
ant to  both  parts  being  the  same,  she  would  be  giving 
evidence  to  uphold  her  own  possession ;  Doe  d.  Foster 
v.  Williams  (a).  The  witnesses  were  rejected,  and  the 
lessor  of  the  plaintiff  had  a  verdict 

Godson  moved  for  a  new  trial  in  Easter  Term. — 
Though  the  declaration  was  served  on  both  the  witnesses 
as  tenants  in  possession,  Thomas  Preece,  having  been 
admitted  to  defend  as  landlord,  is  the  only  defendant  on 
the  record,  and  neither  of  the  tenants  in  possession 
would  be  liable  for  the  mesne  profits  of  the  part  held  by 
the  other.     A  rule  being  granted, 

Russel,  Scrjt,  and  Talfourd  now  showed  cause.— 
Catherine  Preece  was  proposed  to  be  examined  in  support 
of  her  own  possession,  which  she  would  lose  in  the  event 
of  a  verdict  for  the  lessor  of  the  plaintiff.  Doe  d.  Foster 
V.  Williams, 

Godson  admitting  that  when  he  called  MiUhw  he  did 
not  state  to  the  learned  judge  that  he  proposed  to  con- 
fine that  witness's  evidence  to  the  part  held  by  Catherine 
Preece f  — 

(a)  Cowp.  621. 
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1831.  The  Rule  was  discharged  —  Bayley  B.  saying  that 

^  ^*r^      no  injustice  was  sustained  by  the  defendant    For  as  the 

Dob  d«  Lewis  •' 

V.  witnesses  rejected  were  identified  with  him  in  interest, 

R&ECE.  ^y  being  tenants  in  possession  at  the  time  the  ejectment 
was  brought  and  served,  the  judgment  therein  would  be 
evidence  of  the  title  of  the  lessor  of  the  plaintiff  in  an 
action  against  the  tenants  in  possession  for  the  mesne 
profits,  so  as  to  bring  them  within  the  general  rule  al- 
luded to  (a). 

Rule  discharged. 

(a)  Bui.  N.  P.  87. 


The  proposed  witiMSMS  had  a  oertaio  ditadTaoUgo  aUendiog  the  mwewA  U 
the  aait  one  way :  aa  a  Judgment  for  the  lessor  of  the  plabUff  woald  hare 
the  effect  of  taming  them  oat  of  possession  immediatelj ;  see  ^b.  Lsv 
Er.  106.  as  cited  hj  Tmdal,  C.  J.  Hoe  d.  Te^ham  t.  J)fUr,  6  Bing.  S94.; 
and  judgment  by  the  consent  role  bad  been  signed  against  the  casual  ejedcr, 
on  admitting  the  defendant  to  defend  as  landlord  without  the  tenanty  with 
staj  of  execution  till  the  efent  of  the  trial  in  ejectment;  so  thai  on  judg- 
ment for  the  lessor  of  the  plaintiff,  the  tenants  in  possession  were  liable  te 
an  action  for  mesne  profits.  AsSn  ▼.  Parkm,  2  Burr.  665.  Oo  the  same 
ground,  had  the  tenants  defended  the  possession,  the  landlord  coold  not  be 
called  to  support  their  title.    Ihid. 

It  seems  that  when  a  lessor  of  a  plaintiff  claima  lands  in  possession  ef 
different  persons,  and  one  of  the  tenants  would  be  a  material  witncaa  ler  the 
others,  such  tenant,  before  opposing  or  pleading,  should  suffer  judgment  te 
go  bjr  default  as  to  the  part  in  his  possession,  see  Bull.  N.P.  99. ;  orst 
least  consent  to  a  Terdict  for  so  much  as  be  is  proved  to  be  in  possession  ef. 
Domur  .v.  Ferteteut,  Willea,  S48.  n.  For  BoMrM  ▼.  THnisr,  Stra.  6SS. 
decides  that  a  landlord  cannot  be  made  defendant  in  ejectmeBt  in  lieu  ef 
the  tenant  in  possession,  the  latter  being  sworn  to  be  a  material  witness  fiv 
the  former;  for  the  declaration  is  delivered  to  the  tenant  in  possosiins, 
who  is  liable  for  the  mesne  profits,  ibid. ;  and  the  person  actaall  j  in  posses- 
sion and  trespassing  most  be  defendant  in  that  action.  Ihtme  t.  BUhatdtm, 
4  Taunt.  720. 
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Hawkes  and  Another,  Assignees  of  Stephen  Dunn, 

agaimt  Samuel  Dunn. 

nPRO  VER  for  two  bales  of  bacon.   Plea  general  issue.  A  meaaenger 

At  the  trial  before  Taunton^  J.  at  the  Lent  assizes  mission  of 
for  Somersetshire,  the  following  facts  were  proved.    The  **J*°^"Pj. 
commission  of  bankrupt  was  dated  18th  May  1830^  and  warrant  to 
the  assignment  to  the  plaintiffs  the  18th  June  in  that  year.  ^®^°^.j"*\. . 
The  bankrupt,  after  residing  at  several  places  in  Exeter,  am  come  for 
had  gone  to  live  at  a  shop  in  Fore-street  in  June  1829,  Sl!^„yd  \^^^^ 
where  his  son  Edwin,  aged  18,  with  his  sister  Anna,  S.  D."  (the 
aged  22,  had  previously  carried  on  a  trade  in  bacon  for  Defendant 
some  months,  '*  JS.  Dunn  and  Co.''  being  on  the  door.  "*i<*> "  ^  have 
On  Ist  June  1830,  Shepherd,  a  provision  dealer  at  Ply^  con :  I  have 

mouth,  who  had  had  other  dealincrs  with  Edwin  Dunn,  *^°'®  }'*"*  ^ 
,  .     *'  '  came  from  E. 

sent  him  two  bales  of  bacon,  directed  ''  E.  Dunn  and  Co.  and  A,  D.'a 
Exeter:'     It  arrived  at  the  waggon^ffice  in   Exeter.  ^^r:'%^n' 
Edwin  Dunn  met  it  there,  and  on  4th  June  sent  it  thence  and  daughter 
by  waggon,  without  delivery  in  Fore-street,  to  the  defen-  mpt)    The' 
dant,  his  uncle,  at  Wiveliscombe,  via  Taunton.    It  was  ]?®^®5^r 
delivered  to  him  there  on  the  7th,  the  bankrupt  being  to  take  care 
then  in  prison.     The  messenger  under  the  commission  ^ ^ *^»  Jt^^th * 
arrived  at  Wiveliscombe  on  the  8th,  shewed  his  warrant  it,  as  more 
to  the  defendant,  and  told  him  he  was  come  for  bacon  ^ewd  about 
that  had  belonged  to  the  bankrupt.     Defendant  said  he  it.    The  de- 
had  no  bacon  that  belonged  to  Stephen  Dunn,  but  he  no  answw.^^ 
had  some  that  came  from  Edwin  and  A.  Dunn's  shop  in  \^*y  ^^  two 

n  mi  » 1  1  •  I  i* .  1    anerwards  he 

Exeter.    The  messenger  told  him  to  take  care  of  it,  and  suffered  it  to 

be  removed 
by  E.  D.  and  sent  back  to  the  tradesman  who  furnished  it.    Held  that  this  wa» 
evidence  of  a  conversion. 

When  goods  are  famished  to  the  agent  of  a  bankrupt,  on  the  agent's  credit, 
be  may,  to  protect  himself,  stop  them  in  transitu,  and  give  them  a  new  direction 
adverse  to  his  principal ;  but  if  he  give  them  a  fresh  destination,  in  furtherance 
of  the  usual  course  of  business  of  the  principal,  they  pass  to  tUe  assignees,  as 
in  the  order  and  disposition  of  the  bankrupt. 
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1831. 

Uawkes 
aiid  Another 

Domi. 


not  to  part  with  it^  as  more  would  be  heard  about  it. 
There  was  no  evidence  of  any  answer  by  defendant 
The  messenger  went  f^in  on  the  29th,  and  asked  for  it, 
but  the  defendant  said,  he  had  sent  it  back  to  the  place 
from  whence  it  came.  Edwin  Dunn,  for  the  defendant, 
proved  that  the  whole  business  in  Fore-street  was  his. 
That  all  of  the  bacon  at  that  shop  was  obtained  on  his 
and  his  sister's  credit,  and  that  the  bacon  in  question 
stood  on  the  same  footing ;  that  his  father  lodged  with 
him,  paying  a  weekly  sum,  and  served  in  the  shop  in  his 
or  his  sister's  absence  :  also,  that  defendant  refused  to 
keep  the  bacon,  as  there  was  a  dispute  about  it,  and 
helped  to  load  it,  in  order  to  be  sent  back  to  Shepherd  ^t 
Plymonth.  On  the  23d  Jufie,  Shepherd  regained  it  at 
Exeter.  It  was  also  proved  that  Edwin  Dunn  had  ob- 
tained orders  for  the  above  bacon  from  several  inhabi- 
tants of  Wiveliscombe  before  the  4th  of  June. 

The  learned  judge  lefl  it  to  the  jury  to  say  whether 
the  stock  of  bacon  in  Fore-street  was  the  property  of 
Stephen  Dunn,  or  of  Edvnn  and  Anna  Dunn,  stating  that 
the  business  might  have  been  carried  on  there  by  the 
latter  colourably,  while  their  father  Stephen  was  the 
actual  trader,  and  also  that  what  took  place  at  Wwdis- 
combe,  was  evidence  of  conversion  by  the  defendant. 

The  jury  found  the  business  and  stock  in  Fore^trut, 
to  be  actually  the  property  of  the  bankrupt,  Stq>hen 
Dunn,  and  that  whatever  was  done  there,  was  done  by 
him  by  the  agency  of  his  children,  and  gave  a  verdict 
for  the  plaintiff,  damages  8/. 


WUde,  Seijt.  in  Easter  Term,  moved  for  a  new  trial  for 
misdirection,  on  the  ground  that  there  was  no  evidence 
of  conversion.  He  contended  that  the  defendant  could 
not  be  made  a  bailee  without  his  own  consent,  by  being 
charged  with  the  possession  of  goods  of  the  title  to 
which  he  was  not  cognizant.    The  distinction  between 
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Alexander  and  Souihey  {a)  and  the  present  case^  is  that  1831. 
the  warehousekeeper,  there  became  a  voluntary  bailee.  hTwkes 
"  Bring  any  one  to  prore  it  yours,  and  I'll  give  it  you,  imd  Another 
and  not  else/'  has  been  held  a  qualified  refusal,  and  no  dunn. 
evidence  of  conversion;  Green  v.  Dunn  (i). — [Lord 
Lyndhurst,  C.  B.  Here  on  the  contrary  the  defendant 
disposes  of  the  goods,  and  so  makes  his  election  between 
the  claimants. — Bayley,  B.  When  he  delivered  the  ba- 
con to  the  carrier,  he  gave  no  notice  to  the  assignees. 
He  might  have  said,  as  in  Wilson  v.  Anderton  (c),  ''  I 
received  it  from  my  nephew,  and  unless  you  get  an  or- 
der from  him,  I  can't  part  with  it,"  but  here  he  shifted 
the  possession  voluntarily.  In  the  cases  where  the  just  in- 
ference from  the  refusal  was,  that  the  party  is  unwillingly 
in  possession,  anda  conversion  wasaccordinglynegatived, 
he  retained  possession. — ]  Wilde  mentioned  another 
point,  that  the  bacon  being  bought  on  the  son's  credit, 
and  never  having  been  at  the  Fore-street  shop,  it  followed 
that,  even  if  the  business  was  the  father's,  his  assignees 
could  not  take  this  bacon  without  indemnifying  the  son, 
who  was  personally  liable  for  the  value. 

Rule  granted. 

Crowder  and  Follett  shewed  cause. —  The  last  point 
was  not  taken  at  the  trial.  The  plaintiffs  seek  to  recover 
for  the  bacon,  not  as  being  in  the  order  and  disposition 
of  the  bankrupt,  but  as  his  property,  found  in  the  hands 
of  a  third  person.  Though  at  the  waggon  office  in  £jre- 
/er,  the  bacon  was  in  the  order  and  disposition  of  the 
bankrupt,  who,  by  the  agency  of  his  son  Edwin,  sent  it 
from  thence  to  WiveUscombe,  As  to  the  conversion,  if 
the  defendant  would  have  prevented  being  bailee  against 
his  will,  he  should  not  have  given  the  bacon  up  to  the 
bailor,  but  to  the  messenger.    The  plaintiffs  do  not  rely 

(&)  5  B.  &  A.  24T.        (&)  8  C«mpb.  216.  n.        (c)  1  B.  &  Adol.  460. 
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on  the  defendant's  qualified  refusal,  but  on  his  actual 
act  of  ownership,  in  disposing  of  it  elsewhere  after  the 
claim  of  the  plaintiffs  was  known.  The  defendant  took 
on  him  to  decide  on  the  property  which  he  might  think 
was  in  the  children,  though  it  was  in  fact  in  the  bank- 
rupt. Alexander  y.  Souihey  is  inapplicable,  for  there 
the  servant  had  no  possession. — [Lord  Lyndhurst,  Here 
we  take  it  on  the  verdict,  that  the  possession  of  the  son 
was  that  of  the  father.]  —  The  bacon  ought  to  have  been 
given  up,  or  a  reasonable  qualification  annexed  to  the 
refusal.  A  bailee  who  makes  himself  a  party,  by  acting 
for  bailor,  must  stand  or  fall  by  the  title  of  the  latter  (a). 
The  question  of  conversion  was  left  to  the  jury,  on  the 
evidence.  Though  the  denial  of  goods  to  the  person 
having  a  right  to  demand  them  is  said  by  Hali^  C.  J.  to 
be  an  actual  conversion,  Baldwin  v.  Cole  (h),  it  is,  at  all 
events,  evidence  of  a  conversion. 


Erskine  and  Bere,  in  support  of  the  rule,  —  It  was  not 
left  to  the  jury  to  say  whether  this  bacon  was,  or  was 
not  the  bankrupt's  property.  Now,  it  does  not  follow 
that  this  bacon  was  the  bankrupt's,  though  that  at  the 
shop  might  be.  It  should  have  been  lefl  to  them,  whe- 
ther this  bacon  was  sent  to  Edwin  Dunn  for  his  own  use 
and  disposal  It  cannot  be  said  to  be  the  bankrupt's 
property.  The  father  was  in  prison  when  the  bacon  ar- 
rived, and  the  son  sold  it  in  the  usual  course  of  shop 
business.  —  [Bayley,  B.  Edwin  Dunn  swore  there  was 
no  distinction  between  this  bacon  and  the  goods  which 
had  been  furnished  him  from  the  commencing  business 
in  that  shop.]  —  The  defendant  might  retain  the  bacon 


(a)  Sec  pv  Lord  Tmitrdem,  1  B.  &  Adol.  466.  Cod.  Dig.  CiMBGerj, 
(ST.) 

(6)  6  Mod.  212.  in  wbiob,  as  well  u  in  M*C«mhi6  w.  DavU,  6  EmI. 
53S.  and  in  Hoars  v.  Parker,  2  T.  R.  376.  there  wu  a  demand  and  a  dis- 
tinct refuf  al.    See  2  Sannd.  47.  g,  and  1  B.  &  Adol.  466. 
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for  Edwin  Duniij  on  whose  credit  it  was  obtained,  and        1830. 
who  might  have  sued  defendant  for  parting  with  them.       ^^ 
Edwin  Dunn  had  a  lien,  and  never  so  parted  with  the     ud  Another 
possession  as  to  divest  himself  of  it.  Thus,  when  a  factor        dunn. 
sells  under  a  del  credere  commission,  whereby  he  becomes 
liable  for  the  price,  he  has  a  lien  on  the  price,  though  he 
has  parted  with  the  goods  (a).    The  bacon  was  origin- 
ally destined  for  the  customers  at  Wiveliscombe,  and  was 
at  the  defendant's  house  merely  in  transitUy  not  delivered 
to  the  purchasers.    Nor  was  the  defendant  bound  to 
keep  it  for  the  assignees,  unless  he  had  been  a  bailee  for 
value.     In  Devereux  v.  Barclay  (6),  a  warehouseman 
who  had  misdelivered  goods  by  mistake  was  held  liable 
in  trover,  Abbott ^  C.  J.  saying,  it  was  a  delivery  contrary 
to  the  knowledge  which,  in  point  of  law,  the  defendants 
ought  to  have  had,  and  not  an  innocent  delivery.     In 
that  light  the  delivery  by  defendant  to  Edwin  Dunn 
cannot  amount  to  a  conversion,  nor,  if  it  were  the  bank- 
rupt's property^  had  the  defendant  undertaken  to  keep  it 
for  the  messenger. 

Lord  Lyndhurst  C.  B.  —  I  am  of  opinion  that  the 
rule  for  a  new  trial  must  be  discharged.  We  are  bound 
to  assume,  from  this  verdict,  that  the  business  in  Fore- 
street  was  carried  on  by  the  children  for  the  father,  and 
that  the  goods  were  ordered  for  Stephen  Dunn,  the  father, 
with  a  view  to  the  directing  them  ultimately  to  Wivelis-- 
combe.  It  Edwin  Dunn,  having  bought  them  on  his  own 
credit,  had,  at  the  wa^on  office,  and  before  they  came  to 
the  possession  of  the  father,  given  them  a  new  direction,  in 
order  to  protect  himself,  he  might  have  been  justified  in  so 
doing,  but  this  bacon  was  in  fact  merely  sent  on  from  Exeter 

(a)  Selwjn'i  Ni.  Pra.  tit.  Faotor,  804.  Aiting  Drwkwafr  ▼.  Goorfictii, 
Cowp.  251.  HudtoH  w,  Oramgtr,  5  B.  &  A,  27.  Foxeraft  v.  Dtvonthir^t 
2  Burr.  931. 

(6)  2  B.  &  A.  702. 
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1831.       to  WiveUscambe,  in  furtherance  of  the  original  intention 

^^^^       with  which  it  was  purchased.     It  reached  the  destina- 

•nd  AaotiMr     tiou  which  was  designed  it  in  the  first,  instance,  and 

DuMN.  must  be  considered  as  having  been  delivered  to  the  de- 
fendant there  by  the  father,  Edwin^B  opportunity  for 
controul  over  it  being  at  an  end. 

As  to  the  second  point,  that  there  was  no  evidence  of 
conversion :  the  property  being  transferred  to  the  assig- 
nees by  the  bankruptcy,  the  messenger  goes  over  to 
WiveUscombe,  to  ascertain  whether  the  bales  are  in  the  de- 
fendant's possession.  He  does  not  demand  them,  having 
probably  no  means  of  carrying  them  away.  lie  shews  him 
his  warrant,  and  desires  him  not  to  part  with  them.  Had 
the  defendant  made  any  answer  calculated  to  awake  sus- 
picion, the  messenger  might  have  seized  them,  but  none 
being  made,  his  acquiescence  is  presumed.  Yet  after- 
wards, on  the  direction  of  Edwin  Dunn,  the  defendant 
took  on  him  to  deal  with  the  goods,  and  send  them  back 
to  the  parties  of  whom  they  were  purchased.  That  is 
strong  evidence  of  conversion. 

Bayley  B. — The  property  in  the  bacon  was  duly 
vested  in  the  assignees,  in  right  of  the  bankrupt.  The 
business  in  Fore-street  was  substantially  his,  and  is  so 
found  by  the  jury,  who  disbelieved  the  statement  of  Ed- 
win Dunn,  that  it  was  his.  He,  however,  made  no  dis- 
tinction between  the  bacon  in  question,  and  the  other 
goods  in  the  shop,  but  treated  them  as  placed  on  the 
same  footing.  Then  why  should  the  learned  judge  leave 
it  to  the  jury,  that  this  particular  bacon  was  to  be  placed 
on  any  other  ?  The  goods  were  originally  sold  on  the 
son's  credit,  as  had  been  the  usual  course  of  business. 
The  seller  sent  them  to  Exeter.  When  they  got  there 
they  received  a  new  destination.  Now,  if  Edwin,  the 
son,  had  there  given  it  a  new  direction  adverse  to  his 
father's,  and  contrary  to  the  course  of  dealing  for  which  ^ 
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he^  as  agent  to  his  fiither,  had  ordered  it ;  aod  with  that        1831. 
view  had  separated  it  from  the  rest  of  his  father's  goods.      i^"^ 
in  order  to  protect  himself^  that  might  have  prevented     ud  Another 
the  property  vesting  in  the  father,  so  as  to  pass  to  his        ddnk. 
assignees.    Here«  on  the  contrary,  he  gives  them  a  new 
destination,  not  adverse  to  his  father,  but  in  furtherance 
of,  and  as  part  and  parcel  of  the  business  of  the  shop. 
By  his  thus  continuing  to  act  for  the  benefit,  and  as 
agent  of  his  father,  the  new  destination  was  substan- 
tially given  by  the  father.    I  am  also  of  opinion  that 
there  was  sufficient  evidence  of  a  conversion.      The  de- 
fendant lulled  the  messenger  into  security,  by  giving 
him  no  answer.     Had  he  said  *'  I  cannot-retain  them ;  I 
must  deliver  them  to  Edwin  and  Anna,  if  I  am  called  on 
to  do  so,'*  the  messenger  would  have  been  put  upon  seiz- 
ing the  bacon.    Then  had  the  defendant  a  right  to  send 
it  back  to  the  place  from  which  it  came,  consistently  with 
his  silence  and  implied  consent  to  suffer  it  to  remain, 
when  desired  not  to  part  with  it  ?    There  is  no  doubt 
that  the  property  was  in  the  assignees,  who  were  also 
entitled  to  possession ;  and  it  may  make  a  difference  to 
them,  whether  it  remained  in  the  defendant's  hands  or 
in  those  of  the  party  from  whom  he  received  it,  which 
person  may  be  insolvent. 

Vaughan  B. — The  struggle  at  the  trial  was,  whe- 
ther the  business  in  Fore^sireei  was  that  of  the  father  or 
the  son,  and  the  jury  thought  it  was  carried  on  for  the 
father's  benefit.  Unless  there  was  a  perverse  verdict,  or 
a  misdirection  in  point  of  law,  the  Court  could  not  in- 
terfere on  account  of  the  small  amount  of  the  verdict. 
The  bacon  was  perhaps  bought  on  the  credit  of  the  son. 
Then  how  is  it  dealt  with  ?  When  the  son,  at  the  waggon- 
office,  deals  with  it  as  is  here  proved,  does  he  not  cease 
to  be  the  purchaser,  and  become  the  agent  of  the  father? 
His  directing  the  goods  to  go  to  WwelisconAe  in  conse- 
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1831.        quence  of  previous  orders^  is  consistent  with  his  acting 
^^^^^      for  his  father  in  the  Fore^street  business.  The  jury,  then 
■Dd  Another     were  not  wrong  in  that  part  of  their  yerdict     There  is 
DDNN.        evidence  of  a  refusal  as  well  as  a  demand,  and  a  con- 
version might  well  be  inferred. 

BoLLAND  B.  —  My  only  difficulty  is  as  to  the  con- 
version. I  do  not  think  the  evidence  given  amounts  to 
proof  of  demand  and  refusal.  These  goods  are  not 
shewn  to  be  coming  to  defendant  within  his  knowledge, 
and  had  he  said  he  had  nothing  to  do  with  them,  that  he 
did  not  know  they  were  coming  to  him,  that  might  have 
exonerated  him.  But  his  answer  is,  not  that  of  an  in- 
nocent bailee,  but  rather  of  a  man  holding  himself  not 
liable  to  the  demand  made  oi  Stephen  Durm^s  goods. 
The  messenger  might  not  have  omitted  the  opportunity 
of  seizure,  had  not  the  defendant  allowed  him  to  become 
secure,  that  he  would  act  as  warehousekeeper. 

Rule  discharged. 


j^    ^  Bevan  against  Knight. 

A  trial  18  not  f\ti  the  24th  Tyrwhitt  obtained  a  rule  for  staying  pro- 
judgment  of  ceedings  on  the  bail  bond,  bail  having  been  put  in 
thefermis  ^^nd  justified  on  that  day,  (a)  and  for  staying  pro- 
defendant's  ceedings  in  the  mean  time  on  payment  of  costs.  The 
delay  to  put    ^jgfgjjdant  resided  in  London.     The  writ  was  returnable 

in  and  perxect 

bail  in  due  on  9th  May,  the  last  day  of  Easter  term,  and  the  de- 
ceedingson'a  claration  was  then  filed  conditionally.     Bail  above  not 

bail  bond 

were  stayed  after  bail  put  in  and  justified,  on  tbe  usual  terms,  witbout  the  bail 
bond  standing  as  a  security,  where  the  writ  being  returnable  the  last  day  of  one 
term,  the  tri^  might  have  been  at  the  first  sittings  in  the  next,  had  bail  been  put 
in  in  due  time. 

(a)  2  Will.  0.   2  Cbittj'i  R.  108. 
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having  been  put  in  in  dae  time,  the  bail  bond  was  assigned  1831. 
on  the  ISthy  and  on  the  19th  a  quo  tniiius  was  served  on 
the  bail,  returnable  on  the  20th.  The  23d  was  the  first  day 
of  Trinity  term,  and  the  bail  justified  in  the  original  ac- 
tion on  the  24th.  The  first  sittings  in  Trinity  term  were 
fixed  for  2nd  June.  The  application  being  on  the  part 
of  the  defendant  in  the  original  action,  an  affidavit  of 
merits  was  made,  (a) 

Whitmore  shewed  cause.  —  The  plaintiff  is  entitled  to 
call  on  the  bail  to  consent  that  the  bail  bond  shall  stand 
as  a^security  for  the  debt,  for  bail  should  have  been  per- 
fected five  days  before,  though  a  judgment  of  the  term 
might  still  be  obtained.  The  plaintiff  has  lost  a  trial 
at  the  first  sittings  in  it.  He  cited  1  ArchboldCs  K.  B. 
Practice,  2d  Edit  99,  which  states  '^  a  plaintiff  is  said  to 
have  lost  a  trial  when  the  time  has  elapsed  at  which  the 
writ  of  distringas  juratores  might  have  been  made  re- 
turnable, supposing  the  plaintiff  to  have  proceeded  in 
the  action  without  delay.'' 

Tyrwkitt  in  support  of  the  rule.  — The  writ  being  re- 
turnable on  the  last  day  of  Easter  term,  no  trial  could 
have  been  lost.  Adams  t.  Thompson.  (6)  —  [Bay ley  B. 
There  was  no  declaration  de  bene  esse  in  that  case.  — ] 
At  all  events,  a  trial  can  only  be  lost,  where  by  the 
neglect  of  the  defendant  to  put  in  or  perfect  bail  in  due 
time,  the  plaintiff  has  been  prevented  from  trying  his 
cause  in  the  same  term  in  which  his  writ  was  returnable, 
and  also  from  obtaining  judgment  in  that  term,  (c) 

Per  Curiam.  —  A  trial  can  only  be  lost  where  judg- 
ment of  the  term  is  lost,  by  the  defendant's  delay  to  put 
in  and  perfect  bail.    As  that  does  not  appear  to  be  the 

(«)  See  Tidd,  9Ui  ed.  808.  (b)  1  Chit.  R.  357,  n. 

(c)  Tidd'i  Praotioe,  9th  ed.  SOS. 
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case  here»  (a)  the  bail-bond  cannot  be  required  to  stand 
as  a  security.  The  rule  must  be  absolute  on  the  terms 
of  pleading  issuably,  and  taking  short  notice  of  trial  for 
the  last  sittings  in  term. 

(a)  For  the  action  not  being  bj  original,  the  plaintiff  eonld  have  jadg- 
mtnt  of  the  term  aaer  trial,  at  the  latt  aittiAg.  Tidd,  9th  cd.  304.  Sae 
SmtU  ▼.  Hole,  S  Pri.  58. 


Crosby  o^amI  Davis. 

On  the  86th  of  April,  KtHbf  obtained  a  mle  to  ataj  proceedings  agiiast 
the  sheriff.  The  irregnlaritj  was,  that  the  bail-pieee  was  filed  with  tU 
Baron's  olerk  at  obambers,  bet  was  not  carried  from  tbeoee  and  iikd 
with  the  master  in  the  Ezcbe«|Qer  office,  as  In  K,  B.  The  part/  proeeedad 
against  the  sheriff  for  that  neglect ;  the  bail  had  been  perfected  before  Ike 
error  was  committed.  The  baiUpieee  was  now  filed  afiresk,  and  a  frctb 
notice  of  bail  given,  to  which  no  exception  was  entered. 

On  the  2d  of  May,  Wigktwum  shewed  oaose.-^The  mistake  in  fifing  thr 
bail-piece  occasioned  proceedings  against  the  sheriff.  It  does  net  appsv 
whether  the  application  was  bj  the  defendant,  the  bail,  or  the  nheriff ;  if  bj 
Che  defendant,  there  shoald  be  an  affidavit  of  merits^  which  is  a  pretiaissTj 
objeotion. 

Lord  Lyndrdrst,  C.  B. — If  the  application  is  b j  the  Aarif,  er  «a 
his  behalf,  there  should  be  an  affidavit  that  he  has  no  w^natoa  with  tbs 
bail  or  the  defendant  *,  if  bj  the  6«t/,  thej  most  swear  that  thej  hers  so 
eoUnsion  with  the  defendant. 

Bayley,  B. — If  this  application  is  made  bj  the  itfemitmi,  aa  affdarit  of 
merits  Is  rtqnired  in  K.  B.  nnder  the  mle  M.  69  6.  S.  (i)  On  the  Coot 
Inqniring  into  the  practice  of  this  Conrt,  a  sworn  olerk  in  eoort  statsd,  that 
when  a  trial  had  not  been  lost,  the  practice  of  this  Court  taried  m  tkow 
partioolars  fromsthat  of  the  K.  B.  (c) 

The  rule  was  made  absolute  on  pajment  of  costs,  and  on  the  terms  ihit 
JTeffy  should  prodoce  a  sapplementary  (if)  affidavit  of  merits,  and  if  a  trul 
had  been  lost  at  the  third  sittings  in  term,  should  undertake  to  try  at  tbe 
first  sittings  after  term,  giving  judgment  of  the  term. 

On  the  5th  of  Mmf,  Kdhf*9  mle  of  the  26th  of  April  was  discharged  for 
want  of  complying  with  the  terma  of  prodociag  an  aflldavit  of  merits,  asd 
the  attachment  issued  against  the  sheriff. 

{h)  Tidd,  9th  ed.  S02. 

(c)  See  Tidd,  9th  ed.  302.  citing  11  Price,  6SS.  6S6.  tS  Pries,  114. 
M*Clell,44.  S.C. 

(if)  Permitted  in  C.  P.  not  in  K.  B.  Tidd,  0th  ed.  1216.  121S. 
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On  the  7th  of  May,  K*lbf  obtiined  a  rale  to  difoharge  the  role  of  the 
6th  of  Mojf,  which  confirmed  the  prooeedioge  tgainst  the  iheriff  for  oot  *OOj. 

brisgiiig  ifl  the  body,  by  discharging  the  rale  of  the  26th  of  AprU;  end 
prodaeed  u  affidevit  of  merits. 

On  the  9th  of  May,  Wigkimm  shewed  oaase.<— The  affidavit  of  merits  is 
not  saffieient,  being  that  defendant  has,  "  in  ooouel's  opiaioo*  a  good  do- 
fence  upon  the  merits." 

Role  Discharged. 

A  aimOar  nde  was  afterwards  obtained  bj  KmU^  on  a  snfficient  affidavit 
of  merits.  A  declaration  had  been  filed,  and  rale  to  plead  given,  but  bo 
demand  of  plea  so  as  to  waive  bail.  The  rale  was  made  absolute  on  8th 
/«M,  on  pajmeot  of  costs  and  terms  of  taking  notice  of  trial  for  the  sittings 
after  the  term,  giving  jadgmeni  of  the  term,  the  attachment  against  the  sherifiT 
standing  as  a  secoritj  if  the  verdict  ahoald  be  for  plaintiff  to  the  satisfac- 
tion of  the  Jodge ;  but  if  not,  the  attachment  to  be  suspended  bj  his  disora- 
tioB  till  next  tem.     See  onfe,  261. 


Smith  V.  Parslow. 

Btatom  moved  to  discharge  a  role  for  an  attachment  against  the  sheriff,    Pnetice  of  dis* 

for  not  bringing  in  the  body,  and  to  allow  bail  to  jostifv. .  BaO  had  been    charging  an  at- 
tachment 
allowed  on  the  19th  of  AprU,  hot  the  ball-piece  not  having  been  filed  i|rith   aninst  a  sheriff 

the  master  In  the  Excheqoer  office,  the  rale  for  an  attachment  was  obtained,   ^or  not  briogiog 

and  served  on  the  4th  of  May,    The  bail  had  not  jostified  again  previooslj   '°  ^  ^^^* 

to  this  motion.     On  affidavit  that  the  necessity  of  filing  the  bail-piece  was 

nakoown  to  the  defendant's  attoraey, 

A  Role  was  granted  for  staying  proeeedings  on  the  attachment  till  the  9th, 

the  day  for  shewing  caose,  on  potting  in  bail  afreah,  and  giving  two  days* 

adioe  of  their  jostificatioo,  the  bail  to  b&  perfected,  and  bail-piece  filed 

on  the  9th.    On  that  day,  the  above  reqoisites  bsving  been  complied  with, 

the  Role  was  made 

Absolote^  OB  payment  of  costs. 

In  WWumt  V.  Waierfield,  1  Bos.  &  P.  S34.  the  C.P.  held  that  bail  so 
jostifjing  might  be  opposed  by  plaintiff  witbont  prejttdice  to  bis  sobse- 
^■ent  right  to  oppose  the  role  for  setting  aside  the  attachment  agaiost  the 
■hertff.  The  practice  of  the  King's  Bench  is  stated  to  he,  to  dispose  of 
the  Utter  rale  before  jostifyiog  the  bail,  per  BuOer,  J.  S.  C. ;  hot  in  the 
Excheqoer,  bail  most,  in  term  time,  be  jostified  at  the  sittiog  of  the  Coort» 
hefiBre  the  other  ordinary  borioess,  except  on  the  first  and  last  days  of  term* 
8<«  the  Rales  of  Court,  poH, 

As  to  the  affidavits  in  sopport  of  this  rale,  see  Tidd,  9th  ed.  316. 
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Si^v^fc^       Farebrother   and  Another  against  Worslet  and 

Jwie  8.  Others,  Executors  of  Hirst,  deceased. 

A  sheriff's  /COVENANT  on  a  bond  ej?ecuted  to  the  sheriff  of 
nanted  with  a  Middlesex,  by  a  bound  bailiff  and  his  sureties, 

sheriff  to  give       Declaration  stated,  That  by  indenture  of  28th  Sep- 

him  correct  /  ^  ^  ' 

instructions  tember  1826,  the  plaintiffs,  described  therein  as  and  then 
turns*  and  to  ^^°g  sheriff  of  the  county  of  Middlesex,  of  the  one  part, 
pay  him  all      and  Joshua  Hirst,  the  younger,  the  defendant,  Worsleyy 

defending  ac-  ^'  ^'9  •^'  -^'9  ^-  ^'9  ^«  C.,  and  /.  Hirst,  the  elder,  since 

tions,ormak-  deceased,  of  the  other  part,  (profert  of  the  indenture)  the 
ing  or  oppos-     ,  .     .a,  ,     .        «^      '  ^*^  .  j   i-    tt 

ing  motions,    plaintiiis,  at  the  instance  and  request  of  the  said  J.  ii.* 

touching  any  ^^  younger,  and  in  consideration  of  the  covenant  and 

matter  in  j        o    ^ 

which  the  agreement  therein  after  entered  into  by  them  *^  did  no- 
act  M  such-  minate  and  appoint  the  said  J.  jff.,  the  younger,  to  be 
and  also  to  one  of  the  bailiffs  of  the  said  sheriff  (during  the  pleasure 
him  against  ^^  ^^^  ^^  sheriff),  permitting  him  to  receive  to  his  own 
all  expenses  j^se,  all  lawful  fees  usually  received  by  sheriffs'  bailifis, 
or  be  liable  in  the  said  county  of  M.,  but  reserving  to  the  said  sheriff 
*^'  *y  '■**'*^  the  poundage,  and  such  other  fees  and  profits  on  writs 
ting,  not  ex-  of  execution  and  extent,  as  had  been  usually  received  by 
^twnwg,  not  ^®  sheriff  of  the  said  county  of  M.,  and  all  such  other 
returning  or  fees  and  emoluments  to  the  said  sheriff  belonging ;  and 
any  process,  ^^  consideration  of  the  premises,  the  said  J.  H.,  the 
kc.  ocduion-  younger,  the  said  other  sureties,  and  the  said  J,  H., 

ed  hy  the  act  ^ ,       ^  .   . 

or  default  of  since  deceased,  for  themselves,  jointly  and  severally. 

The  bldM'  ^"^^  ^^'  ^^^^  several  and  respective  heirs,  executors.  Sic 
gave  correct  did  and  each  of  them  did  covenant  &c.,  to  and  with  the 
for  a"retum  ^^^^  plaintiffs  and  each  of  them ;  1st,  (a)  That  the 
of  nulla  bona,  g^id  bailiff  should  duly  execute  all  warrants  or  mandates 

which  was  ac- 
cordingly made.     An  action  being  brought  against  the  sheriff  for  that  retom, 
he  sustained  expence  in  defending  it.    Held^  that  the  bailiff  was  liable  to  ia- 
demnify  Uie  sheriff  for  the  amount. 

(a)  Tbeie  oanbers,  1  st,  &c.  are  hers  inserted  for  oonTenieace  of  nefer* 
enoe  to  the  different  olaosee  of  the  coTenant.  Tbej  did  not  exist  on  Ike 
pleading!. 
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to  him  directed  by  the  said  sheriff,  under-sheriff^  or  de-        1831. 
puties,  or  any  of  them  in  the  name  of  the  said  sheriff.       ^^v^^^^ 
2dly,    That  the  said   bailiff  should  give   regular    in--    ^dAwthtV^ 
structions  in  toriting  for  the  returns  of  all  writs  or  process  *• 

in  all  cases  in  which  warrants  should  have  been  executed  aod  otbert. 
by  or  directed  to  th^  said  bailiff.  3dly,  That  the 
said  bailiff  should  and  would  forthwith  pay  to  the  said 
sheriff,  under-sheriff,  or  deputies,  all  monies  received  by 
the  said  bailiff,  on  any  arrest  or  levy  by  him  made  or 
with  which  he  should  be  intrusted  for  the  said  sheriff 
without  deduction.  4thly,  That  the  said  bailiff  should 
in  all  things  truly,  lawfully,  and  honestly  demean  and 
behave  himself  as  bailiff  aforesaid,  and  in  due  and  law-  '  . 
ful  manner,  all  and  every  of  the  lawful  commands  or 
directions  of  the  said  sheriff,  his  under-sheriff,  and  their 
deputies,  touching  any  manner  of  service  incident  or  be- 
longing to  the  said  office  of  sheriff,  should  and  would 
execute  and  perform.  5thly,  That  the  said  bailiff 
should  and  would  well  and  truly  pay  to  the  said  sheriff, 
his  under-sheriff;  or  deputies,  or  one  of  them,  the  costs 
and  charges  of  defending  any  action  and  of  prosecuting  or 
opposing  any  motion  in  or  application  to  the  Court,  touch- 
ing or  concerning  any  matter  wherein  the  said  bailiff 
should  act  or  assume  to  act  as  bailiff' to  the  said  sheriff. 
6thly,  That  the  said  bailiff  and  his  said  sureties,  some 
or  one  of  them,  should  indemnify  the  said  sheriff  and 
his  under-sheriff  from  all  damages,  loss,  costs,  and 
charges,  which  they  or  either  of  them  should  or  might 
suffer,  sustain,  or  be  put  unto  or  be  liable  to  suffer, 
sustain,  or  be  put  unto  for  or  by  reason  of  the  payment 
of  any  money  by  the  said  sheriff,  under-sheriff,  or  de- 
puties, to  any  person  or  persons,  or  by  reason  of  any 
return  to  any  writ  or  process  made  by  the  said  sheriff, 
under-sheriff,  or  deputies,  at  the  request  of  the  said 
baUiff. 

And  that  the  said  bailiff  and  his  said  sureties,  some  or 
one  of  them,  their  or  some  or  one  of  their  heirs,  cxccu- 
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1831.       tors^  or  administrators,  should  and  would  save  harmless 
^  ''^"^^'       and  indemnify  the  said  sheriff  and  under-sheriff  from 


•ad  Othen  • 


Aod  Another  and  against  all  actions,  suits,  fines,  and  amerciaments, 
W0R8LET  penalties,  contempts,  forfeitures,  loss,  costs,  charges, 
and  expences,  which  might  be  commenced,  prosecated, 
imposed,  or  set  upon  them  or  either  of  them,  or  which 
they  or  any  or  either  of  them  might  suffer,  pay,  or  be 
liable  unto^br  or  by  reason  of  the  executing^  not  executing^ 
returning^  or  not  [returningy  or  misretum  of  any  writ,  pro- 
cess, mandate,  precept,  or  warrant,  occasioned  by  the  ad 
or  default  of  the  said  bailiff,  or  by  reason  of  execution, 
escape,  or  any  other  cause  whatsoever  happening  by  the 
act  or  default  of  the  said  bailiff,  (reference  to  the  inden- 
ture) by  virtue  of  which  said  indenture,  the  said  J.  H. 
the  year  afterwards,  to  wit  on  &c.,  at  &c.,  became  and 
was  one  of  the  bailiffs  of  the  said  plaintiffs,  then  and 
there  being  sheriff  of  the  said  cjonnty  oi  Middlesex. — ^That 
after  the  making  of  the  said  indenture,  and  whilst  the 
said  plaintiffs  were  sheriff  of  the  said  county,  and  whilst 
J.  H.  the  younger  was  one  of  the  bailiffs  of  the  said 
plaintiffs  as  such  sheriff,  to  wit  on  2d  Mliy  1827,  a 
fieri  facias  was  issued  out  of  King's  Bench,  commanding 
the  said  sheriff  to  cause  to  be  levied  of  the  goods  and 
chattels  in  his  bailiwick  of  A,  H.  Chambers,  a  debt  of 
16,000/.  and  71.  damages,  recovered  by  H.  Wikon, 
against  him. — ^That  the  writ  was  afterwards  duly  en- 
dorsed to  levy  1825/.  10s.  5c/.,  and  on  21st  May  1827,  at 
&c.,  was  delivered  to  the  plaintiffs  as  such  sheriff,  to  be 
duly  executed,  and  that  by  virtue  thereof  they  issued 
their  warrant  to  said  J.  H.,  the  younger,  then  being  one 
of  the  bailiffs  of  the  said  sheriff,  thereby  commanding 
him  to  levy  the  said  debt  and  damages,  so  that  the 
sheriff  might  have  the  money  at  the  return  to  render  to 
Wilton. — ^That  the  warrant  was  delivered  to  J.  H.,  the 
younger,  to  be  executed. — And  the  said  plaintiffs  say, 
that  the  said  J.  H,,  the  younger,  acting  and  assuming 


IN  THE  First  Year  op  WILLIAM  IV;  427 


to  act  as  bailiff  of  the  said  plaintiffs,  so  being  sheriff  as  1831. 
aforesaid,  and  for  the  purpose  of  executins:  such  last-  '^-"*-^ 
mentioned  warrant,  afterwards,  to  wit,  on  8cc.,  at  8cc.,  ud  Another 
before  the  return  of  the  said  last-mentioned  writ,  and  wor'slby 
within  the  bailiwick  of  the  said  sheriff,  did  seize  and  •"*  Othcrt. 
take  divers  goods  and  chattels  then  in  the  possession  of 
F.  Bemasami,  8ic.  of  the  value  of  20,000/.,  but  did  not 
le?y  thereout  the  sum  indorsed  on  the  said  last-men* 
tioned  writ  or  any  part  thei'eof.  And  the  said  plaintiffs 
say.  That  before  the  time  of  the  said  seizure  last-men- 
tioned, to  wit,  on  the  19th  'November  1826,  at  &c.  a  cer- 
tain commission  of  bankrupt  had  been  awarded  and 
issued  against  the  said  A,  H.  Chambers ;  and  the  said 
F,  Bemasconi,  &c.,  at  the  time  of  the  said  seizure  last- 
mentioned,  held  and  claimed  possession  of  the  goods  and 
chattels  so  seized  as  assignees  of  the  estate  and  effects 
of  the  said  A.  H.  Chambers^  in  the  said  writ  named  un- 
der the  said  commission,  to  wit,  at  &c.  And  the  said 
plaintiffs  say,  that  afterwards,  to  wit,  on  the  23d  3fay, 
1827,  at  &c.,  a  certain  rule  was  made  by  the  said  Court 
of  King's  Bench,  whereby  the  said  plaintiffs,  sheriff  as 
aforesaid,  were  ordered  by  the  said  Court  to  return  the 
said  last^mentioned  writ,  and  thereupon  afterwards,  in 
FaUer  term  in  the  year  last  aforesaid,  at  &c.,  the  isaid 
plaintiffs,  sheriff  as  aforesaid,  did  move  the  Court  that 
the  said  rule  to  return  the  said  last-mentioned  writ  might 
be  enlarged  until  the  said  sheriff  should  be  indemnified 
to  the  satisfaction  of  the  Master.  And  such  proceedings 
were  thereupon  had  in  the  same  Court  in  respect  of  the 
said  motion,  touching  the  said  last-mentioned  writ  and 
*e  return  thereof,  that  the  said  plaintiffs  were  thereby 
then  put  unto  divers  other  large  costs  and  charges  about 
the  same  motion,  to  the  amount  of  a  certain  other  large 
aum  of  money,  to  wit,  the  sum  of  20/.,  to  wit,  at  &c. 
Averment  of  notice  to  J.  H.,  the  younger,  and  request 
^  him  by  the  plaintiffs,  to  pay  them  the  said  costs  and 
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charges  to  which  they  had  been  so  put  as  last  afore* 
Farebrothbb  said.  And  the  said  plaintiffs  say,  that  by  reason  of 
aod  Another  ^^  g^j  last-mcntioned  seizure  and  of  the  acts  of  the 
^°oth  ^^  said  J.  H.,  the  younger,  done  in  and  about  the  executing 
of  the  said  last-mentioned  warrant,  the  said  F.  Bemaacxmi, 
8cc.  afterwards,  to  wit,  in  Trinity  term,  in  the  year  last 
aforesaid,  at  &c.,  commenced  and  prosecuted  in  the  said 
Court  of  King's  Bench,  the  said  Court  then  and  still 
being  holden  at  IFes^m^s/er  aforesaid,  a  certain  action  of 
trespass  against  the  said  now  plaintifis,  and  the  said  H, 
Wilton,  in  consequence  whereof  the  said  plaintiffs  did 
afterwards,  to  wit,  in  the  term  and  year  last-mentioned, 
make  an  application  in  and  .to  the  ^d  Court  to  stay 
the  proceeding  in  the  said  action  of  trespass  last-men- 
tioned, until  they  the  said  sheriff  should  be  indemnified, 
and  such  proceedings  were  thereupon  had  in  the  same 
Court  touching  the  said  application,  that  the  said  plain- 
tiffs were  thereby  there  put  into  divers  other  large  costs 
,  and  charges  about  the  same  application  to  the  amoaot 
or  10/.,  to  wit,  at  &c.  Similar  averments  pf  notice  and 
request. 

Six  breaches  preceded  that  in  question,  which  was  as 
follows:  And  the  said  plaintiffs  say  that  the  said  J.  H, 
the  younger,  as  such  bailiff  as  aforesaid,  after  the  mak- 
ing of  the  seizure  last  above-mentioned,  and  before  the 
return  of  the  last-mentioned  writ,  to  wit,  on  28th  Nov. 
in  the  year  last  aforesaid,  at,  &c.,  instructed  the  said 
plaintiffs  as  such  sheriff,  and  requested  them  to  return, 
and  the  said  plaintiffs  as  such  sheriff  did,  by  his  in- 
structions and  at  his  request,  then  and  there  return 
upon  the  said  last-mentioned  writ,  that  the  said  A.  H, 
Chambers  in  the  said  writ  named,  had  not  any  goods  or 
chattels  in  the  said  sheriff's  bailiwick,  whereof  the  said 
sheriff  could  cause  to  be  levied  the  debt  and  damages  in 
that  writ  mentioned,  or  any  part  thereof,  by  reason 
whereof  the  said  //.  Wilton,  afterwards,  to  wit,  in  Hiiary 
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term  1828,  commenced  and  prosecuted  in  the  Court  of        1831.    ' 
Exchequer,  to  wit,  at  &c.  a  certain  action  on  the  case  paibbrothkr 
against  the  plaintiffs,  for  recovery  of  the  damages  al-    *^  Another 
leged  to  have  been  sustained  by  the  said  £/.  Wilton,  by      worblby 
reason  of  the  said  return  so  made  by  the  said  plaintiffs 
upon  the  said  last-mentioned  writ,  and  of  the  non-execu- 
tion thereof;  and  such  proceedings  were  thereupon  had 
in  the  said  court  of  his  said  late  Majesty,  in  the  said  last- 
mentioned  suit,  that  the  said  now  plaintiffs,  by  reason 
thereof,  did  suffer,  sustain,  and  were  put  unto  divers 
other  large  damages,  losses,  costs,  and  charges,  to  the 
amount  of  500/.  in  and  about  defending  the  said  last- 
mentioned  action,  and  incidental  thereto,  of  all  which 
several  premises,  the  said  J.  if.  the  younger,  afterwards, 
to  wit,  on  &c.  at  Sec.  had  notice,  and  was  then  and 
there  requested  by  the  said  plaintiffs  to  pay  them  the  . 
damages,   losses,  costs,  and  charges  which  the   said 
plaintiffs  had  so  suffered,  sustained,  and  been  put  into, 
as  last  aforesaid,  and  to  indemnify  them  from  and  against 
the  same,  to  wit,  at  &c. 

The  first  plea  to  the  seventh  breach  traversed  the  in- 
structions by  J,  H.  the  younger,  to  the  plaintifis,  as  to 
the  return  to  the  writ  against  Chambers^  concluding  to 
the  country.  The  second  plea  to  it  was,  that  the  said 
A.H.  Chambers  had  not,  at  any  time  from  the  delivery 
to  the  said.  J.  if.  of  the  said  writ  oS  fieri faaasy  in  that 
breach  mentioned,  before  the  said  return  thereof,  any 
goods  or  chattels  in  the  said  bailiwick  of  the  said  she- 
riff, whereof  the  said  sheriff  could  cause  to  be  levied,  the 
debt  and  damages  in  that  writ  mentioned,  or  any  part 
thereof.   Concluding  to  the  country. 

Demurrer  to  the  second  plea,  and  joinder  in  de- 
murrer. 

J'  Burchell  fof  the  plaintiffs. — The  claim  which  forms 
the  subject  matter  of  the  breach  rests  on  the  terms  of 


430  CASES  IN  TRINITY  TERM, 

1831.       the  return  made  on  the  bailiff's  instructioiis.  The  words 
Farsbrothbr  ^^  ^^®  ^^^  clause  of  his  covenants  are,  that  the  bailiff 


V 

■odOtbtn. 


aod  Another     and  his  Sureties  shall  indemnify  the  sheriff  against  all 
WoftsLET      actions,  loss,  costs,  charges,  and  expences,  which  he 
might  suffer,  pay,  or  be  put  unto,  *^for,  or  by  reason  rf, 
the  executing,  not  executing,  rttummg,  or  notretamiug, 
or  misretum  of  any  writ,  process,  &c.  occasioned  by  the 
act  or  default  of  the  bailiff.''    These  terms  are  not  con- 
fined to  indemnity  for  wrongful  acts,  or  omissions  of  the 
bailiff,  bi]|t  their  generality   includes  every  return  by 
which  the  sheriff  incurs  possible  risk  or  loss.     As  the 
sheriff  is  equally  exposed  to  be  made  defendant  in  an  ac- 
tion, whether  the  bailiff's  instructions  for  a  return  are 
true  or  false,  he  is  entitled  to  indemnity  for  the  conse- 
quences of  either.    The  sheriff's  bond  interposes  the 
bailiff  as  an  ultimate  indemnity  to  the  sheriff  for  the 
risks  of  office,  the  sheriff  always  having  the  burden  of 
responsibility  to  the  parties  in  the  first  instance.    The 
office  of  bailiff  being  a  continuing  one,  and  fees  being 
payable  to  him  on  each  writ  he  executes*  a  consideiatioa 
applies  in  every  case  where  the  sheriff  can  claim  indem- 
nity.   Under  the  other  special  covenants,  the  bailiff  who 
assumes  to  act  as  such  is  to  pay  the  costs  incurred  by 
the  sheriff  in  defending  actions  by  third  persona  against 
him,  arising  on  the  act  of  the  bailiff.  Thus,  the  instruc- 
tions to  return  the  writ  nuUa  bona,  are  his  act.     If  the 
truth  of  the  return  so  founded  is  a  good  defence  to  this 
action  on  the  bond,  to  recover  costs  incurred  in  an  action 
against  him  for  a  false  return,  then,  if  he  has  a  verdict 
but  cannot  procure  payment  of  costs,  he  is  remediless. 
Again,  if  a  bailiff  can  shew  that  the  verdict  against  the 
sheriff  is  improperly  obtained,  or  if  a  rule  against  a  she- 
riff, arising  out  of  the  bailiff's  act,  is  discharged,  the  lat- 
ter might  be  equally  exempted  from  reimbursing  the 
sheriff's  costs.    Had  it  been  intended  to  confine  the 
sheriff's  indemnity  by  the  bailiff,  to  cases  of  false  re- 
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turns,  the  words  would  have  been  less  general. — [Bay-       1831. 

ley  B.    Suppose  costs  are  awarded  against  a  sheriff  in  an  .Brother 

action  against  him,  which  he  rightfully  defended,  would  •ad  Another 

the  bailiff  be  liable  to  indemnify  him  against  extra  costs?  worslbt 

If  he  would,  that  may  shew  the  bailiff  liable  for  the  •^  ^^^^ 
consequences  of  any  act.] 

Manning  for  the  defendants. — ^The  sheriff's  attempt  to 
shift  this  risk  on  the  bailiff,  is  contrary  to  the  policy  of 
the  law,  which  gives  poundage  as  a  remuneration  for  that 
risk,  and  which  poundage  is  here  retained  by  the  sheriff; 
and  contrary  to  the  parties'  contract,  because  the  words 
of  the  last  clause  **  occasioned  by  the  act  or  default  of 
the  bailiff, "  override  the  preceding  general  words  of  the 
fifth  clause.     Indemnity  against  '^  act  or  default,"  must 
be  confined  to  wrongful  acts  only,  and  cannot  apply  to  a 
correct  return  by  the  bailiff  to  the  sheriff.  Thus,  a  cove  - 
nant  for  quiet  enjoyment  against  the  let  of  persons 
claiming  under  grantor,  or  of  any  other  person  soever, 
appUes  to  lawful  let  only  (a).    The  only  remedy  of  a 
sheriff  sued  for  the  bailiff's  wrongful  act,  is  against  the 
latter  and  his  sureties,  but  where  the  bailiff  proceeds 
right,  and  the  act  of  a  third  person  in  bringing  ^in  action 
against  the  sheriff  may  be  wrongful,  the  remedy  is 
against  that  person,  and  not  double  against  him  and  the 
baiUff.    The  breach  is  ill  assigned  in  not  shewing  whe- 
ther the  action  by  Wilton  against  the  plaintiffs  as  she- 
riff is  pending  or  ended,  and  if  ended,  with  what  conse- 
quences, or  what  has  been  done  if  pending  (6).    If  the 

(«)  See  DudUyr,  FoUloU,  ST.  R.  584.  Ogdm  ▼.  PoUioH,  id.  726. 

(ft)  On  •  f obfleqaent  daj,  a  motion  bj  Manning  to  plend  dt  11000  ww 
rapported  bj  tn  aflBida?it,  stating,  mttr  alia,  that  a  speoial  Terdiol  bad  been 
found  in  Wilian  v.  Fanhrothtr,  bot  not  argned,  and  that  the  present  plain- 
^fl^Si  with  consent  of  the  defendant  WonUy,  compromised  the  suit  with 
Litton,  consenting  to  a  verdict  for  200/.  damages  and  400/.  costs,  so  as  to  ' 
put  it  ont  of  their  power,  bj  getting  costs  from  WiUon,  to  relieye  the  bailiff 
OB  the  bond. 


V 
Rl 

and  Others. 
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1831.       action  is  for  costs  of  a  pending  proceeding,  it  may  be 

Fabbbrothbr  "^P®^^  *®  *^®y  accrue  de  die  in  diem,  though  the  sheriff 
and  AnoUier  may  ultimately  receive  costs  from  his  opponent.  Nor  is 
WoRSLBY  it  shewn  that  the  costs  were  incurred  necessarily,  or  as 
necessarily  incidental  to  the  defence  of  the  action  by 
Wihon,  or  with  the  consent  of  the  defendants.  The 
costs  sought  to  be  recovered  may  have  been  wantonly 
incurred  by  the  sheriff  in  a  contest  with  the  assignees  of 
Chambers, 

Lord  Lyndhurst  C.  B.  —  A  return  having  been 
made  by  the  sheriff  in  pursuance  of  his  bailifi^s  instruc- 
tions, which,  for  the  purposes  of  the  argument,  are  ad- 
mitted to  be  correct,  an  action  has  been  brought  against 
the  sheriff  in  consequence  of  that  return,  in  which  he 
has  incurred  costs.  The  question  is,  whether  by  this 
deed  the  bailiff  is  bound  to  indemnify  him  for  those 
costs  ?  and  I  am  of  opinion  that  he  is  so  bound.  For  I 
think  the  present  claim  falls  precisely  within  the  lan- 
guage and  purview  of  a  particular .  covenant,  and  after 
looking  at  the  rest  of  the  instrument  to  ascertain  any 
thing  which  might  prevent  us  from  giving  that  covenant 
its  obvious  construction,  I  find  nothing  to  justify  us  in 
declining  to  put  upon  it  that  interpretation  which  its 
terms  naturally  import.  The  part  of  the  covenants  to 
which  I  refer  is  this  (a) :  That  the  bailiff  shall  pay  to 
the  sheriff  the  costs  and  charges  of  defending  any  ac- 
tion, and  of  prosecuting,  or  opposing  any  motion  in,  or 
application  to,  the  Court  touching  or  concerning  any 
matter  wherein  the  said  bailiff  should  act  or  assume  to 
act  as  bailiff  of  the  said  sheriff.  In  the  action  of  Wilton 
V.  Chancers,  the  bailiff  pointed  out  to  the  sheriff  the 
return  which  was  afterwards  made  to  the  Jieri  Jadas: 
an  action  brought  in  consequence  of  that  return  was 

(a)  See  5tb  claoie. 


V. 

RSI 

and  Others. 
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defended,  and  costs  were  incurred  by  the  sherifFf   Those,        1831. 
therefore,  are  costs  and  charges  in  defending:  an  action  ^  ^-■v"*' 

®  **  .      Farebrother 

''  touching  a  matter,"  that  is,  touching  a  return,  wherein     and  Anathei 
the  baiUff  acted  as  bailiff  to  the  sheriff;  and  I  see  no      worslet 
reason  arising  from  the  rest  of  the  deed  why  those  ex- 
press terms  should  receive  a  qualified  interpretation. 

The  subsequent  covenants  appear  to  me  more  doubtful 
in  their  construction.  The  sheriff  is  to  be  indemnified 
agaiust  any  loss  or  damage  which  may  arise  to  him  by 
reason  of  any  "  act  or  default"  of  the  bailiff.  To  consider 
the  word  ad  as  identical  with  default  would  render  the 
word  act  surplusage,  without  giving  that  distinct  meaning 
to  it  which  should  be  given  to  every  word.  But  if  the 
baiUff  acts  correctly,  in  giving  the  sheriff  proper  instruc- 
tions for  his  return  to  process,  and  an  action  is  never- 
theless  brought  against  the  sheriff  in  consequence  of 
that  return,  I  do  not  think  that  the  sheriff's  loss  and 
expence  thereupon  could  fairly  be  considered  as  a  loss 
and  damage  sustained  by  reason  of  the  act  of  the  bailiff, 
or  of  the  return,  which  are  both  correct.  A  third  person 
has  thought  proper  to  bring  an  action,  probably  without 
justifiable  grounds,  and  the  sheriff's  damage  seems  more 
to  arise  from  the  act  of  that  third  person,  than  from 
that  of  the  bailiff.  The  same  reasoning  applies  to  the 
other  subsequent  covenants,  but  there  is  no  necessity  to 
rest  the  judgment  on  them.  The  ground  of  my  decision 
is,  that  the  covenant  to  which  I  have  referred  embraces 
this  case  in  terms,  from  the  natural  import  of  which 
there  is  no  reason  to  detract.  It  was  objected,  that  the 
breach  should  have  assigned  that  the  costs  and  charges 
were  necessarily  incurred  in  defending  the  suit;  but  the 
terms  of  the  covenant  are  here  followed  in  the  pleading, 
so  that  it  does  not  appear  to  me  necessary  so  to  have 
qualified  the  breach.  Nor  could  more  than  the  necessary 
amount  of  costs  be  recoverable  under  it.  The  Court 
was  also  asked  what  costs  could  be  said  to  be ''  incidental 
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1831.  to  the  sbeiiff's  defence  to  the  action/'  the  breach  daim- 

„  '^"^^'  ing  such  costs.     But  those  terms  seem  the  same  with 

■od  Aaotber  costs  of  defending  the  action,  and  carry  the  case  no 

WoRSLBY  further.     Under  these  circumstances,  I  am  of  opinion 

and  othm.  ^^^^^  ^jjg  judgment  must  be  for  the  plaintiff. 

* 

Batley  B.  —  I  concur  entirely  with  the  judgment  of 
my  Lord  Lyndhurst^  and  found  my  opinion  on  the  same 
covenant  The  sheriff  may  select  such  persons  as  he 
may  think  fit  to  act  for  him  in  executing  process,  and 
may  impose  any  terms  which  the  bailiff  and  his  soietiei 
may  think  fit  to  acquiesce  in.  The  instrument  in  ques- 
tion contains,  among  other  things,  a  stipulation  that  the 
bailiff  shall  pay  to  the  sheriff  the  costs  of  defending  any 
action,  concerning  any  matter  wherein  the  bailiff  shall 
act  as  such.  As  to  the  terms  of  the  breach,  I  have  no 
doubt  that  the  plaintiflb  have  sufficiently  alleged  that 
they  have  incurred  costs  in  defending  an  action  touching 
a  matter  in  which  the  bailiff  acted  as  such,  and  the 
sheriff  may  thereupon  call  on  him  and  his  sureties  to 
reimburse  him  those  costs,  unless  the  nature  of  the  deed 
itself,  or  other  circumstances,  will  justify  the  Ck>art  in 
putting  a  construction  on  the  words  referred  to,  diflSering 
from  that  which,  prima  fack^  belongs  to  them.  But  I 
perceive  no  sufficient  reason  for  so  doing,  for  there  is 
nothing  in  the  clauses  which  precede  or  follow  these 
words,  which  shews  that  this  covenant  ought  not  to  tt- 
ceive  the  same  interpretation  as  if  it  stood  nmj^iciier  by 
itself.  The  early  part  stipulates,  that  the  baiUff  shall 
faithfully  demean  himself,  and  points  out  the  duty  he  is 
so  to  execute.  Next  it  details  the  instances  in  which 
the  sheriff  might  be  put  to  expense,  among  which  is  the 
stipulation  which  my  opinion  proceeds  on,  and  afterwards 
follow  more  special  clauses  for  the  sheriffs  indemnity. 

The  general  scope  of  these  latter  may  be  considefed 
to  embrace  cases  on  which  the  bailiff  is,  in  some  respecti, 
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toblame^  but  that  does  not  seem  necessarily  the  case,        1831. 
and  many  of  the  concluding  words  imply  that  the  sheriff  _  ^^^'^^  ^ 
might  call  on  the  bailiff  to  indemnify  him,  though  there     and  Anotiiw 
was  no  breach  of  duty  by  the  bailiff  himself.    The      womlbt 
sheriff  may  be  caUed  on  to  answer  for,  and  be  damnified 
in  consequence  of  the  acts  of  the  bailiff,  though  the  lat^ 
ter  may  hare  acted  properly  in  eyery  respect ;  and  it  may 
be  collected  from  this  deed,  that  it  was  the  intention  of 
the  sheriff  to  secure  himself  indemnity,  whether  the 
bailiff  was  to  blame  or  not.    As  both  parties  may  be  in- 
nocent, there  is  no  reason  why  the  sheriff  should  suffer, 
and  why  he  should  not  stipulate  with  the  bailiff  that  the 
hazard  arising  from  the  result  of  his  act  should  fall  on 
him ;  and  I  think  that  to  be  the  fair  construction  of  this 
stipulation.    Had  the  plea  raised  any  question,  whether 
the  ezpences  had  been  incurred  by  the  sheriff  of  his  own 
wrong,  and  that  he  had,  of  his  own  wrong,  defended  the 
action,  so  as  to  shew  blame  in  him  in  so  doing,  he  would 
be  the  proper  person  to  bear  that  expense.    But  we  can* 
not  say  on  this  record  that  he  has  been,  in  any  respect, 
to  blame,  or  that  he  can  be  looked  on  in  any  other  light 
than  an  innocent  party  put  to  expence  of  defending  an 
action,  which,  but  foe  the  bailiff's  act,  never  could  have 
been  brought 

I  am,  therefore,  of  opinion,  that  judgment  must  be  for 
the  plaintiff,  and  though  I  entertain  no  doubt  on  the 
question,  I  am  glad  that  it  is  on  the  record,  so  as  to  be 
open  for  the  decision  of  a  court  of  error. 

Vaughan  B.  —  This  is  a  demurrer  to  a  plea  pro* 
fessing  to  be  an  answer  to  the  seventh  breach  assigned 
in  the  declaration,  and  the  question  is,  whether  or  not 
this  plea  is  an  answer  to  that  breach,  supposing  it  well 
as»gned.  It  is  at  least  doubtful,  whether  the  act  a(  the 
bailiff  stated  in  this  breach,  was,  as  argued,  correct. 
The  intention  of  the  covenants,  as  collected  from  these 
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1831.       termS;  must  rule.  They  are  various  and  comprehensive, 
Farebrothe     "^^^^^^^og  T^ove  special  as  they  proceed,  and  the  inten- 
«nd  Another     tion  of  the  whde  is  to  provide  for  every  expense  the 
WoRSLBY      sheriff  incurs  in  consequence  of  any  act,  rightful  or  the 
contrary,  of  the  bailiff.    There  is  no  law  or  policy  which 
prevents  a  bailiff  from  acceding  to  such  stipulations  as 
the  price  of  his  office,  and  these  do,  in  terms,  compre- 
hend this  case  of  costs  incuiTed  by  the  sheriff  in  defend- 
ing Wilton's  action.    I  concur  that  judgment  must  be 
for  the  plaintiff. 

Boll  AND,  B.  —  It  is  argued  for  the  defendants,  that 
this  is  an  attempt  on  the  part  of  the  sheriff  to  fix  the 
defendants,  contrary  to  the  policy  of  the  law  and  the  ef- 
fect of  the  instrument.     But  a  mere  agreement  between 
two  parties  who  have  particular  duties  to  perform,  for 
the  sharing  them,  and  the  responsibilities  of  them,  can- 
not be  against  the  policy  of  the  law,  the  one  being  free 
to  impose,  and  the  other  to  accept  or  reject  the  terms 
offered.   Nor  do  I  think  this  clause  contrary  to  the  terms 
of  the  deed  in  question,  as  the  sheriff's  intention  appears 
to  have  been  that  the  covenant  to  be  entered  into  by  the 
bailiff  should  be  large  enough  to  cover  all  ezpences  in- 
cidental to  the  duties  he  would  have  to  perform,  wheth^ 
they  arose  from  his  defaults,  or  from  his  right  or  wrong 
acts.     The  question  then  is  this,  whether  the  contract  is 
framed  in  such  terms  as  to  comprehend  that  intention* 
The  sheriff  is  to  be  indemnified  for  the  expences  to  which 
he  might  be  liable,  for,  or  by  reason  of,  the  bailiff's  exe- 
cuting or  not  executing,  returning  or  not  returning,  or 
misretum  of,  any  writ,  &c.  .  Those  being  the  causes 
from  which  the  consequences  '^  occasioned  by  the  act  or 
default  of  the  bailiff"  are  to  flow,  I  should  give  a  larger 
interpretation  to  these  terms  than  my  Lord  Chief  Baroo, 
for  I  conceive  the  words  '  act  or  default '  not  to  be  taa- 
tologous,  but  words  which  are  used  in  the  attempt  to 


V. 
IRS 

and  Othen. 


IN  THE  First  Year  of  WILLIAM  IV.  437 

make  more  clear  what  would  be  as  plain  without  them ;        1831 . 
for  the  previous  words  relating  to  the  execution  of  pro-      ^^'Xother 
cess  completely  embrace  their  meaning.     When  I  look    and  Another 
to  the  other  psurts  of  the  contracti  and  inquire  the  mean-     worslby 
ing  of  the  act  of  the  bailiff,  and  whether  or  not  it  was 
meant  to  refer  to  his  or  others\acts,  I  think  the  earlier 
words  bind  the  bailiff  to  4ake  on  him,  if  not  all,  many 
liabilities ;  and  I  cannot  refer  the  word  '  returning,'  in 
the  latter  part,  to  any  thing  but  the  mere  act  of  the 
bailiff,  as  contrasted  with  his  omissions  or  wrongful  acts 
there  also  provided  against.    On  that  construction  the 
sheriff  is  to  be  indemnified  against  the  consequences  of 
the  mere  act  of  the  bailiff,  whether  right  or  improper. 

Judgment  for  plaintiff. 

Sm  per  AUoii.  C.  J.  Dwereux  ▼.  Barehjf,  8  Bar,  &  Aid.  704 i 


Manning  moved  that  the  demurrer  might  be  with-  Practice. 

drawn,  with  liberty  to  plead  de  novo.  withdrawing 

demurrer. 

Lord  Lyndhurst,  C.  B.  —  This  application  is  not 
only  postponed  till  after  argument,  but  is  not  made  till 
judgment  has  been  pronounced.  That  is  contrary  to  the 
practice,  (a) 

fiAYL£Y,  B. —  Even  after  argument  the  application 
to  withdraw  a  demurrer,  in  order  to  amend,  can  only  be 
made  on  affidavit  shewing  that  the  justice  of  the  case 
requires  a  trial  of  the  merits.  (6) 

(«)  Sm  Sayer*!  R.  lia»  117.   Partridtfe  ? .  Court,  5  Pri.  484. 
(h)  Se9  TM,  0th  edit.  710.    S.  P.  in  a  similar  applioation  bj  Cru¥MU 
in  GUditane  ▼.  Bemiti,  10th  Jura. 
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j^^^  g  Holland  against  P£lham. 

A  grant  of  an  TN  1805  Stewart ^  and  Ptf/Aont  as  his  snrety,  in  conn* 
four^'livM  "^  deration  of  1000/.  paid  to  Stewart,  granted  an  an- 

with  a  cove-  nuity  of  120/.  to  Holland,  for  the  term  of  the  joint  nataral 
grantor  shall  ^ves  of  Holland,  M.  his  wife,  M,  A,  H.,  and  X.  D.,  and 

insure  the  ^he  lives  and  life  of  the  survivors  and  survivor  of  the 
principalsum  ,  _.  __  ,__  %        i»       %  i  i.- 

within  thirty  longest  liver  of  them.  They  also,  for  themselves,  their 
daysafter ex-  \^^\j^    executors,  and  administrators,  covenanted   wit6 

piration  of  the  '  '  '  . 

third  life,  is    Holland,  his   executors,   administrators;    and    assigns, 

for  a  Iwrn"^*^*  within  thirty  days  next  after  the  decease  of  such  three 
within  the  of  them,  the  said  Holland,  M.  his  wife,  M.  A.  H.  and 
but  a^salT"'  £.  D.,  who  should  first  depart  this  life,  to  insure,  in  some 
of  an  an-  respectable  office  of  insurance  in  London,  for  the  use  of 
which  the  the  said  Holland,  his  executors,  administrators,  and  as- 
h^wTX^"^"  signs,  the  sum  of  1000/.  to  be  paid  on  the  decease  of  the 
Semble,  in  an  survivor  of  them ;  the  aforesaid  nominees,  and  upon  the 

aBiin?tv"deed  ^'^■^p'^^^i^^  ^^  ^^^^  insurance,  to  make  such  assignment 

for  arrears,  of  the  policy  or  policies  thereof,  unto  the  said  HoUamit 
if  it  is  intend-   i-  .  j'-jx  j        •  i»jt 

ed  to  raise  an  ^^^  executors,  administrators,  and  assigns,  as  should  be 

issue  for  a  requisite  to  make  over  the  same,  and  all  benefilt  thereof, 

the  deed  was  to  him  and  for  his  and  their  s(4e  use. 

a  contrivance  .  fjjjg  ^^g  ^ji  action  of  covenant  on  the  above  clause  in 

to  cover 

usury,  it  is  the  annuity  deed  to  recover  arrears  of  the  annuity.  Plea, 

to  ple^lhe*  ^^^^^^  setting  out  the  deed  on  oyer)  That  before  the 

usurious  making  of  the  said  indenture,  to  wit,  on  1st  October 

but^the^plea  1^06,  it  was  corruptly  and  against  the  form  of  the  sta- 

must  state  tu^  jq  that  case  made  and  provided,  aereed  as  therttn 

that  the  deed  ,  .  '     o 

was  executed  mentioned,  that  the  said  plaintiff  should  lend  and  ad- 

by  way  of  vance  the  said  sum  of  money  in  the  said  indenture  in 
contrivance,  -^ 

and  in  pursu-  that  behalf  mentioned,  upon  the  terms,  stipulations,  and 

ance  thereof,  agreements,  and  in  manner  and  form  therein  mentioned, 

and  that  the  said  defendant  should  execute  and  deliver 
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die  said  indenture  for  securing  the  repayment  thereof,  in        183). 
manner  aforesaid,  and  according  to  the  terms  and  stipu**      a^^^^j, 
lations  therein  also  mentioned  ;  and  the  said  defendant  v. 

further  saith,  that,  in  pursuance  of  such  corrupt  and  un- 
lawful agreement  so  made  as  aforesaid,  the  said  plaintiff 
heretofore,  to  wit,  on  &c.,  lent  and  advanced  the  said 
sum  of  money  in  the  said  indenture  in  that  behalf  men- 
tioned, upon  the  terms,  stipulations,  and  agreements, 
and  in  manner  and  form,  as  in  the  said  indenture  men- 
tioned ;  and  the  said  defendant  made  and  sealed,  and  as 
his  act  and  deed  delivered  the  said  indenture  to  the  said 
plaintiff,  and  the  said  plaintiff  then  and  there  accepted 
and  received  the  said  indenture  of  and  from  the  said  de- 
fendant, in  pursuance  of  the  said  corrupt  and  unlawful 
agreement,  and  for  the  purpose  aforesaid ;  and  the  said 
defendant  further  saith,  that  the  said  annual  sum  of  1202. 
agreed  to  be  paid  to  the  said  plaintiff,  as  in  the  said  in- 
denture mentioned,  exceeds  the  rate  of  6/.  for  the  for- 
bearance and'  giving  day  of  payment  of  100/.  for  one 
year,  contrary  to  the  form  of  the  statute,  8cc.  By  means 
whereof,  and  by  force  of  the  said  statute,  the  said  in- 
denture was  and  is  wholly  void  in  law. — Verification. 
Demurrer  and  joinder. 

Hutchinson  for  the  plaintiff.  —  Nothing  in  this  deed 
shews  any  loan  of  money  at  usurious  interest,  but  merely 
the  sale  and  purchase  of  an  annuity.  The  covenant  to 
insure  the  grantor's  life,  after  the  fklling  in  of  the  three 
first  lives,  is  in  favour  of  the  grantor,  who  might  other- 
wise have  been  called  on  to  pay  the  grantor  additional' 
yearly  interest,  in  order  to  provide  for  a  similar  insurance 
by  the  grantee  during  the  whole  of  that  period.  In 
Cummins  v.  Isaac  (a),  a  transaction  on  a  similar  princi- 
ple was  distinctly  before  the  court,  without  objection  to 

(a)  8  T.  R.  188. 
G    G   2 
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1831 .  its  legality.  The  grantee  was  there  to  be  reimbursed  any 
Holland  6xtra  expence  incurred  in  insuring  the  grantor's  life  if  he 
left  England.  .  Morris  v.  Jones  (a)  recognizes  the  legality 
of  a  specific  grant  of  an  annuity  in  part  secured  to 
grantee  by  the  grantor's  assignment  of  policies  previoosly 
effected  on  his  life.  Here  an  additional  risk  to  the  capi- 
tal appears,  for  if  the  fourth  life  should  fall  within  the 
thirty  days  and  before  the  insurance  effected,  that 
measure  could  never  be  taken. 

Ji.  F.  Richards  for  the  defendant  —  The  covenant  is 
usurious^  Though  grantees  of  annuities*  for  their  owd 
security,  generally  insure  the  grantors'  lives,  this  is  the 
first  instance  of  an  express  covenant  by  the  grantor  to  do 
80.  Ita  effect  is,  that  when  three  lives  drop  in,  the 
grantee  will  have  the  benefit  of  the  fourth  surviving  life 
to  recoup  the  whole  consideration  of  the  annuity.  Then* 
is  this  such  a  putting  in  jeopardy  of  the  consideration  of 
the  annuity  as  amounts  to  a  sale  of  an  annuity,  or  is  it 
any  thing  more  than  a  mere  loan  of  money  ?  Here  is  no 
actual  hazard,  or  '  mere  casual  bargain,'  as  in  Beding" 
field  V.  Ashley  (6).  There,  Ashley ^  in  consideration  of 
100/.  covenanted  to  pay  80/.  to  every  of  the  five  children 
of  G.  who  were  then  alive^  and  should  be  alive  at  the 
end  of  ten  years,  and  bound  himself  by  a  statute  in  50(M. 
as  a  security.  This  was  held  no  usury,  for  the  hazard  was 
great  but  that  in  ten  years  all,  or  some,  would  be  dead; 
*^  but  had  it  been  that  he  should  pay  400/.  at  the  aadof 
ten  years,  if  any  of  them  were  alive,  it  were  a  greater 
doubt ;  or  if  it  had  been,  that  he  should  pay,  at  the  end 
of  one  or  two  years,  300/.  if  any  of  the  said  children  were 
then  alive,  that  had  been  usury,  for  probably  one  of  tbem 
would  continue  aUve  for  so  short  a  time."    The  risk 

(a)  2  B.  &  C.  2212. 

(6)  Cro.  El.  741.    Se«  Fimntam  ?.  Chymu,  Cro.  Ja.  258.   Bslil.  S6. 
S.  G.    Hobwi9  ▼.  Trenajfn»t  Cro.  Ja.  607. 
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most  be  actual  and  considerable^  and  not  merely  colour-       1 83 1 . 
able(fl).    Thus  in  Murray  v.  Harding  (6),  De  Grey^     Holland 
C.  J.  sayS;  if  illegal  interest  is  to  be  paid,  even  on  a  rea- 
sonable   possibility,    the  contract    is    usurious.      So, 
Bichards  v.  Brown  (c)  turns  on  the  point  of '  substantial 
risk/    The  test  is  not,  whether  the  contract  may  turn 
out  advantageous  to  the  grantor,  as  6.  g.  if  the  four  lives 
should  drop  in  three  or  four  years'  time,  but  whether  there 
is  a  reasonable  possibility  of  the  consideration  money 
being  returned  to  the  grantee  by  means  of  a  contract  ef- 
fected by  the  grantor*      Here  the  grantee  is  to  have  an- 
nuity interest  during  the  three  first  lives,  and  is  then  to 
be  secured  in  the  return  of  the  consideration  money. 
There  appears  no  sound  distinction  between  money 
agreed  to  be  repaid  by  the  grantor,  and  money  agreed  to 
be  procured  to  be  repaid  through  his  means  and  by  ap* 
plication  of  his  funds,  through  the  medium  of  an  insur- 
ance office.  Cummins  v.  Isaac  and  Morris  v.  Jones  turned 
on  the  requisites  of  memorials.    The  judgment  of  C.  P. 
in  the  present  case  (<f )  turned  on  a  defect  in  the  affida- 
vits.   The  contingency  of  the  fourth  life  dropping  before 
the  thirty  days  elapsed,  is  too  remote  to  form  the  sub- 
stantial hazard  requisite.    He  also  cited  March  v.  Afar- 
tindak  (e),  and  Doe  v.  Gooch  {f)l 

Secondly,  if  the  deed  is  not  usurious  on  the  face 
of  it,  the  plaintiff  should  have  taken  issue  on  the 
corrupt  agr^ment  stated  in  the  plea,  so  that  a  jury 
might  have  tried,  whether  the  agreement  was  bon& 
fide,  or  a  cover  for  taking  illegal  interest,  and  there- 
fore void  under  the  statute.  —  [  Bayley  B.  The  de- 
fendant might  have  pleaded  that  the  deed  was  executed 
by  way  of  cover  of  the  corrupt  agreement,  which  would 

(a)  See  3  Bit.  Com.  461.  (6)  Bla.  R.  850. 

(c)  Cowp.  770.  (tf)  Ib  re  Naitk,  7  Bing.  150. 

(03B.  &P.1M.  (/)3B.&A.664, 
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1831.       have  raised  that  issue  (a).] — In   Wikon  y.  Maruuk  in 
^"^^       K.B.  the  question,  whether  a  fwt  obit  bond  was  osonouft 
V.  or  not,  was  held  a  question  for  a  jury.  —  [Bay ley,  B. 

There  the  whole  money  was  to  be  returned  by  the  bor- 
rower, who  was  to  pay  more  than  five  per  cent»  though 
the  principal  was  never  in  hazard.] 

Huichinson  replied. 

Lord  Lyndhurst  C.  B.>-^This  transaction  does  boC 
appear  to  me  to  be  a  loan  of  money  contemplated  by  the 
statute  against  usury ;  but  the  ordinary  instance  of  a 
purchase  of  an  annuity  on  lives,  where  the  consideratioQ 
money  is  put  in  hazard.  Though  a  covenant  to  insure 
the  grantor's  life  seldom  appears  in  annuity  deeds,  be- 
cause that  insurance  is  generally  effected  by  the  grantee, 
the  fact  is  always  open  to  proof  either  by  witnesses  or  on 
affidavit.  The  rate  <^  insurance  of  the  grantor's  life  is 
always  an  item  calculated  by  the  grantee,  in  order  toad- 
just  the  rate  of  interest  to  be  paid  him  by  way  of  annuity. 
Then  the  only  question  is.  Whether  the  covenant  by  the 
grantor,  to  insure  his  life,  makes  any  difference  ?  and  I  am 
of  opinion  that  it  does  not.  The  case  is  the  same  as  if 
'  an  increased  rate  of  annual  payment  had  been  stipulated 
for  by  the  grantee,  in  order  that  he  might  effect  the 
same  insurance,  and  it  makes  no  difference  whether  the 
insurance  is  effected,  or  the  requisite  premium  is  paid  by 
grantee  or  grantor.    Nor  would  the  grantor  be  personally 

(a)  In  Gi^  ▼.  Bnierby,  (in  Error)  5B.  &  Aid.  054.  defandaot  pleaded 
a  corropt  agreement  to  lend  and  borrow  mooej  at  asorioos  interest,  aad  tiMt 
the  deed  declared  on  was  execated  bj  waj  of  abift,  in  porsaanoie  of  aa  asa- 
Tiooa  agroement«  In  Chigg  r.  Stoker,  Forreat.  R.  4.  osarj  waa  not  pleaded. 
In  Doe  ▼.  Bromn  and  Others,  Holt.  R.  295.  Gibba  C.J.  left  it  totbe  Jaij 
to  nj,  whether  an  agreement  bj  A.  to  re-parcbaae  in  fifteen  montba*  at  a 
considerable  adf  ancei  premises  tbcn  sold  to  B.,  and  by  B.  to  re^^MWTvj  to 
A.»  was  meant  as  a  cover  for  asurioas  loan  of  monej  or  not. 
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liable  if*  after  haviDg  effected  the  insurance,  the  coni*       1'831. 
|>any  did  not  pay. 

Baylrt  B. — The  statute  of  usury  (a)  imposes  a  pe- 
nalty for  the  taking  for  a  loan  of  money  above  the  ya- 
lue  of  5/.  for  forbearance  of  100/.  for  a  year.  Now,  in 
its  ordinary  meaning,  the  word  loan  applies  where  the 
principal  is  not  in  hazard,  and  the  money  lent  is  to  be 
returned.  The  statute  goes  on  to  enact,  that  all  bonds, 
contracts,  and  assurances  whatsoever,  for  payment  of 
any  money  to  be  lent  upon  or  for  any  usury  whereby 
above  five  per  cent,  shall  be  reserved,  shall  be  void. 
That  in  substance  applies  to  the  same  case  as  the  earlier 
part,  viz.,  to  a  loan.  Now,  if  the  return  of  the  principal 
money  is  ever  in  hazard  as  between  lender  and  borrower, 
it  is  not  considered  a  loan ;  and  if  the  borrower  is  not 
the  person  to  return  the  money,  but  a  third  person  is  to 
repay  it,  though  by  instrumentality  of  the  lender,  that 
is  not  within  the  statute.  Here  it  is  by  no  means  cer- 
tain that  the  grantee  will  r^ain  the  principal.  If  the 
lives  were  reduced  to  two,  who  should  happen  to  die 
within  thirty  days  of  each  other,  there  would  be  no  ob- 
ligation to  insure.  It  is  impossible  to  say  that  such  a 
hazard  cannot  arise ;  then,  unless  the  agreement  to  in- 
sure be  colourable  to  cover  the  real  transaction,  it  will 
not  be  usurious.  Now,  that  risk  shews  that  it  is  not 
necessarily  colourable.  Again,  let  us  investigate  what 
sum  must  of  necessity  be  derived  from  the  borrower. 
Suppose,  after  the  third  life  has  lasted  a  long  period, 
the  insurance  is  effected,  and  the  fourth  life  falls  in 
shortly  after,  the  whole  consideration  mbney  will  be  re- 
gained by  the  grantee,  but  the  grantor  will  have  paid  a 
very  smaU  portion  of  it  in  the  shape  of  insurance  premium. 
A  covenant  to  insure  a  life,  and  to  assign  the  policy, 
is  very  different  from  a  covenant  to  repay,  fot  in  the 

(a)  12  Ann.  st.  2.  c.  16. 
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payment.    The  substance  of  the  transaction  is  the  pvr- 
V.  chase  of  an  annuity,  and  whether  the  insurance  is  effected 

Ppt-H  AM 

by  the  grantor  in  the  manner  covenanted  for,  or  out  of 
an  increased  payment  demanded  by  grantee,  in  order  to 
secure  the  principal  by  that  means,  is  of  no  importance. 
Again,  the  grantor  might  be  a  gainer  by  this  transac- 
tion, for  if  the  four  liyes  feU  in  a  lew  years,  be  might 
have  only  paid  half  the  consideration,  whether  in  the 
shape  of  annual  payments  to  the  grantee,  or  of  pre- 
miums of  insurance.  Had  the  grantee  insisted  on  the 
rate  of  insurance  being  added  to  the  annual  payments, 
a  heavier  burden  would  have  been  imposed  on  the  gran- 
tor, who  would  then  have  had  to  pay  the  annuity  in- 
creased by  the  i-ate  of  insurance  during  the  whole  period 
of  the  three  first  lives,  as  well  as  the  fourth*  Morris  v. 
Jones  cannot  be  distinguished  from  this  case. 

Vaughan  B. — The  plea  avers  that  it  was  corrupdj 
ftgreed  between  the  parties,  as  in  ^the  indenture  metir 
tioned.  Now,  if  the  transaction  were  a  loan,  the  argu- 
ment for  the  defendant  would  have  great  force,  but  here 
the  principal  is  in  hazard.  Thus,  if  the  two  last  lives 
fell  in  at  one  time,  as  in  the  case  of  shipwreck,  &c.,  and 
no  insurance  was  effected,  that  would  be  no  breach  of 
the  covenant  to  insure,  unless  it  could  be  ascertained 
which  life  expired  first.  At  all  events,  if  the  fourth  life 
expired  within  the  thirty  days  after  the  third  death,  and 
before  the  insurance  effected,  the  grantee  would  lose  his 
money*  Nor  is  the  grantor  personally  answerable  for 
the  repayment  of  the  money,  or  for  any  default  therein 
by  the  insurance  office*  He  fulfils  his  agreement  by  ef- 
fecting the  insurance. 

BoLLAND  B. — This  transaction  is  not  a  loan  of  mo- 
ney, and  its  genuine  character  is  shewn  by  the  words. 
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* 

^*  grant,  bargain,  sell,  and  confirm/'  used  by  the  grantor.        1831. 
Then,  is  it  a  colourable  transaction  merely  ?    A  lender     hollawd 
of  money  by  way  of  annuity  may  secure  himself  the  re-  «^- 

payment  of  the  whole,  by  stipulating  for  annual  pay- 
ments of  part :  but  here  that  security  is  effected  by  a 
prospective  covenant  to  insure.  In  Morris  v.  Jones^  the 
assignment  of  policies  already  effected  on'  the  grantor^s 
life  formed  part  of  the  security  of  the  grantee  of  the 
annuity;  but  the  fact,  whether  or  not  those  policies 
were  effected  by  the  grantor,  does  not  appear,  and  seems 
disregarded  by  the  Court  as  immaterial.  This  case, 
then,  falls  within  those  decided  as  to  the  sale  and  pur^ 
chase  of  annuities  where  the  principal  is  put  in  hazard. 

Judgment  for  plaintiff,  (a)    • 

(a)  lo  Chigg  ▼•  Stoktr^  "Formt,  R.  4.  an  agreemait  bj  teller  to  pay  12 
per  cent  to  bojer  pn  his  share  of  the  amoont  of  pnrobase  mooej  of  a  ship,  waa 
held  not  nsorions,  tboogh  the  seller  co? enanted  to  keep  the  Yessel  insared. 
Slid  the  bojer  was  to  be  entitled  to  his  proportion  of  aoj  som  reco? ered 
from  nnderwriters. 


Glbdstane  against  Hewitt.  JtmeS. 

"TiETINUE  (6)  for  a  promissory  note  delivered  by  the  The  gist  of 
plauntiff  to  the  defendant,  to  be  redelivered  by  him  detinue  is  the 

to  the  plaintiff  when  he  should  be  thereunto  requested^  detainer,  and 

.  the  bailment 

With  averment  of  a  special  request  by  the  plaintiff  to  xe*  in  the  decla- 

tion  is  in  ge- 
neral immaterial.   Therefore  the  defendant  may  set  up  in  his  plea  a  baiUnent 
different  from  that  stated  on  the  declaration,  and  the  plaintiff,  without  travers- 
ing it,  may  shew  that  the  detainer  is  wrongful,  notwithstanding,  without  being 
guilty  of  a  departure. 

(()  This  form  of  aotioo,  so  eligible  for  reoovery  of  specific  chattels,  with 
dsmsges  for  their  deteotiooi*  has  been  snperseded  bj  tro? er  in  the  other 
courts,  on  aceoant  of  wager  of  law  bebg  applieable  to  detinue,  though  not  to 
SB  sctioB  for  nncertain  damages.  Bat  this  objection  to  detioae  never  applied 
in  the  Exchequer,  where  wager  of  law  is  not  allowed.  1  Ch.  on  PI.  4th  ed. 
lOS. 
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183L       deliver,  (a)    Anolber  count  on  a  supposed  Iqss  and 
finding  by  defendant. 


9.  Plea,  that  heretofore  and  before  the  exhibiting  the 

hill  of  the  said  plaintiff  in  this  behalf,  to  wit,  on  Ist 
January  1831,  at  &c.  the  said  plaintiff  delivered  the 
said  promissory  note  in  the  said  first  count  mentioned  to 
and  deposited  and  lodged  the  said  promissory  note  with 
the  saiddefendanty  to  be  by  him  kept  as  a  |dedge  and 
security  for  the  repayment  of  a  certain  sum  of  money,  to 
wit,  the  sum  of  50/.,  then  lent  and  advanced  by  the  said 
defendant  to  the  said  plaintiff,  upon  the  faith  and  se* 
curity  of  the  said  promissory  note,  and  which  said  sum 
of  50/.  hath  not  at  any  time  before  the  exhibiting  the  bill 
of  the.  said  plaintiff  against  the  said  defendant  in  tlus 
behalf  been  repaid  to  the  said  defendant,  but  still  re- 
mains wholly  due  and  unpaid  to  him  the  said  defendant, 
to  wit,  at  8cc.  Wherefore  the  said  defendant  hath  from 
thence  hitherto  detained,  and  still  detains  the  said  pro- 
missory note  in  the  said  first  jCOUQt  of  the  said  declara* 
tion  first  mentioned,  as  he  lawfully  may  for  the  cause 
aforesaid.  —  (Verification.) 

Replication,  that  the  said  plaintiff  after  the  said  de- 
positing and  lodging  the  said  promissory  note  in  the 
said  last  plea  mentioned  with  the  said  defendant  as 
therein  mentioned,  and  before  the  exhibiting  the  bill  of 
him  the  said  plaintiff  against  the  said  defendant  in  this 
behalf,  to  wit,  on  1st  January  1831,  at  &c.  was  ready 
and  willing,  and  then  and  there  tendered  and  offered  to 
pay  to  the  said  defendant,  the  said  sum  of  50/.,  and  then 

• 

and  there  required  the  said  defendant  to  deliver  up  to 
him,  the  said  last-mentioned  promissory  note,  which  he 

(a)  A  speciai  raqoest  seems  necessary  to  be  a? erred.  See  7  WcoCw.  636* 
637.  5  T.  R.  409.  3  BaUt.  397.  2  Cfa.  on  PI.  (oiUngMorg.  Pleader,  191.) 
assniDpsit  agaiost  bailee  withoot  reward,  for  not  Cakbg  care  of  and  re-deli- 
vering goods  left  in  his  care.  Bat  WilleSi  118.  1  New  R.  140.  3  Woodd. 
106.  arc  contra. 
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the  said  defendant  then  and  there  wholly  refused  to  do.  .1831. 
Wherefore  be  prays  judgment^  and  the  said  last-men-  -*^-^ 
tioned  promissory  note,  or  the  value  thereof  as  aforesaid, 
together  with  his  damages,  by  him  sustained  on  occa- 
sion of  the  detention  thereof,  to  be  adjudged  to  him. 

Demurrer  by  defendant,  shewing  for  causes,  that 
plaintiflp  hath  in  his  said  replication  departed  from  the 
said  declaration,  and  relied  upon  a  new  ground  of  action, 
and  that  the  said  maUers  in  the  said  replication  alleged, 
do  not  support  the  said  declaration,  but  are  inconsistent 
with  it. 

C.  Cresswell,  in  support  of  the  demurrer.  —  The  repli- 
cation is  a  departure ;  for  the  matters  stated  in  it  not 
only  do  not  support,  but  defeat  the  declaration.  The 
declaration  is  on  a  contract  of  deposit  or  general  hail- 
jnent  to  restore  the  note  on  request,  while  the  replication 
admits  that  it  was  not  deposited  for  that  general  pur. 
pose,  but  on  a  bailment  as  a  security  for  repayment  of 
60/.  The  replication  should  hare  traversed  the  special 
bailment  stated  in  the  plea,  as  in  Kettle  t.  BromsaU.  (a) 
In  that  case,  as  the  delivery  of  goods  to  be  kept  safely 
is  fi  different  bailment  from  delivering  to  keep  as  the 
depositor's  own,  the  material  point  of  the  plea  was,  the 
mode  in  which  the  goods  were  to  be  kept,  and  the  repli- 
cation took  issue  on  it.  Here,  if  the  plaintiff  had  replied 
that  he  had  not  deposited  the  note  with  the  defendant 
to  be  kept  by  him  as  a  security,  that  would  have  tra- 
versed and  been  a  proper  plea.  MUb  v.  Graham,  (6) 
is  a  distinct  authority,  that  this  replication  being  found- 
ed on  a  contract  essentially  different  from  that  in  the 
declaration  is  bad.  Though  the  plea  was  only  non  de- 
tinet,  it  was  not  disputed  that  the  first  count,  which  like 
this,  stated  a  bailment  of  goods  to  be  redelivered  on  re- 
quest, was  not  supported  by  evidence  of  a  bailment  for 

(a)  Willci,  120.  (6)  1  New  Rep.  140. 
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1831.       a  special  purpose,  and  the  plaintiff  had  a  verdict  on  the 
^  '"'^^'^^'^      second  count,  which  alleged  a  supposed  findin?  on  evi- 

t.  dence,  that  the  goods  came  to  the  defendant's  hands  by 

Hewitt. 

wrong. 

Wightman,  control,  in  support  of  the  replication. — As  a 
departure  can  only  occur  where  a  replication  differs 
from  the  declaration  in  something  material,  yariance  in 
an  immaterial  matter  will  not  amount  to  it.  JLee?. 
Rogers  (a).  Then  the  question  is,  what  is  the  gist  of 
the  action  of  detinue  ?  If  the  bailment  is  the  material 
matter  of  the  action,  then  the  demurrer  is  well  foanded, 
but  if  the  detainer  is  so,  the  replication  is  good..  Now 
the  cases  cited  will  be  reconciled  by  holding,  as  in  Isaac 
V.  Clark,  {b)  and  Buller's  Nisi  Prius,  50,  that  the  detainer 
is  the  gist  and  cause  of  the  action.  BrooH^^  Abridg- 
ment, tit.  Detinue,  pi.  60.  is  express  that  the  bailment  is 
not  material  or  traversable,  being  mere  inducement.  It 
is  very  doubtful,  whether  the  finding  by  which  a  de* 
fendant  is  alleged  to  come  into  possession  of  goods  in 
detinue  and  trover  is  traversable,  and  where  the  evidence 
was,  that  he  came  by  them  wrongfully,  that  was  held 
to  support  that  averment.  MiUs  v.  Grakam,(c)  Ac* 
cording  to  that  case,  if  this  defendant  had  pleaded  the 
general  issue,  non  deiinei,  and  the  plaintiff  had  shewn  a 
special  contract  of  bailment,  he  would  have  failed  on  the 
first  count.  The  Court,  however,  doubted  much  whe* 
ther  the  special  bailment  as  alleged  could  be  traversed ; 
and  Chambre,  J.  guards  against  its  being  considered  his 
opinion  that  it  might  Nether  bailment  or  finding  were 
there  traversed  by  the  plea  of  non  detinet,  and  the  case 
was  decided  on,  the  Court  alleging  a  finding  which  exists 
in  this  case.  Then  is  there  a  departure?  If  the  de- 
tainer is  the  gist  of  the  action,  then  the  replication  in 

(a)  1  Ler.  1 10.  (6)  1  Roll.  R.  120.  cited  B.  N.  P.  51. 

(e)  1  New  Rep.  140. 
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effect  supports  the  declaratioa  by  shewing,  that  ad-        1831. 
mitting  the  bailment  stated  in  the  plea,  the  detainer    c^^g^^g 

after  the  sum  tendered  was  wrongful,  thus  treating  the  «»• 

Hewitt. 

bailment  as  a  general  one,  viz.  that  stated  in  the  decla- 
ration. Bateman  v.  Ellman{a)  is  quite  analogous  to 
this  case.    * 

Cresswell,  in  reply. — If, the  plaintiff  states  a  contract, 
and  then  a  wrong  accruing  from  breach  of  it,  he  must 
pro?e  that  contract.  The  bailment  may  not  hare  been 
generally  traversed  in  detinue,  but  it  has  been  so  tra- 
versed, Kettk  V.  BromsaU.(b) — IBayky  B.  Suppose 
in  that  case  the  plaintiff  had  declared  generally,  on  a 
finding  and  wrongful  detainer  only,  the  replication  would 
have  been  good.  So  here  the  plaintiff  has  replied,  not  ' 
to  justify  the  declaration,  but  as  treating  the  bailment 
as  a  general  one.  —  Lord  Lyndhurst.  In  the  case  cited 
a  special  bailment  was  set  up  by  plaintiff,  and  the  de- 
fendant's allegation  of  such  special  bailment  pledged 
plaintiff  to  nothing  more  than  proving  the  goods  to  be 
in  the  defendant's  hands.] 

The  terms  of  delivery  to  the  defendant  are  material, 
and  as  such  it  is  sufficient  for  defendant  to  traverse 
them.  The  form  of  the  declaration  in  Bateman  v.  Ell- 
tmn,  (c)  does  not  make  a  request  by  the  plaintiff  to  the 
defendant  to  re-deliver,  absolutely  necessary  to  be  proved, 
for  as  soon  as  the  day  was  passed  the  defendant  was 
bound  to  deliver  without  request.  The  contest  there 
was,  on  the  evidence  whether  the  agreement  was  for 
bailment  or  sale,  and  not  on  the  terms  of  bailment.  De- 
tainer  of  the  plate  after  condition  performed  might  be 
a  tort,  but  no  objection  was  raised  to  the  pleadings. 

(a)  Cro.  El.  866. 

(b)  WUIm,  628.    IRoU.  R.  894.    Pope  ▼.  BuiUr,  id.  128.  Isaac  w. 
Cktrkt  ace.  whtre  it  wm  mtterial. 

(e)  Cro.  El.  866. 
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1831.        la  MUk  V.  Graham,  (a)  Sir  James  Mantfield  hdd  the 
gledstanb    ^^^^  ^^  ^  general  bailment  to  re-deliver  on  request  not 
«•  supported  by  proof  of  a  bailment  for  a  special  purpoBC, 

viz.  to  do  something  to  the  goods.  Chambre,  J.  says, 
if  a  bailment  may  be  travenied,  issue  must  be  takai  ac- 
cordingly. Here  the  defendant  having  set  up  in  bis 
plea  a  contract  of  bailment  inconsistent  with  that  laid 
in  the  declaration^  the  plaintiff  has  not  taken  issue  on 
it,  but  rests  his  replication  on  the  contract  stated  in  the 
plea*  Isaac  v.  Clark,  cited  from  Bull.  N.  P.  is  reported 
I  RoUe\  R.  69  and  126,  and  was  in  trover  which  cer- 
tainly lies.  [Lord  Z^ndhurst  C,  B.  The  declaration  in 
Bateman  v.  EUman,  is  on  quite  as  special  a  bailment  as 
if  it  had  been  that  the  plate  was  to  be  re-delivered  on 
request. — Bayky  B.  Strictly  the  plea  should  have  tra- 
versed it  if  that  was  material. 

LoBD  Lyndhuest  C.B. — ^The  question  on  this  de- 
murrer is,  Whether  the  replication  is  a  departure  from 
the  declaration?  The  first  count  is  in  the  ordinary 
form  of  a  count  in  detinue,  stating  that  the  note  was 
delivered  to  the  defendant  to  be  by  him  redeUvered  on 
request.  We  are  of  opinion  that  the  detainer  is  the 
gist  of  the  action  of  detinue,  (fr)  and  that  the  bailment 
is  merely  inducement  to  it  (c)  So  that  if  a  defencUnl 
rests  his  case  on  a  bailment  of  a  different  deacriptioa 
from  that  on  which  the  plaintiff  declares*  he  does  not 
traverse  the  bailment  alleged  in  the  declaration^  but  re- 
lies upon  that  stated  in  his  plea  as  a  separate  gsound 
of  defence.  Here,  though  bailments  of  a  different  nature 


(a)  1  New  R.  140. 

(h)  38  Ed.  3. 1.  BOO.  cited  1  Rol.  R.  1?8.  Ittuk  ▼.  CM. 

(e)  So  per  Lord  Coke  in  Co.  lit.  296.  s.  "  In  ao  aolioa  of  detirae  by  Iftc 
bailment  of  anotlier^s  band,  tbe  defendant  shall  wage  bis  law,  beeanse  the 
detinet  if  tbe  groond  of  that  action,  and  tbe  ooBtraot  or  bailment,  tbongb  it  be 
bj  anotber  band,  is  kui  tha  coHveymue  and  nef  frooermUt. 


IN  THE  First  Year  of  WILLIAM  IV.  451 

are  set  up  by  the  plaintiff  and  defendant,  the  plaintiff       ]831. 
does  not  traverse  the  allescation  in  the  plea,  that  the     r^^'Z^'  ^ 
note  was  deposited  as  a  pledge  for  a  loan  of  money,  but  .«* 

replies  a  tender  to  the  defendant  for  action  brought  of 
tbe  sum  advanced,  thus  adhering  to  the  main  allegation 
of  wrongful  detainer  made  in  tbe  declaration.  This, 
therefore,  cannot  be  a  departure.  In  Kettle  y.  Bron^ 
sallf  (a}  tbe  bailment  set  forth  in  the  plea,  differed  from 
that  laid  in  the  declaration,  and  passed  it  by  without  a 
traverse.  The  merits  of  that  case  depended  on  the 
varioiis  natures  of  the  bailments  pleaded,  and  the  prin- 
ciple of  our  judgment  is  established  by  that  decision. 
It  had  been  before  expressly  determined  on  error  in 
Bateman  v.  Ellman,  {b)  that  the  bailment  stated  in  the 
declaration  was  iminaterial  to  be  proved.  Judgment 
must  therefore  be  entered  for  the  plaintiff. 

Batley  B.  —  I  am  of  the  same  opinion.  This  de- 
claration states  a  delivery  to  the  defendant  of  certain 
Qotes,  to  be  re-delivered  on  request.  From  the  nature 
of  the  action  of  detinue,  the  detainer  is  the  gist  of  it,  and 
tbe  plaintiff  most  pove  that  he,  at  the  time  of  the  act  of 
detainer  committed,  was  entitled  to  a  re-delivery  of  the 
article  sued  for,  and  that  it  was  unlawfully  detained  by 
the  defendant.  That  is  all  which  is  necessary  for  main- 
taining his  action.  He  is  not  bound  to  shew  bow  the 
articles  came  to  the  defendant's  hands,  whether  by  bail- 
ment, pledge,  or  other  means.  As  the  action  of  detinue 
is  in  tort,  it  is  only  necessary  for  the  plaintiff  to  prove 
material  allegations.  Then,  is  proof  of  the  averment, 
that  the  articles  were  delivered  to  be  re-delivered  on 
request,''  essential,  in  order  to  entitle  the  plaintiff  to  re- 
cover in  this  case  ?  The  plea  states  a  delivery  on  pledge, 
viz.  a  different  bailment  from  that  in  the  declaration  •  If 

(a)  Willes,  1 18. 

(b)  Cro.  B!iz.  867.    Se«  Souikcot  v.  Iknneii,  Cro.  Elis.  815. 
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J 83 1*       the  declaration  were  to  be  eonsidered  to  Uad  the  defeih 
gledstanb     ^^^^  ^  ^  contract  of  re-delivery  on  reqaest,  the  [dea 
should  have  concluded  with  a  traverse  of  the  aIkgatioo» 
that  the  note  was  delivered  to  the  defendant  on  thtteoo* 

dition.    Bat  the  authorities  shew  that  such  a  traveiBe  b 

« 

not  the  conunon  course  of  pleading,  and  that^  if  it  iru, 
the  defendant,  on  such  a  plea,  must  not  only  prove  deli- 
very in  the  terms  he  specifies,  but  that  those  terms  gin 
him  a  continuing  right  to  withhold  the  note.  Tbe 
plaintiff  may,  ia  his  replication,  shew,  that  nptwithstaod- 
ing  the  terms  of  delivery  alleged  in  the  plea,  the  defea* 
dant  is  not  entitled  to  detain  the  article ;  but  the  defen- 
dant is  not  to  traverse  the  terms  of  delivery  stated  in  the 
declaration.  If  the  plaintiff  does  not  mean  to  traverse 
the  terms .  of  .delivery  stated  in  the  plea,  he  may  replay 
that  notwithstanding  the  matters  pleaded,  the  defendant 
continues  to  hold  them  wrongfully,  and  is  guilty  of  a 
wrongful  detainer ;  or  he  may  deny  the  circumstances  on 
whiah  the  defendant  insists.  BaUman  v.  EUmm  (4 
So  Brook*%  Abridgment,  tit.  Detinue^  pi.  50.  ''  In  detinue 
it  is  no  plea  thdt  the  plaintiff  did  not  bail  as  laid ;  for 
the  bailment  is  not  traversable,  and  the  defendant  shall 
answer  to  the  detinue,"  citing  the  Year-book,  3  H.4.  So 
DytTy  foL  29.  b.  Detinue  for  forty  quarters  of  wheat-  the 
plaintiff  declared  simply  that  the  defendant  contracted  to 
sell  him  that  corn,  thus  stating  a  simple  obligation  by  de- 
fendant to  sell  him  that  com,  and  to  insure  him  a  delivery 
at  all  events.  The  defendant  pleaded  that  plaintiffbought 
of  him  eighty  quarters,  upon  condition  that  when  the 
plaintiff  came  for  it,  he  should  pay  immediately,  orother- 
wise  the  whole  to  be  void  ;  and  further  said,  that  the 
plaintiff  had  received  thirty  quarters  of  it,  and  paid  him 
for  it,  and  at  another  day  came  and  received  ten 
quarters,  and  had  not  paid  for  them,  and  so  the  contract 
became  void,  praying  judgment  si  actio,  8cc.;  thus,  not 

(a)  Cro.  Elia.  866. 
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traversing  the  contract  in  the  declaration  simpUciter,  but       1831. 
going  on  to  state  circumstances  to  justify  his  withhold-       ''"^'^ 
ing  the  residue  of  the  com.    Then  the  question  arose,  «• 

Hkwitt 

whether  the  plea  should  not  haveconcluded  with  this  tra* 
Tersci  ''  without  this  that  the  contract^ was  simple/^  as 
the  defendant  insisted  on  a  conditional  contract,  and  it 
oould  not  be  intended  to  be  the  same  with  that  d^lared  on. 
But  the  Court  thought  that  ought  to  come  from  the  other 
party  who  in  that  case  was  the  plaintiff,  *'  as  if  in  assize, 
the  tenant  plead  simply  a  feoffment  of  the  plaintiff's  an- 
cestor, and  the  plaintiff  replies  that  it  was  on  condition  by 
deed,  the  tenant  shall  say  that  it  was  made  simply, without 
this,  that  it  was  on  condition."  So  here,  if  the  defendant 
insisted  on  a  conditional  contract,  and  the  plaintiff's 
defence  was,  that  there  was  no  such  contract,  he  ought  to 
have  stated  it  by  way  of  replication.  From  this  it  ap- 
pears that  the  statement  in  the  declaration  does  not  bind 
the  plaintiff,  but  that  he  is  at  liberty  to  state  afterwards 
any  terms  of  bargain  or  delivery  traversing  those  set  up 
in  the  plea.  The  defendant  must  shew  on  the  face  of 
the  pleadings,  that  the  bargain,  as  he  states  it,  justifies 
him  in  the  detention  of  the  goods,  which  is  the  gist  of  the 
action.  Then  the  plaintiff  may  deny  such  contract,  or, 
admitting  it,  may  say,  that  notwithstanding  it  the  de- 
tainer is  wrongful.  The  bailment  in  the  declaration  in 
Bateman  v.  Elbnan  (a),  like  that  in  Dyer,  is  pleaded 
mmpUciier,  that  several  pieces  of  plate  described  were 
delivered  to  defendant,  to  be  restored  on  the  17th  May 
ensuing.  On  rum  detinet  pleaded,  the  jury  found  spe- 
cially that  plaintiff  was  possessed  of  certain  plate  on 
16th  February,  36  Eliz.  and  by  indenture  with  defendant 
bargained  and  sold  it  to  him,  upon  condition  that,  if  the 
plaintiff  paid  such  a  sum  upon  the  17th  May  following, 
the  bargain  and  sale  should  be  void;  that,  without  doubt, 
was  a  finding  of  a  bailment  on  different  terms  from  those 

(a)  CfO.BIix. 
H  H 
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1831.       Btated  in  the  declaration.  The  jury ,  also,  found  payment 

^^^^^      of  the  money  on  the  17th  May  as  stipnlatedy  bnt  abo 

V.  found  a  memorandum  indorsed  on  the  indenture  by  the 

U  war  Viw 

parties  on  that  day,  that  the  plaintiff  should  have  it 
again,  if  he  paid  such  a  sum  on  the  Ist  June;  but  the 
declaration  was  held  well  enough,  though  the  deliveiy 
to  the  defeiddant,  found  by  the  jury,  was  not  by  the 
bailment  as  alleged  on  the  declaration,  but  by  bargain 
and  sale  by  deed,  **  for  the  condition  being  performed 
the  plaintiff  ought  to  have  the  {date  again,  and  then 
detaining  it  is  a  tort/'  It  seems  from  that  case  that  inw 
detinet  puts  the  whole  declaration  in  issue.  So  in  MUli 
v.  Graham  (a),  the  only  plea  was  non  detinei.  Baieman 
v.  Elbnan  shows  clearly  that  the  plaintiff  is  not  tied 
down,  at  all  events,  to  the  terms  of  delivery  laid  in  the 
declaration,  but  may,  if  necessary,  explain  them  in  his 
replication.  Kettle  v.  Bromsalt  (b)  is  quite  consistent 
with  this  principle,  and  is  rather  in  favour  of  the  |daiii- 
tiff  than  the  defendant.  The  second  count  was  on  a 
bailment  to  the  defendant  of  some  antiques  therein  des- 
cribed, to  be  safely  kept  and  delivered  to  the  plaintiff 
when  required,  and  averred  that  defendant  would  not 
deliver,  but  detained  them.  If,  on  the  bailment  ao  de- 
clared on,  the  antiques  were  not  kept  safely  against  all 
accidents,  the  Court  thought  that  the  loss  would  fall  oo 
the  defendant.  The  defendant,  however,  pleaded  that 
the  articles  were  delivered  to  him  to  take  care  of  as  his 
own,  and  to  shew  them  to  persons  to  ascertain  their  value, 
and  that  defendant,  having  them  about  him  for  that  pur- 
pose, was  robbed  of  them,  llius,  if  the  articles  were 
delivered  to  him  on  the  condition  stated  in  the  plea,  the 
robbery  would  be  an  excuse  for  Uie  non-delivery,  and  the 
loss  would  fall  on  the  owner.  Whereas,  if  the  allega- 
tion in  the  declaration,  of  delivering  to  be  safely  kept, 

(a)  1  New  R.  140.  (()  WiUei,  118. 
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was  a  traversable  part  of  it,  which  it  was  imperative  on  1831. 
the  plaintiff  to  prove,  it  should  have  been  traversed  by  ^^^'■^' 
defendant  Instead  of  which  the  plaintiff  replied,  (tra*  _  v. 
versing  the  plea)  that  he  did  not  deliver  them  to  de- 
fendant to  take  care  of  as  his  own ;  and  on  demurrer  the 
replication  was  held  good,  because  issue  was  taken  on 
the  material  part  of  the  plea,  and  the  loss  by  theft  would 
he  an  excuse,  or  the  contrary,  according  to  the  terms  of 
the  delivery,  viz.  whether  to  be  safely  kept  or  to  be  kept 
as  the  defendant's  own.  Coggs  ▼.  Bernard,  (a) 

It  is  impossible  to  say  that  Mills  v.  Graham  (b)  con- 
tains any  judicial  opinion  on  this  point.  The  first 
count  there  was  in  detinue  on  a  bailment  to  be  rede- 
livered  on  request  The  second,  on  a  supposed  loss  and 
finding,  as  in  trover.  Plea  non  detinet.  The  proof 
being,  that  the  goods  were  not  delivered  to  the  defendant 
on  the  terms  stated  in  the  first  count,  but  for  a  special 
purpose,  viz.  to  do  work  on;  Sir  James  Mansfield^ 
at  Nisi  Prius,  held  that  count  unavailable.  The  ver- 
dict was  for  plaintiff  on  the  second  count,  and  though 
the  point,  whether  the  finding  was  material  to  be  proved, 
was  much  discussed  at  the  bar,  it  was  little  touched  by 
the  court  The  Chief  Justice  thought  the  allegation  of 
finding  in  the  second  count  supported  by  the  evidence 
of  the  obtaining  possession  of  the  goods  by  fraud,  and  of 
their  wrongful  detainer  after  demand.  He  did  not  think 
the  plaintiff  bound  to  prove  the  bailment  laid  in  the 
first  count,  saying,  it  may  be  observed,  that  no  case  has 
been  cited  to  prove,  that  where  the  detention  is  wrongful 
the  declaration  may  not  always  be  supported  on  an  al- 
legation of  finding,  though  perhaps  in  cases  of  special 
bailments,  it  may  be  fit  to  require  that  plaintiff  should 
declare  specially,  yet  I  will  not  say  that  is  necessary 
even  in  those  cases.     Mr.  Justice  Chambre,  that  well- 

(«)  2  Lord  Raj.  909.  (fr)  1  New  R.  140. 

UH  2 


456  CASES  IN  TRINITY  TERM, 

183L        known  pleader,  would  not  decide^  whether  a  special 
Q^^^''      bailment,  if  existing,  ought  to  be  allured  or  not,  or  whe- 
«.  ther,  if  alleged,  it  might  be  traversed,  but  would  not  at 

all  say  that  it  might. 

Thus  the  authorities  seem  to  shew,  that  though  a  ge- 
neral bailment  happens  to  be  stated  in  the  dedaratkn, 
it  is  not  an  essential  part  of  it,  and  that  defeMant  may 
or  may  not  make  it  material  at  his  election,  withoat 
being  tied  down  to  the  terms  he  there  states,  and  if  he 
can  prove  that  before  that  time,  the  defendant  had 
wrongfully  detained  the  goods,  he  will  be  entitled  to 
judgment.  I  am  therefore  of  opinion,  that  our  judgment 
must  be  for  the  plaintiff. 

Vaughan  B.  —  I  can  add  nothing  to  the  judgments 
which  have  been  delivered.  Another  authority  that  the 
bailment  in  the  first  count  is  not  traversable  will  be  found 
in  the  Year  Book,  9  H.  6. 14.  stated  in  JBrooft's  Abridg- 
ment, tit.  Chatters  de  terre  et  detinue  de  eux,  pi.  22. 
where  the  court  held  the  count  good,  though  the  bail- 
ment laid  was  not  found.  The  defendant  was  there 
charged  on  the  possession. 

Boll  AND  B. — A  departure  only  happens  when  the 
replication  contains  subsequent  matter,  which  does  not 
maintain  the  material  allegation  in  the  declaration. 
Now  this  replication  in  effect  re^asserts  the  wrongfiil 
detainer  there  laid,  that  detainer  being  the  whole  gist 
and  cause  of  action.  Lee  v.  Rogen  (a)  corroborates 
our  judgment. 

Judgment  for  the  plaintiff. 

(a)  1  Lev.  110. 
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Da  VIES  against  Morgan  and  Others. 

^T^RESPASS  for  taking  two  pair  of  shoes,  and  con-  A  by -law  of  a 
verting  them  to  defendants'  ase.    Defendants  were  i^'^oaedape* 

wardens  of  the  cordwainers'   company    in  Haverfordr  ™*y  o»  pe^- 

"^  sons  exereis- 

^^*  ing  trades  in 

Pleas :  1st,  not  gailty ;  2dly,  as  to  the  taking  and  J^J^^* 
converting  the  shoes,  actio  nan.     Because  they  say,  with  a  power 
that  the  town  and  county  of  Hav&rfordwesty  from  time  ^aw^non^ 
whereof  the  memory  of  man  is  not  to  the  contrary,  hath  payment, 
been,  and  still  is,  an  ancient  town  and  county  (a),  and  though  the 

that  the  mayor,  sheriff,  bailiffs,  and  burgesses  of  the  ^y-lawdid 

.  notreqmrea 

said  town  and  county,  from  time  whereof  the  memory  of  demand  and 

man  is  not  to  the  contrary,  until  the  making  of  the  '®^2it*  ^h^^ 

letters  patent  hereinafter  mentioned,  have  been  a  body  fore  distress 

corporate  and  politic  in  deed,  fact,  and  name,  iQcorpo-°*^^n,^'jy*j^jj^ 

rated  by  divers  names  of  incorporation,  by  charters  and  refusal  must 

be  stated  in 
pleading,  and  distioctlv  proved  by  the  defendant  at  the  trial,  in  order  to  sustain 
a  plea  justifying  the  taking  goods  for  a  penalty  incurred  under  such  by-law. 

Held  also,  that  such  demand  and  refusal  were  not  proved  by  the  recital 
thereof  in  the  wamnt  of  distress  put  in  by  the  plaintiff  to  oonaect  the  defend- 
ants with  the  acts  of  trespass. 

Corporators  are  not  competent  ^Htnesses  to  prove  a  costoin  of  excluding 
atraagera  from  exercising  trades  within  the  town,  where  a  moiety  of  the 
penaUy  imposed  by  a  by-law  for  breach  of  that  custom  goes  to  the  corpora* 
tioa.  So  $embUy  tlkOf^^  the  moiety  be  granted  away  by  them,  by  by-law,  to  a 
company. 

An  entry  in  a  book  of  a  company  not  incorporate,  and  purporting  to 
he  dated  1072,  and  to  be  a  promise  by  one  F.  S,  to  pay  a  fine  incurred  by 
him  for  selling  goods  in  a  town,  not  being  free  thereof,  is  not  evidence,  without 
extrinsic  proof  who  JF.  jS^.  was,  and  in  what  situation  he  stood  respecting  the 
corporation. 

Semble,  that  the  declarations  of  deceased  corporators  are  evidence  by  repu- 
tation of  a  custom  to  exclude  strangers  from  trading  in  a  particular  town. 

Sembhy  where  a  sufficient  reason  for  a  verdict  exists  in  a  material  defect  of 
proof  by  the  failing  party,  the  Court  will  not  grant  a  new  trial,  though  the  ver-. 
diet  is  against  the  other  evidence  in  the  cause,  and  the  deficiency  was  not  disco- 
vered at  the  trial. 

<«)  <?M«r< ;  Sm  S4  &  $5  H.  8.  c.  26.  i .  124,  126.  and  27  H.  8.  o.  2G.  s.  17. 
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Datibs 

MOROAN 

ud  Others. 


letters  patent  of  divers  of  the  late  kings  and  queens  of 
England,  and  duly  accepted,  and  the  said  mayor,  she- 
riffy  bailiffs,  and  burgesses,  from  the  time  of  the  making 
of  the  letters  patent  hereinafter  mentioned,  have  been, 
and  still  are,  a  body  politic  and  corporate,  by  the  name 
of  incorporation   of  the  mayor,   sheriff,   bailiffs,  and 
burgesses   of  the  town  and  county  of  H.  and  which 
said  body  corporate,    during    all  the  time  aforesaid, 
hare  had  and  enjoyed  divers  immunities  and  privileges 
from  time  to  time  ratified  and  confirmed  by  the  charters 
and  grants  of  divers  of  the  kings  and  queens  of  this 
realm.    And  the  said  defendants  further  say,  that  from 
time  whereof  the  memory  of  man  is  not  to  the  contrary, 
until  the  making  of  the  letters  patent  hereinafter  men- 
tioned, the  mayor,   sheriff,   bailiffs,  and  burgesses  of 
the    said  town    and  county  of  H.  have  been  used 
and  accustomed  to  make,  and  of  right  ought  to  have 
made,  good  and  wholesome  acts,  constitutions,  ordi- 
nances, and  by-laws,  as  well  for  the  better  execution 
of  the  laws  and  statutes  of  this  realm  respectively  made 
and  ordained  concerning  the  several  trades,  mysteries, 
and  occupations  of  the  several  guilds,  fratemittea,  and 
companies  in  the  said  town  and  county  of  H.,  and  for 
the  well  and  orderly  using  and  exercising  of  their  re- 
spective arts  and  mysteries  within  the  said  town  and 
county,  the  excluding  of  unfit  persons,  and  unable  in 
skill  and  ability,  and  also  all  foreigners  and  strangers, 
from  the  using  of  their  several  trades  within  the  said 
town  and  county,  without  the  allowance  of  the  said  se- 
veral companies,  and  by  such  acts,  constitutions,  or  or- 
dinances, and  by-laws,  to  impose  reasonable  fines  and 
amerciaments  on  the  offenders,  and  to  levy  the  same  by 
distress  and  sale  of  the  goods  and  chattels  of  such  of- 
fenders.   And  the  said  defendants  further  say,  that  from 
time  whereof  the  memory  of  man  is  not  to  the  contrary, 
there  hath  been,  and  still  is,  and  during  all  the  time 
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aforesaid  ought  to  baFe  b^iii  and  still  of  right  ought  to 
be,  within  the  said  town  and  county  of  H*,  a  certain 
company  or  fraternity,  called  th^  brotherhood,  frater* 
nity,  or  fellowship  of  the  art,  mystery,  and  occupation 
of  cordwainers  or  shoemakers  of  the  said  town  and 
county  of  U.,  consisting  of  two  masters  and  two  war- 
dens of  the  said  company  or  fraternity,  and  of  diFers 
persons  using  and  exercising  the  art,  mystery,  and  oc- 
cupation of  cordwainers  or  shoemakers  within  the  said 
town  and  county  of  if.  freemen  of  the  said  company  or 
fraternity*    And  the  said  defendants  further  say,  that 
there  now  is,  and  from  time  whereof  the  memory  of  man 
is  not  to  the  contrary,  there  hath  been  a  certain  ancietU 
nnd  laudabk  cmiam  used  and  approved  of  within  the 
eaid  town  and  county,  that  is  to  say,  Thai  no  person, 
except  Much  as  has  been  admitted  ajreeman  of  the  said 
<:ompany  or  fraternity  ^  hath  sold,  or  hath  had  a  right  to 
sefl,  any  shoes  or  slippers,  or  to  set  up  or  carry  on  the  trade 
w  business  tf  a  cordwainer  or  shoemaker  within  the  said 
town  and  county  of  if.  without  agreement  first  to  be  made 
with  the  masters  and  wardens  of  the  said  company  or  fra* 
iemity  for  the  time  beingy  the  fair-time  of  the  said  town  . 
4uUy  excepted.    And  the  said  defendants  further  say, 
that  heretofore,  to  wit,  on  the  20th  February  1609,  to 
wit,  at  Westminster,  our  late  sovereign  lord  King  James 
the  First,  king  of  England,  by  his  certain  letters  patent 
under  the  great  seal  of  England,  (and  which  said  letters 
patent  not  being  in  the  custody,  power,  or  controul,  of 
the  said  defendants,  they  cannot  now  bring  here  into 
court)  did,  among  other  things,  will  and  grant  for  him, 
his  heirs,  and  successors,  to  the  mayor,  sheriff,  bailiffs, 
and  burgesses  of  the  town  of  the  said  county  of  H.^ 
that  the  mayor  and  twenty-four  of  the  common  council 
of  the  said  county  of  H.  for  the  time  being,  or  the 
greater  number  of  them,  whereof  the  mayor  for  the  time 
being  to  be  one,  thereunto  assembled  upon  reasonable 
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1831.  sUflMiiDnftr  to  be  thereof*  paUiely  •gtv<eii  by  the  mjor 
"jf^"^  of  the  000  nty  of  the  towu  nforesaid,  or  by  his  eomoiaiid* 
V.  .  mentSy  diall  have  fuH  power  and  authority  from  time  la 
and  o'lhcri.  ^^^  ^  ^ff^^^f  constitote,  ordatiiy  fnake,  and  eataUiflb, 
snch  reasonable  laws,  atatntes,  decrees,  and  ordinances, 
in  writing,  as  unto  them,  or  the  greater  number  of  them 
fdr  thiit  jnirpose  cdngregefted  atid  assembled,  whereof 
the  mayor  for 'the  time  being  to  be  one,  shootd,  acoonL* 
in'g  t&  A^ir  douivd  diseretions,  s^m  to  be  good,  whoie- 
flbme,  profitaUev  and  benest  far  the  good  rule  and  go- 
t^mmene  of  ihetounly  of  ike  Mid  town,  and  of  aii  and 
nhgular  affUnt,  miftisters,  andartjfiters^  inhabiiitnts  and 
rbsidentB  tohaUoever  witluH  ike  •  said  eountif  if  tie  mtid 
town  for  (he  time  being,  and  for  the  dectaration  in' what 
manner  and -order  the  mayor,  shertflp,  balKflb,  and  bar* 
gesaes  of  the  saiid  county  of  the  said  town  aad  their 
snecessors,  and  aH  and  singtdar  officeis,  mtnisten,  arti* 
fioersi  crafts,  inhabiCanls,  residenta  within  the  ooiMlyof 
the  saM  town  for  the  time  beingv  shall  behave,  bea^ 
govern)  and*  use  tbemsdves,  their  offices^  fiinotioBs, 
iliysteries,  trades,  and  burfnesses,  within  the  eoimty  of 
the  said  town  and  the  liberties  and  pieeinets  thereof,  for 
th^  further  public  good,  more  perfect  and  -civil  govern-' 
ment  of  the  comity  of  the  aaid  town,  and  Wetoalliiig 
df  thid  same,  and  for  ottler  causes,  thmgt,  ami  respects 
ii^kaisoei)er,  any  way  toAokif9g  or  donccrmNg  ike  cmmiy  ef 
ike  'said  town :  and  bis  said  latfr  majesty,  by  bis  said  let- 
ters'patent,-  did  confirm  and.  grant  unto  the  said  majror, 
l^rtff;  bailifls,  and-  burgesses,  all  sueh  liberties,  free- 
doms, immunities,  and  pre-eminences,  as  tiiey  had  or 
enjoyed,  either  by  force  or  reason  of  any  farmer  grants 
or  confirmations  then  before  made  or  granted  by  any  of 
his  said  majesty's  progenitors,  kings  and  queens  of  this 
realm,  or  by  reason  of  any  usage,  custom,  or  prescription 
used  within  the  said  town,  whereof  the  memory  of  man 
was  nbt  then  to  the  contrary,  as  by  the  said  lettem  pa- 
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tent,  refetence  being  tberemito  had,  will  more  folly  and 
at  large  appear,  which  said  letters  patent  afterwards^  to 
wit,  on,  &€.,  at  the  parish  of  St.  M.,  Haverfimhoesi,  to 
wit,  at  the  parish- of  R.  in  the  county  of  P.  aforesaid  (aX 
were  duly  accepted  by  the  then  neiayor,  slieriff,  bailiflb, 
and  burgesses  of  the  siiid  town  and  eoonly  of  H.  And 
the  aaid  defendants  farther  say,  that  heretofore,  to  wit, 
on  the  13th  Sepi&miery  in*  the  9th  year  of  the  reign  of 
oar  late  sovereign- lord  King  Jafnes  the  First,  at  a  meetr 
ing  of  the  mayor  ai^d  twenty^-fiMirof  the  common  council 
(^  the  said  county  of  the  town  of  H.,  being  thereiiato 
assembled  on  a  reasonable  summons  thweof  puUio* 
ly  made  by  W.  T.  the  mayor  of  the  said  town  of 
the  said  county,  Sir  J.  P.,  Knight,  &c.  (twenty^^thrae 
oUier  names)  then  the  common'  council  of  the  said  town 
and  county,  being  so  assembled,  and  whereof  the  said 
mayor  was  one*  did  in  due  manned  make  certain  reason- 
able by-laws  or  ordinances  for  the  good  goyemment-aad 
commonwealth  of  the  said  fmtemity  or  fellowship  of 
the  art,  mystery,  and  occupation  of  oordwainers  or  shoe- 
makers of  the  said  town-  and  county  of  H.,  and  did 
thereby,  among  ether  things,  declare,  enact,  and  con- 
stitute, that  no  manner  of  person  or  persons,  Mng  a  fo^ 
feigner  and  stranger^  and  notwithstanding  he  had  been 
brought  up  and  educated  in  the  trade  or  mystery  of 
oordwainers  or  shoeottkers  withia  any  city,  borough,  or 
corporation  town.witbin  this  realm  of  England  or  prion 
cipality  of  Wales  .and  marches  of  the  same^  should 
thereafter  be  permitted  or  allowed  to  set  i^  the  trade  or 
nn/Hery  ef  eordwaimrs  4>r  shoemakers,  and  be  a  free.ma^ 
terwilhim  the  county  of-  the  said  town  .of  JEf.,  urdess  the 
md  person^  or  persons  were  resident  wiihin.  the  said  town, 
and  also  had  his  testimonials  witnessing  the  tune  of  his  ap^. 

(a)  SemUe,  the  Tenoe  «m  laid  in  Ptuiibrokuhir;  in  order  to  iU  trial  bj 
i  jurj  of  that  ooonty,  and  not  hy  a  jorj  or  tlie  oonotj  and  town  of  fTcwr- 
/•riArcif.    Bw  imlr  Mr,  note  (if).  ' 


1831. 

Mo  KG  AN 

and  Others. 


402 


CASES  IN  TRINITY  TERM, 


1831. 

Day  res 

'  Morgan 
■adOtben. 


prenticesUpf  when  and  where  and  with  whom  he  had  mved 
the  time  txf  his  apprenticeship,  and  that  he  was  and  had 
been  of  good  name  and  feme  in  the  time  of  his  appren- 
ticeship and  since,  and  that  be  shall  and  would  not  only 
compound  and  pay,  €x  cause  to  be  compounded  or  paid, 
to  the  wardens  of  the  said  company  for  the  time  faeiiig, 
to  the  use  of  the  said  company,  the  sum  of  10/.  fat  kii 
freedom  within  twelve  days  next  after  his  setting  up  the 
said  trade  of  shoemaker  within  the  said  county  of  the 
said  town  of  H.,  but  also  should,  before  his  or  their  air 
ndttance  into  the  said  trade  or  mystery  within  the  said 
county,  bestow  and  be  at  the  costs  and  charge  of  a  bnakr 
fast  upon  the  said  company  of  cordwainers  or  shoe- 
makers within  the  said  county,  unless  such  person  did 
marry  with  the  widow  or  daughter  of  any  freeman  of 
the  said  company,  and  upon  such  marriage  suck  per- 
son to  be  admitted  into  the  said  company ,  paying  20i. 
for  said  freedom  and  a  dinner;  and  if  any  such  person 
or  persons,  lacking  such  testimonials,  and  not  com- 
pounding with  said  masters  and  wardens  in  sort  afore- 
said for  the  time  being,  should  and  would  enter(Mrize  and 
b^n  to  occupy  the  said  trade  or  mjrstery  of  shoemakers 
within  the  said  county  of  the  said  town  of  ff.  and  the 
liberties  thereof,  that  then  he  should  forfeit  and  lose  for 
every  day  that  be  or  they  did  so  offend,  20<. ;  and  the  said 
mayor  and  common  council  of  the  said  town  and  county 
of  ff.  did,  in  and  by  the  said  by-law  or  ordinance,  god- 
dude  and  agree,  publish  and  declare,  that  the  wardens 
for  the  time  being  and  their  successors  should  from  time  to 
time  ask,  levy,  receive,  and  take  into  their  hands  all  and 
singular  the  Jines,  forfeitures,  penalties,  and  susns  of  money 
appointed  and  ordained  by  the  said  last^mentioned  bylaws, 
acts,  and  (mlinances  to  be  paid,  and  in  case  any  of  the 
said  fines,  forfeitures,  penalties,  or  sums  of  money  sboald 
not  be  paid  by  any  person  or  persons  on  whom  the  same 
should  fall  out  to  be  due,  according  to  the  true  meaning 
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of  the  said  by-laws,  at  such  days  and  times  as  the  same       183  L 
should  be  dae  and  payable,  that  then  it  should  be  law^ 
ful  for  the  wardens  of  the  said  company  for  the  time 
being  and  their  successors^  or  one  of  them,  to  distrain 
the  goods  and  chattels  of  such  person  or  persons  that 
by  the  true  meaning  <^  the  said  by-laws  ought  to  pay 
the  same  and  should  refuse  to  make  payment  thereof, 
and  the  same  distress  to  detain  in  their  hands  for  the 
space  of  ten  days  then  after^  unless  the  said  sum  of 
money  for  which  the  said  goods  should  be  distrained 
were  paid  in  the  mean  time,  and  upon  payment  thereof, 
and  of  such  reasonable  allowance  for  the  meal  and  keep- 
ing of  such  goods  and  chattels  as  should  be  so  dis* 
trained  if  the  same  were  live  chattels,  as  the  same  should 
be  reasonably  worth,  to  restore  the  same  distresses  unto 
the  said  party ;  and  if  the  said  person  or  persons  which 
should  be  so  distrained  as  aforesaid  should  not  pay  the 
sum  or  sums  of  money  upon  him  or  them  imposed  or  to 
be  due  by  the  true  meaning  of  that  by-law  within  the 
said  space,  of  ten  days  next  after  such  distress  taken^ 
that  then  it  should  and  might  be  lawful  for  the  said 
warden  or  wardens  for  the  time  being,  from  and  after  that 
time  to  cause  the  said  distress  to  be  indifferently  valued 
and  prized,  and  to  sell  the  same  for  the  best  value  that 
might  be  had  for  the  satisfying  of  such  sum  or  sums  of 
money  for  which  the  said  distress  should  be  taken  in 
sort  aforesaid,  and  the  overplus  of  the  price  and  value 
of  such  distress,  if  any,  were  to  restore  to  the  person  or 
persons  whose  goods  were  so  distrained.    And  the  said 
defendants  further  say,  that  before  and  at  the  said  time, 
when  and  so  forth,  they  the  said  J.  L.  M.  and  R*  H. 
were  the  masters,  and  the  said  W.  J,  and  J.  J.  were  the 
wardens  of  the  said  company  and  fraternity^  duly  elected 
in  that  behalf.    And  these  defendants  further  say,  that 
.  the  said  plaintiff,  before  the  time  of  committing  the 
breach  of  the  said  by-laws  hereafter  mcutionedj  (to  wit) 
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1831.       on  16tfa  January^  1830,  at  the  parish  of  5^  M.^  H.,  (to 
wit)  at  the  parish  of  R,,  in  the  county  of  P.  aforesaid, 


*•  had  notice  of  the  said  by-laws  herein  above  mentioned ; 

MOEflAN 

MdOibtit.  nevertheless  the  said  plaintiff,  in  breach  and  violation  of 
the  said  by-laws,  lacking  the  said  testimonials  in  the 
said  by-laws  mentioned,  and  not  having  compounded 
with  the  masters  and  wardens  of  the  said  company  or 
fraternity  in  sort  as  in  the  said  by-laws  mentioned  as 
aforesaid,  and '  being  a  stranger  v^ithin  the  meaning 
of  the  said  by-laws  and  not  a  freeman  of  the  said 
company  or  fraternity,  did,  on  8ic.,  at  &c.,  enterpriie 
and  begin  to  occupy  the  trade  or  mystery  of  a  shoe- 
maker within  the  said  county  of  the  said  town  of  H.  for 
one  day,  the  same  not  being  the  fair-time  of  the  said 
town  aforesaid,  whereby  he  the  said  plaintiff  became  and 
was  liable  to  pay  to  the  said  defendants,  W,J.  and  •/•  J. 
as  such  wardens  as  aforesaid,  the  aforesaid  sum  of  2Qs. 
as  and  for  a  penalty  in  respect  thereof.  And  the  said  de- 
fendants further  say,  that  afterwards,  (to  wit)  on,  &C., 
at,  8cc.,  they  the  said  defendants.  W.  J.  and  J.  •/.,  so 
being  such  wardens  as  aforesaid,  did  demand  of  and 
from  the  said  plaintiff  the  said  sum  of  20s.  as  and  for 
such  penalty  as  aforesaid ;  and  because  the  said  plaintiff 
being  so  liable  as  aforesaid,  and  having  such  notice  as 
aforesaid,  wholly  refused  and  neglected  to  pay  to  the 
said  defendants  the  said  sum  of  20<.  so  due  and  owing 
by  him  as  aforesaid,  and  thereof  failed  and  made  de 
fault,  and  hitherto  hath  done  and  still  refuses  to  pay  the 
said  sum  of  20s.  in  violation  and  breach  of  the  said 
by-law  or  ordinances,  they  the  said  defendants,  W.  J. 
and  J.  J.  so  being  such  wardens  as  aforesaid,  and  the 
said  J.  L.  M.  and  JR.  H.  as  their  bailiffs,  and  by  their 
command,  did  at  the  said  time,  when  and  so  forth, 
within  the  said  town  and  county  of  H.,  seize  and  take 
the  goods  and  chattels  in  the  said  declaration  mentioned 
as  a  distress  for  the  said  penalty  so  incurred  by  the  said 
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detain  the  same  for  the  said  time  in  the  said  declaration       ^<«w*« 

Davibs 

mentioned,  the  said  plaintiff  not  having  paid  the  said  -  Vb.  ' 
penalty^  as  they  lawfully  might  for  the  cause  aforesaid,  ^^  OUien. 
which  are  the  same  supposed  trespasses  in  the  introduc- 
tory part  of  this  plea  mentioned ;  without  this,  that  the 
said  defendants  took  the  said  goods  and  chattels  in  any 
other  place  than  in  the  said  town  and  county  of  H.  -^ 
(Verification.) 

3d  Plea.  Because  they  say  that  the  said  town  and 
county  of  H.,  from  time  whereof  the  memory  of  man  is 
not  to  the  contrary,  hath  been  and  still  is  an  ancient 
town  and  county,  and  that  the  mayor,  sheriff,  bailiffs, 
and  burgesses  of  the  said  town  and  county,  from  time 
whereof  the  memory  of  man  is  not  to  the  contrary,  have 
been  and  still  are  a  body  corporate  and  politic,  incorpGH 
rated  and  confirmed  by  the  said  letters  patent  in  the  said . 
2d  plea  mentioned,  in  manner  and  form  as  in  that  plea  is 
mentioned ;  and  the  said  defendants  further  say,  that  from 
time  whereof  the  memory  of  man  is  not  to  the  contrary, 
there  hath  been,  and  still  is,  and  during  all  the  time 
aforesaid  ought  to  have  been  and  still  of  right  ought  to 
be,  within  the  said  town  and  county  of  H.  a  certain 
company  or  fraternity,  called  the  brotherhood,  fraternity 
or  fellowship  of  the  art,  mystery,  and  occupation  of 
cordwainers  or  shoemakers  of  the  said  town  and  county 
of  H.  consisting  of  two  masters  and  two  wardens  of  the 
said  company  or  fraternity,  and  of  divers  persons  using 
and  exercising  the  said  art,  mystery  and  occupation  of 
cordwainers  or  shoemakers  within  the  said  town  and 
county  of  &.,  freemen  of  the  said  company  or  fraternity; 
and  the  said  defendants  further  say,  that  the  masters, 
wardens  and  freemen  of  the  said  company  or  fraternity 
during  all  the  time  last  aforesaid,  with  assent,  consent 
and  agreement  of  the  mayor  and  common  council,  or 
other  the  body  of  persons  for  the  time  being  goVetnors 
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1831.       of  the  said  town  and  county  for  the  time  being,  have 
'-'-^^      been  used  and  accustomed,  and  still  of  right  ought  to 
«.  make  good  and  wholesome  acts,  constitutions,  ordi- 

■ad  oiiMn  nances  and  by-laws,  for  the  weU  ordering,  using  and  ex- 
ercising the  said  art,  mysteiy  and  occupation  within  the 
said  town,  the  excluding  of  unfit  persons,  and  unable  in 
skill  and  ability,  and  also  all  foreigners  and  strangers 
from  the  using  and  exercising  the  said  art,  mystery  and 
occupation  within  the  said  town,  without  the  allowance 
of  the  masters  and  wardens  of  the  said  company  or 
fraternity,  and  by  such  acts,  ordinances  and  by-laws  to 
impose  reasonable  fines,  and  amerciaments  upon  the  of- 
fenders, and  to  levy  the  same  by  distress  and  sale  of  the 
goods  and  chattels  of  such  offenders ;  and  the  defend- 
ants further  say,  that  fit>m  time  whereof  the  memory  of 
man  is  not  to  the  contrary,  there  ha$  been,  and  siill  is,  the 
ancient  and  laudabk  custom  in  the  said  town  and  county, 
as  in  the  said  2d  plea  mentioned;  and  the  said  defendants 
further  say,  that  heretofore,  to  wit,  on  Ist  September  in 
the  ninth  year  of  our  late  sovereign  King  James  the  First, 
the  masters,  wardens  and  freemen  of  the  said  compam/ 
or  fraternity  for  the  time  beings  to  wit,  at  &c.  dM  in 
due  manner  make  certain  reasonable  by-laws  or  ordi- 
nances, for  the  good  government  and  commonwealth  of 
the  said  company  or  fraternity  of  tlie  said  mystery  or  oc- 
cupation of  cordwainers  or  shoemakers  of  the  said  town 
and  county  of  H.,  and  did  thereby  among  other  things 
declare,  enact  and  constitute  (stating  the  bif^aw  asin^ 
pka);  and  the  said  defendants  further  say,  that  heretofore, 
to  wit,  on  the  13th  day  of  September,  in  the  said  9th  year 
of  the  reign  of  our  late  sovereign  lord  King  James  die 
First,  at  a  meeting  of  the  mayor  and  twenty-four  of  the 
common  council  of  the  said  town  of  the  said  county  ofH> 
being  thereto  assembled  upon  a  reasonable  summons 
thereof  publicly  made  by  W.  71  the  mayor,  Sir  J.  P., 
8cc.  &c.   (as  in  2d  plea)  then  the  common  council 
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of  the  said  town  and  county  of  H.,  being  ao  assembled, 
whereof  the  said  mayor  was  one,  did  in  dae  manner 
confirm  the  said  last  mentioned  by-laws ;  and  the  said 
defendants  further  say^  that  heretofore,  and  at  the  time 
when,  &c.  and  so  forth,  they  the  said  defendants,  WU^ 
liam  Jones  and  James  Jacks  were  the  wardens  of  the  said 
company  or  fraternity  duly  elected  in  that  behalf:  (alle*^ 
gations  that  plaintiff  had  notice  of  the  by-laws,  and  com- 
mitted breaches  thereof,  with  trarerse  &c.  as  in  2d  plea). 
— Verification. 

4th  Plea.   (Nearly  similar  to  the  2d,  but  setting  forth 
a  different  by-law  made  by  the  common  council  of  the 
town  for  the  regulation  of  the  cordwainer's  company, 
thus,)— and  the  said  defendants  further  say,  that  hereto^ 
fore,  to  wit,  on  1st  Ocicber^  in  the  fourteenth  year  of  the 
late  Lady  Elizabeth,  late  Queen  of  England,  the  mayor, 
sfaeriff,  bailifiis  and  burgesses  of  the  said  town  and* 
county  of  H.  did  in  due  manner  make  a  certain  reason- 
able by-law  or  ordinance,  for  the  good  government  and 
commonwealth  of  the  said  fraternity  and  fellowship  of 
the  arty  mystery  and  occupation  of  cordwainers  or  shoe- 
makers of  the  said  county  of  JET.,  and  did   thereby 
amongst  other  things  order  and  decree  that  no  stranger 
should  come  to  sell  within  the  said  town  and  liberties  any 
shoes,  slippers,  boots  or  busldns,  without  agreement  first  to 
be  made  with  the  masters  and  wardens  of  the  said  craft  for 
the  time  being,  thefoir-time  of  the  said  town  otdy  excepted, 
on  pain  of  forfeiting  the  sum  of  20s*  for  as  often  as  he  or 
tbey  should  offend,  to  be  levied  by  the  wardens  of  the 
said  company  or  fellowship  for  the  time  being,  by  way 
of  distress  ol  the  goods  and  chattels  of  the  said  offender, 
which  goods  so  distrained  by  the  said  wardens  forthwith 
shoold  be  appraised  by  two  or  four  burgesses  of  the  said 
town,  which  prisement  should  be  entered  in  the  county 
bodLS  of  the  hundred  court  of  H.,  before  the  mayor  of 
the  town  for  the  time  being,  at  the  next  court  following. 


1831. 


Da  VIM 

Hobo  AN  ^ 
MidOUien. 
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183L  ftud  if  the  party  which  so  oflPendeth  should  not  avow 
against  the  said  distress  within  fifteen  days  after  the 
prisement,  it  should  be  lawful  for  the  said  wardens  to 
sell  the  said  distress,  and  then  the  one4uilf  thereof  fortk' 
vnth  should  be  delivered  to  the  mayor  for  the  time  beh^, 
and  the  said  half  so  lewed,  should  be  bestowed  qfierwards 
to  the  most  and  best  behoof  and  prtfit  of  the  community  of 
the  said  town  aforesaid  and  burgesses  of  the  same,  and  the 
other  half  of  the  said  sum  so  leoied  should  be  afterwards  £$- 
tributed  by  the  said  consent,  assent,  advice  and  agreement  of 
the  masters  and  wardens  of  the  said  craft  within  the  said 
town  for  the  time  being,  or  by  the  most  part  of  them, 
to  the  maintenance  of  the  said  occupation,  and  towards  the 
finding,  relieving,  and  supporting  of  such  poor,  impotent 
and  needy  person  or  persons  abiding  within  the  said  town, 
and  who  then  or  before  that  time  had  been  dweUu^  and 
using  the  said  craft,  otherwise  to  the  common  box  of  the  said 
occupation  and  brotherhood  aforesaid ;  and  the  maid  de- 
fendants further  say,  that  before  and  at  the  said  time 
when  and  so  forth,  they  the  said  defendants  WUliaM 
Jones  and  James  Jades  were  the  wardens  of  the  said 
company  or  fraternity  duly  elected  in  that  behalf;  and 
the  said  defendants  further  say,  that  the  said  plaintifia 
aforesaid,  and  before  the  time  of  the  committing  the 
breach  of  the  said  last  mentioned  bylaws  heretofore,  to 
wit,  on  the  16th  January  1830,  at  8cc.,  had  notice  of  the 
said  last  mentioned  by-law ;  nevertheless  the  said  de- 
fendant being  a  stranger  and  not  a  freeman  of  the  said 
company  or  fellowship,  without  any  agreement  first 
made  with  the  masters  and  wardens  of  the  said  ciaft 
for  the  time  being,  and  in  defiance  of  the  said  by-law, 
heretofore  particularly  mentioned,  did  heretofore,  to  wit, 
at  &c.  the  same  not  being  the  fair-time  of  the  said  town, 
sell  divers,  to  wit,  ten  pair  of  shoes  within  the  said  town 
of  H.t  whereby  he  the  said  plaintiff  became  and  was 
liable  to  pay  to  the  said  defendants,  as  such  wardens  as 
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aforesaid,  the  aforesaid  sum  of  20^.,  as  and  for  a  penalty 
in  respect  thereof;  and  the  said  defendants  further  say» 
that  afterwards,  to  wit^  on  the  same  day  and  year  last 
mentioned,  at  8cc.,  they  the  said  defendants  did  deihand 
of  and  from  the  said  plaintiff  the  said  sum  of  205.,  as 
and  for  such  penalty  as  last  aforesaid,  and  because  the 
said  plaintiff  being  so  liable  as  aforesaid,  and  having 
such  notice  as  aforesaid,  wholly  refused  and  neglected 
to  pay  to  the  said  defendants  the  said  sum  of  20s.  so  due 
and  owing  by  him  as  aforesaid,  and  thereof  failed  and 
made  default  in  violation  and  breach  of  the  said  by-law 
or  ordinance,  they  the  said  defendants  so  being  such 
wardens  as  aforesaid,  did  at  the  said  time  and  so  forth 
in  the  said  town  and  county  of  ff.,  seize  and  take  the 
said  goods  and  chattels  in  the  said  declaration  men- 
tioned, as  a  distress  for  the  said  penalty  so  incurred  by 
the  said  plaintiff  as  last  aforesaid,  and  which  goods  and 
chattels  so  distrained  as  last  aforesaid,  were  appraised 
by  two  burgesses  of  the  said  town,  and  which  prisement 
was  then  and  there  entered  in  the  county  books  of  the 
hundred  court  of  /f.,  before  the  mayor  of  the  said  town 
for  the  time  being,  at  the  next  court  following  the  taking 
of  the  said  goods  and  chattels ;  and  because  the  said 
plaintiff  hath  not  paid  the  said  last  mentioned  penalty^ 
the  said  defendants  as  such  wardens  as  aforesaid,  did*^ 
detain  and  keep  the  said  goods  and  chattels  for  the  said 
time  in  the  said  declamtion  mentioned,  as  they  lawfully 
might  for  the  cause  aforesaid,  {qua  sunteadem) ;  without 
this  that  the  said  defendants  committed  the  said  tres- 
passes at  any  other  place  than  the  said  town  and  county 
of  H. — (Verification.) 

6th  Plea.  Setting  forth  the  by-law  of  14  Elizabeth, 
as  in  4th  plea,  but  stating  it  to  have  been  made  by  the 
company  of  cordwainera,  and  in  other  respects  like  the 
3d  plea. 


1831. 

Daviu 

Morgan 
a»d  Otbfiri. 


I  I 
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1831.  Replications — Similiter  to  first  plea.    To  the  second, 

^^j^       protesting  that  the  town  and  county  of  //.  from  time 

V-  whereof  the  memory  of  man  is  not  to  the  contrary,  hath 

Morgan  .    "^  .  •    • 

and  Others,     not  been  nor  now  is  an  ancient  town  and  county,  and  that 
the  mayor,  sheriflf,  bailiffs,  and  burgesses  of  the  said 
town  and  county,  from  time  whereof  the  memory  of  man 
is  not  to  the  contrary,  until  the  making  of  the  said  sap- 
posed  letters  patent  in  that  plea  mentioned,  have  not 
been  a  body  corporate  and  politic  in  deed,  fact,  and 
name,  incorporated  by  divers  names  of  incorporation,  by 
charters  and  letters  patent  of  the  late  kings  and  queens 
of  England,  and  duly  accepted,  and  that  the  said  mayor, 
sheriff,  bailiff,  and  burgesses,  from  the  time  of  the  mak- , 
ing  of  the  said  letters  patent,  have  not  been,  nor  now 
are,  a  body  politic  and  corporate,  by  the  name  of  incor- 
poration of  the  mayor,  sheriff,  bailiffs,  and  burgesses,  of 
the  town  and  county  of  H.,  during  all  the  time  afore- 
said, having  and  enjoying  divers  immunities  and  priri- 
leges  from  time  to  time  ratified  and  confirmed  by  the  char- 
ters and  grants  of  divers  of  the  kings  and  queens  of  this 
realm,  as  in  the  said  second  plea  is  alleged,  and  also  pro- 
testing that  our  said  late  sovereign  lord.  Jama  the  Fir^t, 
king  of  En^and,  did  not,  by  his  certain  letters  patent 
under  the  great  seal  of  England^  will  and  grant  for  him 
his  heirs  and  successors,  to  the  mayor,  sheriff,  bailiffs, 
and  burgesses  of  the  town  of  the  said  county  of  //., 
that  the  mayor  and  twenty-four  of  the  common  council 
of  the  said  county  of  the  said  town  of  ff.  for  the  time 
being,  or  the  greater  number  of  them,  whereof  the  mayor 
for  the  time  being  should  be  one,  being  thereunto  as* 
sembled  upon  reasonable  summons  publicly  made  by  the 
mayor  of  the  county  of  the  town  aforesaid,  or  by  his 
command,  should  have  full  power  and  authority  from 
time  to  time  to  grant,  constitute,  make,  ordain,  and  es- 
tablish, such  reasonable  laws,  statutes,-  constitutions, 
decrees,  and  ordinances,  in  writing,  as  unto  them,  or  the 
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greater  namber  of  them,  for  that  parpose  congregated 
and  assembled,  whereof  the  mayor  for  the  time  being 
should  be  one,  should,  accordinsr  to  their  sound  discre-  v, 

lion,  seem  to  be  good,  wholesome,  profitable,  necessary,  tdd  mborL 
and  honest,  for  the  good  rule  and  government  of  the 
county  of  the  said  town,  and  of  all  and  singular  of- 
ficers, ministers,  and  artificers,  inliabitants,  and  residents 
whatsoevery  within  the  said  county  of  the  said  town,  for 
the  time  being,  and  for  the  declaration  in  what  manner 
and  order  the  mayor,  sherifT,  bailiffs,  and  burgesses,  of 
the  said  county  of  the  said  town,  and  their  successors, 
and  all  and  singular  officers,  ministers,  artifieere,  crafts, 
inhabitants,  and  residents  within  the  said  county  of  the 
said  town  for  the  time  being,  should  be,  ha¥e>  bear, 
goTem,  and  use  themselves,  officers,  functions,  mysteriea, 
trades,  and  businesses,  within  the  county  of  the  said 
town,  and  the  liberties  and  precincts  thereof,  for  the  fur- 
ther public  good,  more  profit,  and  civil  government  of 
the  county  of  the  said  town,  and  the  victualling  of  the 
aame,  and  for  other  causes,  things,  and  respects  whatso- 
ever any  way  touching  or  concerning  the  county  of  the 
said  town,  as  in  the  said  second  plea  is  alleged;  and  abo 
protesting  that  his  said  late  majesty,  by  his  said  letter^ 
patent,  did  not  confirm  and  grant  unto  the  said  mayor, 
sheriffs,  bailtfs,  and  burgesses,  all  such  liberties,  free- 
doms, immunities,  pre-eminences,  as  they  had  or  enjoyed 
either  by  force  or  reason  of  any  former  grants  or  confir* 
mations  theretofore  made  or  granted  by  any  of  his  said 
majesty's  progenitors,  kings  or  queens  of  this  realm, 
or  by  reason  of  any  usage,  custom,  or  prescription  used 
within  the  said  town,  whereof  the  memory  of  man  was 
not  then  to  the  contrary,  as  in  the  said  second  plea  is  al- 
leged ;  and  also  protesting  that  the  said  letters  patent 
were  not  duly  accepted  by  the  mayor,  sheriff,  bailiffs, 
«and  burgesses  of  the  said  town  and  county  of  H.  as  in 
the  said  second  plea  is  alleged ;  and  also 'protesting  that 
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1831. 

Davies 

v. 

Morgan 

aod  Olbers. 


the  said  J.  L.  M.  and  R.  H.  were  not  the  bailiffs 
of  the  said  W,  J.  and  J.  J.  nor  by  their  command, 
distrained,  and  kept,  the  said  goods  and  chattels, 
in  the  said  declaration  mentioned,  in  manner  and 
form  as  the  said  defendants  have  above,  in  their  se- 
cond plea,  alleged  for  replication ;  nevertheless,  in  this 
behalf,  the  said  plaintiff  saith,  that  the  said  defend- 
ants«  at  the  said  times  when  and  so  forth  in  the  said 
declaration  mentioned*  of  their  own  wrong,  and  without 
the  residue  of  the  cause  by  them  in  their  second  pleas 
alleged,  committed  the  said  trespasses.  Sic.  (condading 
to  the  country.) 

Replication  to  third  plea*  after  protesting  that  the  said 
town  and  county  of  H.  from  time  whereof  the  memoiy 
of  man  is  not  to  the  contrary*  hath  not  been  nor  now  is 
an  ancient  town  and  county*  and  that  the  mayor,  sheriffs, 
bailiffs,  and  burgesses  of  the  said  town  and  county,  from 
time  whereof  the  memory  of  man  is  not  to  the  contiary, 
have  not  been  nor  now  are  a  body  corporate  and  politic* 
incorporated  and  confirmed  by  the  said  letters  patent  in 
the  said  second  plea  mentioned*  in  manner  and  form  as 
in  the  said  third  plea  is  alleged ;  and  also  protesting  that 
the  said  Joseph  Lloyd  Morgan  and  Richard  Hood  were 
not  the  bailiffs  of  the  said  William  Jones  and  James 
Jacks,  nor  by  their  command  distrained  and  kept  the 
said  goods  and  chattels  in  the  said  declaration  mentioned, 
in  manner  and  form  as  the  said  defendants  have  above* 
in  their  said  third  plea  alleged, —  de  injtiria. 

Replication  to  fourth  plea,  after  protesting  that  the 
said  town  and  county  of  H.  from  time  whereof  the  me- 
mory of  man  is  not  to  the  contrary,  hath  not  been  nor 
now  is  an  ancient  town  and  county,  and  that  the  said 
mayor,  sheriff,  bailiffs,  and  burgesses  of  the  said  town 
and  county*  from  time  whereof  the  memory  oE-man  is 
not  to  the  contrary,  have  not  been  nor  still  are  a  body^ 
corporate  and  politic,  incorporated  and  confirmed  by  the 
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said  letters  patent,  in  the  said  second  plea  mentioned, 
in  manner  and  form  as  the  said  defendants  have  above, 
in  their  said  fourth  plea  alleged  —  de  injurid. 

Replication  to  the  last  plea,  after  protesting  as  in  the 
third  plea-- cfe  fVi/uri^. 


1831. 


Davies 

Morgan 
and  Otbert. 


At  the  trial  before  Bolland  B.  at  the  Lent  assizes  for 
Pembrokeshire^  the  plaintiff  proved  the  warrant  of  dis- 
tress (a),  the  taking  and  appraisement  of  the  shoes,  and 

(a)ComU]f  ofiht  1     To  /./.  and   If./,  wardens  of  the  oompauj  of 
TotM€fHav€rford'  >aboemaken  for  the  ooonty  of  the  town  of  H. 

wut,  to  wit.      ^     Whereaa  W.  Doom,  of  the  tows  of  P.  io  the  ooant  j 

of  P.,  cordwaioer,  waa  on  the  16tb  Jamutry  inataot,  b/  as,  the  maaters  of 

tLe  companj  of  shoemakers,  kuown   bj  the  name  or  names  of  masters 

cordwainers  mad  shocmakera  within  the  ooontj  of  the  town  of  H.  ordered  to 

paj  the  som  of  20«.  to  /•  /.  and  W*  J.%  the  wardens  of  oor  said  oompanj, 

oa  or  before  the  23d  Jamuarif  iuatant,  being  the  amooat  of  a  penal tj  imposed 

bj  as,  in  porsoance  of  the  power  in  oa  vested  in  and  bj  a  oertaio  indentore 

of  grant  and  confirmation  of  priTileges,  bearing  date  1st  Oct&btr,  14th  EHm, 

and  made  bj  the  major,  aheriff,  btiliffs,  and  bnrgeases  of  the  town  and 

coontj  of  H.  to  the  members  of  oor  aaid  craft  within  the  said  town  and 

eenatj,  on  him  the  aaid  W,  V,,  for  exposing  for  sale  in  the  market-place  of 

the  said  town  and  ooontj  several  paira  of  shoes,  and  sold  one  pair  to  M,  /• 

of  H,  aforesaid,  on  t6tb  JwMory  inst.  the  same  not  being  the  fair  time  of 

the  said  town,    and  he  the  said  W.  D,  not  being  a  member  of  oor  said 

eompaaj,  and  not  having  madeanj  agreement  with  the  masters  and  wardens 

of  oor  aaid  craft  ao  to  do.    And  wheretu  the  tnd  W.  D.,  hamug  noticB  of 

mur  aaid  order,  hoik  refusod  to  pag,  and  hath  not  paid,  the  said  som  of  20«« 

parsnant  thereto,  and  the  same  hath  been  fullj  proved  before  oa — ^These 

are  therefore  to  command  joo  to  levj  the  said  sam  of  20«.  bj  distress  and 

•ale  of  the  goods  and  obattela  of  the  said  W,  D. ;  and  we  do  herebj  order 

and  direct  the  said  goods  and  chattels  ao  to  be  diatraiaed,  to  be  prigtd  bj 

three  burgeaaea  of  the  said  town,  and  the  prtuMememt  to  be  catered  in  the 

coajitj  books  of  the  bandred  court  of  Haverfordwest,  before  the  major  of 

the  ssid  town,  at  the  court  next  following  snob  praizcmcnt.    And  we  do 

further  order  and  direct  the  gooda  and  chattels  so  to  be  distrained  and 

prized  to  be  aold^md  disposed  of  within  aixteen  daja  after  aaoh  praisemeot, 

noless  the  aaid  sum  of  20f .  for  which  aocb  distresa  shall  be  made,  together 

with  the  reasonable  charges  of  taking  and  keeping  soch  distress  shall  bo 

sooner  paid.  -   And  jon  are  also  commanded  to  certify  to  as  what  jon  shall 

do  b/  virtae  of  this  oar  warrant.    Given  under  oor  handa  at  Haoerford- 

fceti  aforesaid,  Ibia  30th  Jatuurp,  1830. 

/.  LI.  Morgan,  ^  jiasters  of  the  aaid  Companj. 
BickardHood,   I 
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1831. 


PAVies 

Moeoan 
•84  Olberf  • 


there  rested  his  case.  The  charter  of  James  the  First  to 
the  corporation  of  Haverfordwest ;  the  by-laws  of  14  EUz. 
and  9  James  1 .  with  the  grant  by  the  corporation  at 
large  in  6  Ed.  6,  to  the  guild  of  shoemakers,  to  be  a  dis- 
tinctcompany,  having  masters  and  wardens,  were  proved. 
Old  witnesses,  not  free  eitlier  of  the  corporation  at  large 
or  of  the  company,  proved  that  persons  not  free  of  the 
company  had  been  prevented  from  selling  leather  shoes 
within  H.  except  on  fair  days,  or  by  consent  of  die 
company.  Leave  so  to  sell  shoes  had  been  aaked  by  non- 
residents, and  refused. 

It  was  left  to  the  jury,  1st,  Whedier  there  had  beeo 
any  precedent  immemorial  custom  of  excluding  foreigners 
from  selling  shoes,  so  as  to  warrant  either  by-law  :  2d, 
Whether  such  by-laws  existed  as  those  pleaded.  Ver* 
diet  for  the  plaintiff. 

The  following  classes  of  evidence  tendered  for  the  de- 
fendants, were  rejected  by  the  learned  judge  :  l8t,The 
testimony  of  existing  corporators  of  H.  as  well  as  mem- 
bers of  the  company  of  cordwainers  ;  2d,  The  declara- 
tions of  similar  persons  deceased ;  3d,  The  books  of 
the  company  of  cordwainers,  containing  the  foUowbg 
entries : 

*'  March  the  Slst,  1673. 

*^  Francis  Symnums  was  fined  to  6s,  8d.  for  selling  of  a 
payer  of  shoes  within  the  liberty  of  this  town,  and  he 
being  not  a  freeman  and  free  of  the  corporation,  has  pro- 
mised to  pay  the  money  the  eighth  day  oiJul^  next,  as 
witness  his  hand. 

''  Francis  Symmons.** 


*'  &th  November  1596. 
**  Distrained  from  Petro  Pearse,  nine  pair  of  shoes  for 
comming  to  our  towne  contrary  to  our  corporation,  and 
Upraised  to  6».  by  us  whose  names  are  underwritten. 

''  Wm.  Turner. 
"  Jas.  Shards:' 
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A  rul^  for  a  new  trial  having  been  obtained  princi*  183L 

pally  on  the  ground  of  the  verdict  being  against  evi-  -^^^^ 

dence,  the  plaintiff  not  having  given  any  evidence  re-  v. 

specting  the  usage  pleaded,  the  above  points  were  also  nA  othen. 
included  in  the  rule. 


Sir  W.  Owen  and  Shepherd  shewed  cause.  —  A  privi- 
lege of  excluding  foreigners  can  only  exist  by  custom  in 
corporations  by  prescription,  and  cannot  be  greuited  by 
charter ;  so  that  a  by-law  to  that  effect  is  bad,  unless  to 
enforce  a  precedent  custom  by  penalty  (a).  The  jury 
found  that  no  such  custom  existed,  thereby  referring  all 
the  acts  of  exclusion  proved  by  the  defendants  to  the 
mere  authority  of  the  by-laws.  But  if  the  by-laws  are  bad 
in  point  of  law,  and  the  plaintiff  would  consequently  be 
entitled  to  judgment  non  obstante  veredicto,  or  in  error, 
had  the  defendants  obtained  a  verdict,  the  court  will  not 
grant  a  new  trial.  Selling  a  pair  of  shoes  in  a  market 
seems  not  to  be  a  setting  up  in  trade  within  the  second 
and  third  pleas.  The  corporation  at  large  had  not 
power  to  erect  the  company  of  cordwainers  into  a  corpor- 
ation (6).  That  the  company  existed  immemorially  as 
a  corporation,  so  as  to  warrant  it  in  making  the  by-law  re- 
lied on  in  the  third  and  fifth  pleas,  is  not  proved  except 
by  the  recital  in  the  by-law  itself,  and  is  negatived  by 
the  verdict. 

The  by-law  in  the  reign  of  Elizabeth  stated  in  the 
fourth  and  fifth  pleas,  is  bad,  viz.  in  giving  part  of  the 
penalty  to  the  corporation  of  H.  who  are  strangers  to 
the  company  of  cordwainers ;  that  company  not  being 
a  corporation,  but  a  mere  private  fraternity,  not  neces- 
sarily composed  of  corporators ;  Totterdell  and  another 

(a)  See  the  ottet  ooUeoted  1  Seaad.  S19,  e.  note  (3),  end  Mnjfor,  4^.  ^ 
rerft  ▼.  WMamk,  4  B.  £c  Aid.  4S8. 
(fr)  See  10  Coke,  29.  t. 
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y.aUuihy  (a>.  Bodwk  w.  FemBll  (b).  Then,  if  the 
stimager  haB  a  right  to  half  the  penalty,  th^  hare  a 
right  to  the  costs.  —  [Baylejf  B.  The  distinction  be- 
tween those  cases  and  the  present  is,  that  the  by-hma 
there  gave  a  stranger  a  right  to  sue,  which  was  held  il- 
legal, as  being  an  assignment  of  a  chose  in  action; 
whereas  here  no  right  to  sue  is  conferred  by  granting  the 
privilege  of  dtsiress,  though  part  of  the  penalty  when  ze- 
covefod  ia  to  go  to  a  stranger. — ]  (c).  The  evidence  of 
existing  corporators  and  members  of  the  company  was 
properly  fluted,  for  these  bodies  are  entitled  to  half  the 
penalties  inourred  by  breach  of  the  by-laws,  nor  does  the 
minuteness  of  the  interest  vary  the  rule  {d). 

<a)  8  Wih.  2M.  (6)  1  WiU.  8SS.  SST. 

(c)  in  tbe  DtoUn  case,  Bodmu  ▼•  FmmM  (b  Enw),  1  Wils.  9SS. 
Lte  C  J.  JDeimuon  and  Fosler  Jt.  «U  rtAj  od  the  iUegalitj  of  a  oofpora- 
tioD  Msigvv^S  to  «  ft  Hunger  hj  a  bjr-law  m  right  to  soe  for  the  pemltj.  JTel- 
lingt  T.  Bungerford,  a  Bristol  etae,  E.  8  6.1.  oitedSWila*  239,6.  aad 
Tot/erditt  f .  Gtiuhy,  2  Wils.  206,  tbe  Baik  caie,  iS.P.  No  dedaioa  •{¥•■» 
th*«  Ch»  epi^ioation  of  that  peadty  to  the  oae  «f  a  atraoger  ia  iUegsi,  if  it  ia  «e 
be  re«>T9ft4  by  tbe  corporalian  hsclf.  Wrigki  J*  So  Bodmie  ▼.  FiiyniT,  aotBa 
to  take  it  m  Seijeant  WWianu  bai  aiooe  doiie»  1  Saaod.  312.  o.  note  3.  as  if 
there  waa  no  differeDoe  between  a  bjr-law  giTiDg  a  atranger  the  more  right  to 
aoe  thereon,  and  a  bj-  law  bj  which  do  anoh  right  being  gives,  tbe  coi 
themaetVev  moat  aoe  for  tho  peoalty,  tboogh  a  portkm  of  it*  whoa  00 
▼ecodft  ia  i^lied  to  the  nao  of  a  third  penoo.  Wrijfhi  J.  aaya*  "  The  oriy 
diffioujltjr  with  me  ia,  that  the  peoaltj  ia  gireo  to  a  atraoger.  lo  Plugtr  t. 
Archer,  (Citjr  of  London  oaae,  2  Sid.  106.)  it  appeara  a  b/-Uw  was  made, 
giving  a  moietj  of  tbe  peoaltj  to  a  atranger,  (via.  to  the  mainteaaaoe  ef 
Ofartal'a  Hoa|iita1,  London.)  If  thej  eoold  do  that,  whj  amj  thoy  aol  give 
awajr  the  whole  to  aatraagerf  Tho  ohamberfauo  of  Lomdtm  ia  aa  mocha 
atranger  to  the  right  aa  way  other  peraoo,  aod  whore  ia  tho  oareaaoaohle- 
neia  of  giving  the  penalty  to  a  atranger  ?  In  poblio  law»  it  la  verj  eoauaaa, 
and  almost  alwaja  done.  Tbia  is  a  point  of  great  conseqoesce,  aod  roqaiiea 
farther  oooaideration.'" 

(if)  Hiirloa  ▼.  TkMTMh,  6  T.  R.  174.  Dtufdeswett  ▼.  NoU,  2  Yen.  31T. 
Ball.  N.  P.  290.  which  aeom  to  overrolo  Bex  v.  Mtufor,  4^*  of  jLcoAo, 
2  Lev.  2S1.  B.  v.  Carpenter,  2  Show.  47*  Case  of  City  of  Lomfea,  1  VoaC 
861.  "Sormeh  Weavera'  Caae,  Yin.  Ab.  Evidence,  G.  p).  3.  Tuaiaswrfr. 
Bo»,  2  Sid.  100.  See  StaA.  Ev.  Part  lY.  777.  I  Phai.  Bt.  eh.  5.  a.  1. 2. 
aod  Doe  d.  Mmfor  of  Slaford  ▼.  7*oolA,  S  Y.  &  J.  19. 
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The  booka  of  the  cordwainen'  company  were  pro*  1831. 
perly  lejected.  They  were  not  public  or  even  corpora- 
tion books  coining  from  recognized  custody,  but  mere 
private  entries.  Therefore  Rt^ers  v.  Alkn,{a)  where 
manor-books  were  admitted  to  shew  licenses  of  fishery 
from  the  lords  of  the  manor,  does  not  apply.  The  entry 
relied  on  ts  entirdy  for  the  interest  of  the  party  pro* 
ducing  it,  nor  does  any  of  the  company  charge  himself 
with  any  receipt  on  account  of  it  Rex  v.  DebenhanL  (6) 

The  hearsay  evidence  of  declarations  of  deceased 
corporators  was  properly  rejected ;  though  admitted  in 
order  to  prove  payment  of  modus  and  extent  of  wastes. 
The  present  claim  is  of  a  different  nature,  resting  on 
daily  user,  so  that  the  Us  tnata  est  in  every  instance  of 
excluding  foreigners  from  trading. 

John  Evans  and  JB.  F.  WiUiams  in  support  of  the  rule. 
First,  the  verdict  was  against  all  the  evidence  given  in 
the  cause.  The  custom  laid  was  proved  by  witnesses 
as  far  as  living  testimony  could  extend.  Evidence  of 
preceding  reputation  was  thus  let  in,  and  the  recital  in 
the  by-law  of  9  Jas.  was  consistent  with  the  rest  of  the 
defendant's  evidence.  Secondly,  the  testimony  of  the 
corporators  was  admissibk  in  evidence,  they  being 
deprived  of  the  moiety  of  the  penalty  on  trading 
by  strangers,  conferred  on  them  by  the  by-law  of 
14  Eliz.  —  IBajfky  B.  Either  by-law  may  be  repealed 
at  any  time.  —  ]  No  corporator  was  ipso  facto  free 
of  the  company,  or  could  sell  shoes  in  the  town  with- 
out such  freedom.  The  evidence  of  corporators  has 
been  admitted  ex  necessitate  for  proof  of  public  rights. 
Norwich  Weavers*  Case,  (c)  Rex  v.  Mayor,  Sfc.  of  Lon- 
don (d);  Rex  V.  Carpenter,  {e)    Thirdly,  the  declara- 

(a)  1  Canpb.  S09.  (6)  S  B.  &  A.  1S5.  Bojfh^,  J. 

(c)  Vio.  Ab.  Bvid.  G.  pK  2.  (d)  2  Lev.  231. 

(c)  2  Show.  47.   1  Vwt.  S.  C.  but  IM  oMc,  476.  o.  {d) 
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1831.  tioas  of  deceased  corporator  and  membeTS  of  the  oom- 
panyi  are  evidence  by  reptttation  of  the  rights  of  both 
bodies.  In  Momiey  v.  Daxia^^  (a)  and  Ika^  ▼.  Iia»- 
totk^  (&)  the  fact  of  payment  of  a  modus  was  to  be 
proved,  and  the  declarations  of  deceased  parishioDers 
liable  to  pay  tithes,  that  so  much  an  acre  was  always 
paid  in  lieu  of  tithe  in  their  time,  were  admitted.  The 
supposed  analogy  between  the  evidence  of  living  and  the 
declarations  of  deceased  witnesses,  disappears  when  tbe 
principles  applicable  to  both  are  inveatigated.  A  living 
witness  can  only  speak  to  facts  within  his  knowledge, 
and  not  to  the  existence  of  right ;  b«t  the  declarations  of 
a  deceased  witness  must  also  account  for  the  facta  they 
state,  by  ascribing  their  occurrence  to  a  reputation  in 
the  last  age  that  certain  ri^ts  existed,  (c)  Though  in 
Moseley  v.  Dames  the  authority  of  Harwaod  ▼.  Sitns  vras 
detracted  from  by  tfa^  judgment  of  C,  B.  JZacAordi,  he, 
with  the  court,  subatantiaUy  affirmed  its .  doctrine.  I>e- 
ceased  parishioners  have  ever  had  as  daily  an  interest 
in  keeping  domi  the  claims  of  a  rector,  aa  freemen  of 
this  company  can  have  in  excluding  strangers  from 
trading  in  their  town.  Nickolb  v.  Father  {d)  was  a 
question  of  manorial  boundary.  As  no  controv^sy  ex* 
isted  at  the  time  of  uttering  the  hearsay,  Le  Blame,  J. 
admitted  as  evidence  of  reputation  the  declarations  of  oU 
persons  deceased,  though  claimants  of  rights  of  common 
over  the  wastes  which  their  evidence  went  to  enlarge. 
Here  the  rejected  declamtions  would  have  shewn  that 
it  was  reputed  in  the  last  age  that  tbe  custom  allied 
had  always  existed. — [Batfley  B.  Can  the  right  here 
claimed  be  called  public,  so  as  to  let  in  evidence  of  re- 

(a)  11  Pri.  168. 

(i)  M'LtU.  R.  85.    13  Pri.  SSS.  S.C.     See  alio  Harwood  ▼«  Am' 
11  Pri.  ITO.  n.    Wightw.118. 

(c)  SeejMr  JfflcileiMfrf  C.  B.  Hmwoodt.  Simt,  Wiglitv.  118. 

(d)  14  Best,  381.  n.    See  Bel.  N.  P.  830.   Dovg.  810.   4  M.  Ii  S.  481. 
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putatioD  under  ReedY.  Jok$uon? — ](a)    It  seems  as       1831. 
public  as  the  question  of  the  boundary  of  a  manor.  nl'^^' 

4.  The  company's  books  were  improperly  rejected.  ^  « 
The  entry  of  March  1672,  purports  to  contain  a  promise 
to  pay  a  fine  against  the  interest  of  the  party  signing.-— 
IGarrow  B.  How  could  that  promise  be  enforced  with* 
out  also  preying  the  immemorial  custom  and  right  of 
the  omporation  to  take  this  sum  by  way  of  consider- 
ation ?  The  entry  is  not  like  that  of  a  receipt  of  money 
by  a  deceased  accountant. — ]  It  is  evidence  of  reputa- 
tion that  a  stranger  to  the  company  had  committed  an 
offiince,  and  is  consistent  with  the  by-law. — ILnrd  Ly9dr 
hurst  C.  B.  It  is  not  proved  aliunde  who  Symmons  was, 
or  that  he  was  a  stranger  to  the  corporation  or  company^ 
For  all  that  appears,  he  might  be  a  member  of  both, 
and  therefore  inteiested.  If  he  was  a  mere  stranger, 
his  evidence  of  reputation  would  be  vrorth  little.  Here, 
however,  the  evidence  is  oQered  as  proof  of  the  fact  that 
a  stranger  had  personally  acquiesced  in  the  charge^  un» 
accompanied  with  proof  aliunde  of  any  tradition  or  in 
consequence  of  any  reputation  on  the  subject.  In 
Higham  v.  Ridgipayf(b)  the  man-midwife  had  relin- 
quished the  claim  for  work,  which  he  would  have  bad^ 
had  he  not  erased  the  charge  from  bis  book.(c)  -^  Bay- 
ley  B,  It  cannot  be  taken  from  the  entry  itself  that  he 
was  a  stranger.  Thus  in  the  Berkeley  Peerage  Case,  (d) 
a  deposition  by  a  person  deceased  respecting  otherS| 
there  stated  to  be  members  of  his  family,  and  made  in 
a  cause  in  which  the  latter  sought  to  perpetuate  te^ 
timony  of  legitimacy,  was  offered  as  evidence  of  repu** 
tatioui  viz.  a9  a  declaration  on  the  subject  of  the  pedi- 

(a)  1  E«it,  356.    See  1  Ph.  Br.  oh.  7.  a.  7.   tt  Ed.  SS8.  and  mtH,  S37. 

M>t6  (6) 

(6)  10  East,  109. 

(c)  See  MUUUtton  ▼.  M^Uim,  9B.  &  C.  S17.  MBe  priDci|Ur^ 

(4)  4  Cupb.  wft  fin. 
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gree  of  the  persons  so  named  in  the  deposition.  The 
judges  held  that  the  fact  of  relationship  to  the  depo- 
nent's family,  could  not  be  taken  from  the  deposition 
itself,  but  must  be  proved  aliunde j  and  by  sources  ddnan 
itself.  So  in  the  Banbury  Peerage  Case,  (a)  a  bill  in 
chancery  filed  by  a  person  alleged  to  be  a  relation,  was 
held  no  evidence  to  prove  pedigree  till  the  relationship 
of  that  person  to  the  party  whose  birth  is  in  qaestion, 
was  proved  by  extrinsic  evidence*] 

Cfir*  adv.  tmlL 


LoBD  Lyndhurst  C.  B.  afterwards  delivered  his 
judgment.  —  One  question  which  was  raised  in  this 
case  was,  whether  or  not  there  was  any  demand  of  the 
penalty  which  was  supposed  to  have  been  incuired 
previous  to  the  distress  ?  (&)  The  justification  pleaded, 
rests  upon  two  by-laws,  one  made  in  the  reign  of 
Elizabeth,  and  the  other  in  the  reign  of  James  the 
First.  The  2d  and  3d  pleas  are  founded  on  the  by4aw 
of  the  reign  of  James  Uie  First  The  4th  and  6th  on 
that  of  the  reign  of  Elizabeth.  In  the  by-law  of  the 
reign  of  James  the  First,  a  demand  and  refusal  previous 
to  a  distress  is  expressly  provided  for  in  the  veiy  terms 
of  the  by-law.  No  such  demand  is  required  on  the  face 
of  the  by-law  of  the  reign  of  Elizabeth,  which  is  the 
foundation  of  the  4th  and  6th  pleas,  but  according  to 
a  form  very  usual  in  cases  of  this  kind,  it  is  said,  that 
in  consequence  of  the  offence,  or  when  the  offence  is 
committed,  the  party  shall  be  subject  to  a  penalty,  to 
be  levied  by  distress.  However,  notwithstanding  the 
circumstance  of  no  demand  being  expressly  made  ne- 
cessary by  the  terms  of  that  by-law,  I  am  of  opinion 
that  it  is  necessarily  to  be  implied.  If  that  be  so,  it 
brings  us  to  the  consideration  of  this  record  in  the  first 

(a)  2  Sel.  N.  P.  686. 
'(6)  This  poioi  wm  railed  bj  Uie  Coort  At  Um  tyae  of  flwwiag  caosc. 
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instance.    As  far  as  relates  to  the  2d  and  3d  ple939  ^® 
by-law  states  the  necessity  of  a  demand  previous  to  the 
distress,  and  in  the  ayerment  in  c^ch  plea  it  is  expressly 
stated,  that  there  was  a  demand  and  refusal,  in  conse- 
quence of  which  demand  and  refusal  the  distress  issued. 
In  like  manner,  in  the  4th  and  5th  pleas,  though  upon 
the  face  of  the  by-law  itself,  no  demand  is  required  in 
terms,  yet  the  pleadings  are  framed  on,  the  opinion  that 
the  distress  would  not  be  lawful  unless  a  previous  de- 
mand had  been  made.     It  is  accordingly  stated  in  those 
pleas,  that  the  penalty  was  demanded  and  refused,  and 
that  the  distress  issued  as  the  consequence  of  that  de- 
mand and  refusal.    In  all  the  precedents  which  I  have 
consulted  of  declarations  framed  on  by-laws,  like  that  of 
the  reign  of  Etizabeth,  I  find  that  previous  to  the  dis- 
tress a  demand  and  refusal  is  averred.    It  appears  to  me 
that  it  vras  necessaiy  in  this  case  to  aver  such  a  demand 
and  refusal,  as  has  been  done.    The  question  then  arises, 
was  therein  this  case  &ny  sufficient  evidence  of  a  demand 
of  the  penalty,  and  of  a  refusal  to  pay  it?  On  the  part  of 
the  defendant  no  evidence  was  given  for  this  purpose^  but 
it  is  notwithstanding  said  that  the  plaintifi*  had  given 
Bufiicient  evidence  of  that  fact  by  putting  in  the  war- 
rant of  distress  which  issued,  and  which  recites  a  de- 
mand and  refusal.  It  is  urged,  that  as  the  plaintiif  hii^n- 
self  made  use  of  the  warrant  of  distress  containing  t^at 
recital,  that  warrant  as  taken  against  the  plaintiff* afforded 
primd  facte  evidence  of  a  demand  and  refusal.     I  am  of 
opinion,  however,  that  the  use  of  the  warrant  of  distress 
for  the  purpose  for  which  the  warrant  was  produced  by 
the  plaintiff,  not  by  way  of  admission  of  the  recitals,  but  in 
order  to  connect  the  defendants  with  the  trespass,  by  shew- 
ing the  act  of  some  of  them  in  directing  the  goods  to  be 
taken  by  the  others,  affords  no  evidence  for  the  defend- 
ants of  the  truth  of  the  facts  recited  in  that  warrant.   I 
am  also  of  opinion,  that  a  demand  and  refusal  was  neces- 
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Mry  in  this  case  previous  to  the  distress,  and  therefore, 
that,  notwithstanding  the  plaintiff  put  in  evidence  the 
warrant,  it  was  necessary  on  the  part  of  the  defendant  to 
give  distinct  evidence  of  the  circumstance,  that  there 
bad  been  a  demand  and  refusal  previous  to  the  levying 
of  the  distress.  If  that  be  so,  there  was  no  evidence  to 
sustain  any  of  the  justifications  stated  on  this  record, 
and  ander  those  circumstances,  the  jury  were  not  only 
justified  in  pronouncing  their  present  verdict^  bat  would 
have  been  wrong  in  pronouncing  any  other.  It  appears 
U>  me,  therefore,  impossible  to  grant  a  new  trial. 

This  view  of  the  subject  renders  it  unnecessary  for 
me  to  enter  minutely  into  the  consideration  of  the  other 
points  raised  in  the  argument.  I  am  of  opinion  that 
the  evidence  of  the  burgesses  was  properly  rejected,  as 
interested  in  the  event  of  this  suit,  and  that  the  coipo- 
ration  books  were  inadmissible  in  evidence  for  the  pur- 
poses for  which  they  were  offered.  I  am  also  of  opinion, 
that  if  the  attention  of  the  jvidge  had  been  called  to  the 
particular  entry  which  was  intended  to  be  offered  in  evi- 
dence, so  as  to  raise  the  question  of  its  admissibHity, 
that  entry  would  not  have  been  evidence  without  pre- 
viously offering  evidence  for  the  purpose  of  shewmg 
who  the  individual  was  who  subscribed  that  particakr 
entry,  and  in  what  situation  he  stood.  Had  tlmt  been 
done  so  as  to  make  his  admission  evidence,  then  the 
lapse  of  tinfte  would  have  dispensed  vrith  the  necessity  of 
proving  the  handwriting  (a).  But  as  no  evidence  was 
offered  for  the  purpose  of  shewing  who  that  indrvidval 
was,  I  am  of  opinion,  that  if  the  attention  of  the  judge 
had  been  called  to  that  particular  entry,  still  it  could  not 
under  the  circumstances  have  been  offered  in  eridence. 

With  respect  to  the  declarations  of  the  deceased  bur- 
gesses, after  considering  the  cases  of  Moseley  v. 


(a)   Wynne  r.  TyrvhUt,  4  B.  &  A.  376.  but  tec  Manby  ▼  Cwrtis,  1  Pri. 
B.  225. 
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Deacle  v.  Hancock,  Harwood  v.  Shns,  NichoUs  v.  Parker,  1831. 
and  The  King  v.  Inhabitants  ofDebenham,  I  should  have  d^viw 
hesitated  to  refuse  the  evidence.    On  the  first  point.  I      ^    »• 

,  MOHOAW 

am  of  opinion,  that  this  rule  must  be  discharged.  tmd  others. 

Barley  B. —  I  am  entirely  of  the  same  opinion,  and  I 
have  the  authority  of  my  brother  Garrow  to  state  that  he 
concurs  in  it.     The  only  point  upon  which  I  entertain 
the  least  doubt,  is  whether  the  declarations  of  deceased 
burgesses  could  have  been  admissible  in  this  case.    The 
cases  to  which  the  Lord  Chief  Baron  has  referred,  are 
powerful  authorities  on  that  subject,  and  although,  if  the 
evidence  had  been  admitted^  I  should  have  thought  it  to 
add  very  little  weight  indeed  in  this  case  to  the  other  evi- 
dence given  by  the  defendants ;  yet  if  it  had  been  necessary 
to  have  come  to  a  definitive  conclusion  upon  that  sub- 
ject, and  if  I  had  been  satisfied  that  they  ought  to  have 
been  received  in  evidence,  I  do  not  think  we  could  pro- 
perly have  refused  to  grant  a  new  trials  because  in  other 
respects  the  by-^laws  might  be  bad  in  point  of  law.    But 
upon  the  point  that  no  demand  was  proved  in  this 
particular  case,  I  am  of  opinion  that  the  verdict  for  the 
plaintiff  was  right,  and  ought  not  to  be  disturbed.    The 
warrant  was  put  in  evidence  to  prove  that  the  defendants 
had  all  concurred  in  making  the  distress  in  question, 
and  stated  the  grounds  on  which  they  professed  to  act 
in  making  that  distress ;  but,  put  in  as  it  was  for  these 
purposes,  it  is  to  my  mind  no  evidence  at  all  of  the 
truth  of  any  of  the  parts  contained  in  it.     If  it  were,  it 
might  equally  have  been  proof  of  the « existence  of  an 
immemorial  custom,  or  of  a  by-law,  or  of  any  other  fact 
necessary  to  exclude  the  plaintiff  from  maintaining  the 
presumption,  and  recited  on  the  face  of  it.    The  by-law 
in  the  reign  of  King  James,  directs  in  terms  that  there 
shall  be  such  a  demand.     On  that  by-law,  therefore, 
there  is  no  question.    The  by-law  of  the  14  Eliz.  does 
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not  in  terms  say  there  shall  be  a  demand  of  the  money 
before  the  distress  is  made ;  but  I  am  of  opinion,  either 
that  a  necessity  to  make  such  a  demand  must  be  im- 
plied from  the  nature  of  this  by-law,  or  if  not,  ihea  I 
think  the  by-law  would  be  bad,  as  being  unreasonable 
under  the  circumstances  of  this  case.  This  is  a  by- 
law by  which  a  penalty  is  to  be  paid,  not  by  a  pason 
resident  in  the  town,  and  therefore  of  necessity  oc^- 
nizant  of  its  local  usages,  but  by  a  stranger,  who  comes 
not  to  set  up  shop,  but  to  sell,  viz.  to  use  the  maiket 
for  the  sale  of  shoes,  among  the  other  common  purposes 
for  which  strangers  are  at  liberty  to  use  it  Now  it  is 
alleged  in  the  pleadings  that  the  plaintiff  had  notice  of 
the  by-law  ;  but  there  is  no  eridence  of  that  fact  I 
think  some  proof  of  notice  of  the  existence  of  a  by-law 
ought  to  have  been  given  before  the  period  at  which 
the  penalty  might  be  enforced  by  way  of  distress,  and  if 
from  the  situation  in  which  he  stands  he  is  not  of  ne- 
cessity apprised  of  the  existence  of  any  such  by-law,  or 
of  his  being  liable  to  any  such  penalty,  I  am  of  opinion 
the  by-law  in  that  case  would  be  considered  as  un- 
reasonable, unless  it  be  taken  to  imply  the  necessity  that 
there  should  be  a  demand  of  the  penalty  before  the 
distress  should  be  made,  ^mong  other  cases  applicable 
to  this  point,  there  is  a  precedent  in  Lutwych(a)  of  a 
plea  of  justification  in  a  case  of  this  sort  The  by-4aw 
there  relied  on,  was  that  there  should  be  an  annual 
meeting  for  the  purpose  of  electing  the  master  and 
wardens  of  a  particular  company  at  Lick/ield,  that  there 
should  be  a  dinner,  and  that  the  different  members 
should  contribute  to  bear  its  expense— ^ that  if  any 
member  should  be  absent,  he  should  pay  his  proportion, 
and  if  he  should  neglect  so  to  do,  should  pay  a  fine  of 
^9.  Ad.  to  be  levied  by  distress.  (&)    They  state  that 


(a)  Pa.  1S20.  (6)  See  Cro.  Ja.  665. 


IN  THE  First  Year  of  WILLIAM  IV.  486 

the  plaintiff  was  a  brother,  that  he  absented  himself,        1831. 
and  did  not  pay,  and  that  he  forfeited  the  3s.  4d,    This       'T'^^'^^ 

^  ^  Davies 

allegation  then  follows,  (not  required  in  terms  by  the  «. 

by-law,  but  as  it  was  in  my  opinion  necessary  to  make  .nd  otben. 
the  by-law  reasonable,  it  is  implied  from  the  nature  of 
the  by-law  itself)  that  the  master  and  wardens  re- 
quested him  to  pay,  which  he  refused,  and  that  there- 
upon they  distrained.  The  question  which  was  agitated 
in  that  case,  does  not  bear  upon  the  merits  of  this,  and 
therefore,  it  is  not  necessary  further  to  state  the  de- 
cision. I  merely  mention  it  to  prove  that  in  that  case, 
as  in  this,  although  the  by-law  did  not  in  terms  direct 
that  the  money  should  be  demanded,  yet  there  was  an 
express  and  distinct  allegation  in  the  pleadings  of  a  de- 
mand of  the  money.  In  Clarke  v.  Tuckej  (a)  there  was 
a  by-law  that  any  member  of  a  corporation  of  a  com- 
pany of  tailors  at  Exeter,  who  should  revile  the  master 
and  wardens  should  pay  a  penalty  of  3^.  4d.  to  be  levied 
by  distress.  It  is  then  stated  that  the  defendant  being 
a  member,  had  reviled  the  master  and  wardens,  per  fi^o^ 
he  had  forfeited  3«.  Ad.  which  was  demanded  of  him,  and 
he  neglected  to  pay.  In  Davenant  v.  Hurdis,  (6)  there 
was  a  by-law  that  every  member  of  the  company  who 
bad  work  to  be  done,  should  give  a  portion  of  that  work 
to  members  belonging  to  the  company,  and  if  he  should 
not  he  should  forfeit  10«.  for  every  mete  of  cloth,  with  re- 
ference to  which  there  should  be  such  neglect;  and  then 
they  state  he  had  cut  out  twenty  pieces  of  cloth,  and 
thereby  forfeited  the  sum  of  20/.  There,  though 
the  by-law  does  not  direct  any  demand  of  the  money 
before  it  shall  be  levied  by  distress,  it  is  stated  at 
the  conclusion,  that  the  plaintiff  refused  to  pay  the 
forfeiture,  and  therefore,  the  master  and  wardens  made 
out  a  warrant  of  distress.     On  these  authorities  1  am 

(a)  8  Ventr.  18S. 

(6)  lIoor.676.eitod  11  Rep.86.   Carter,  116.    See  8  lost.  47. 
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of  opinion  that  the  by-law  would  be  bad,  circnmiteiieed 
as  this  case  is,  it  it  did  not  imply  the  necessity  of  a  de* 
mand  before  any  distress  conld  be  made ;  and  inasmii^ 
as  in  this  case  no  demand  was  proved  at  the  trials  we 
ought  not  to  disturb  the  Terdict. 


Vauohan  6.  not  having  been  present  at  the  argth 
ment,  and  Bolland  B.  having  tried  the  cause,  declined 
to  deliver  any  opinion. 


Rule  discharged. 


Sctt  Brmm  ▼•  JDMHMryf  Hobart,  108.  HemU  ▼,  Samhmch,  id.  1%%.  aad 
Cfrobkam  ▼.  TkonAoraugh,  id.  82.    See  also  Moor'i  R.  857.  Mmmmi^stiut, 

7  Co.  28.  b.  and  oasea  there  cited,  note  («)• 


Jvm9. 


A  bin  for  ba- 
sineM  done 
by  attornies 
in  partner- 
ship, and 
signed  in  the 
name  of  the 
firm,  without 
addinpp  their 
christian 
names,  is 
sufficient 
within  the 
statutes  3  J. 
c.  7.  s.  1.  and 
3  6.2.  c.23. 
S.23. 


Smith  and  Another  agaimt  Bmowii. 

JSS  UMPSIT  by  the  two  plaintifis  (attoniies)  for 
the  amount  of  their  bill  incurred  before  tiie  dissolo^ 
tion  of  their  partnership,  for  obtaining  a  bankrvpt's  cer- 
tificate against  opposition  by  creditors.  At  the  trial 
before  Vaughan  B.  at  the  last  Westminsitr  sittings  i» 
term,  it  appeared  that  the  bill  in  the  hand-writing  of 
the  plaintiff  Smith,  had  been  delivered  a  month  before 
the  action  was  commenced,  concluding  thus : 

**  This,  and  the  foregoing  two  pages,  contain  our 
bill. 

(Signed)  ^  SmUh  amd  J  aye. 

"  10th  Jammy   1831." 
The  plaintiffs  had  a  Terdict. 

John  Williami  had  obtained  a  rule  for  entering  a  non- 
suit on  the  ground  that  the  bill  contemplated  1^  S  J.  I. 
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c.  7*  iumI  2  Q.  2.  c.  3.  s.  23.  had  not  been  ddirerad ; 
for  that  the  cbmtian  name  of  each  attorney  not  having 
been  aigned,  the  sigiiatar0  in  the  name  of  a  finui  wai 
not  auffioient.  He  cited  Hill  v*  Humphrks  {a),  CMm 
▼.  Tnweek  (A)y  Tayhr  t.  Fenwkk  (c)« 


J83I. 


SUITH 

ttd  AHoUur 

«. 

Biiowii* 


Talfourd  shewed  cause.  —  Stat.  3  J.  1 .  c.  7.  applies 
only  to  bttsioesg  done  in  iuks.  This  bill,  aa  it  ccxntains 
one  item,  being  a  proceeding  in  a  court,  vis.  an  applies^ 
tion  to  the  chancellor  for  his  signature  to  the  certificate, 
is  therefore  taxable,  and  must  be  de liyered  according  to 
2  G.  2.  e*  23.  s.3.(cOf  but  is  not  a  "  charge  concerning 
a  suit,"  within  3  J.  1.  c.  7,  a.  1.  As  that  act  does  not 
require  the  Christian  name  to  be  signed,  signature 
in  the  name  of  the  firm  satiafiee  it.  Thus  2  Q.  2.  c«  23. 
••  22.  requires  the  ^'  name  of  the  attorney,"  suing  out  a 
writ  to  be  indorsed  thereon  (e).  But  in  practice,  where 
a  imrtnership  issues  a  writ,  the  name  of  the  firm  has 
been  hitherto  indorsed,  without  any  instance  of  the  pn>- 
cflfls  being  aet  aside  for  aside  for  irregularity.  In  the 
inatanoe  of  a  notice  of  action  against  a  magistrate,  the 
name  of  the  attorney  is  required,  in  similar  terms  by  24 
0«  2.  6«  24.  s.  1.  to  be  indorsed.  Maj^hew  v.  Lodte  (f) 
abews  that  it  is  sufficient  in  indorsing  the  attorney's 
mma  to  put  the  initial  only  of  his  Christian  name,  thus 
'*  D.  SAuter.*'  In  JomcJ  v«  Swift  (g),  the  initials  only  of 
the  Christian  names  of  two  attomies,  partners  in  a  firm, 
were  prefixed  to  their  surnames  in  a  similar  indorsement^ 
and  thoogh  the  initiaU  were  incorrect,  one  being  omitted ^ 
the  indoreement  was  hdd  snflSicient,  and  Holrogd  J* 
thought  the  aet  not  rsqvmng  all  the  names  of  the  attoi^ 


(«)  8  B.  &  P.  843.    3  Eip.  854.  S.  C. 
(3)  6B.&C.390. 

^d)  ColUnt  J.  SUMtm,  8 TtmaL  SSI. 
(«)  See  alteT  &S  G.  4.  o.  71.  e.  S. 
(/)  7  TaoBt  63.  8  Marsh.  377.  S.  C. 
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1831.  Dies  to  be  inserted,  but  meiely  the  name,  did  not  require 
a  christian  name.  Then,  even  if  3  J.  I.e.  7.  applies  to 
business  done  by  attomies,  though  not  in  a  suit,  it  only 
requires  the  name  in  the  singular,  and  James  ▼.  Stc^ 
applies.  The  signature  **  Smith  and  Jaye**  is  an  abbre- 
viation usual  and  intelligible,  vrithin  12  G.  2.  c.  13.  (a) 

J.  Williams,  in  support  of  the  rule.  —  This  bill  is  not 
signed  as  required  by  3  J.  1.  c  7.  s.  1.  which  enacts 
that  all  attomies  shall  give  a  true  bill  unto  their  masters 
or  clients,  of  all  chaiges  concerning  the  suits  which  they 
have  for  them,  subscribed  with  his  own  hand  and  name. 
Now,  the  Christian  name  is  a  part  of  the  name  here  re- 
quired. Stat  2  0. 2.  C.23.  s.  3.  requires  the  bill  to  be 
subscribed  with  the  proper  hand  of  such  attorney,  and  to 
be  delivered  one  month  before  action  commenced.  Thus 
the  hand  and  name  of  each  attorney  who  is  to  sue  aie 
required  by  the  above  acts.  Here  Jaye  has  not  signed. 
Had  it  been  signed  by  Smith  **  John  Smith  for  Smith  md 
Jaye"  or  **  Smith  and  Co."  it  might  have  been  othmnse. 
The  recital  of  3  J.  1.  c.  7.  carries  the  provision  of  that 
act  further  than  suits  pending,  viz.  to  fees  for  oounsds' 
opinions,  8cc.  The  latter  part  also  of  sect.  1.  embraces 
all  charges,  whether  in  a  suit  or  court,  or  not.  In  Mmf* 
hew  V.  Locke,  the  notice  was  signed  at  length,  Doiw/ 
Shuter,  though  only  indorsed  D.  Shuter,  yet  it  was  not 
without  discussion  that  the  bare  indorsement ''  £>.  Shh 
ter"  was  held  to  satisfy  the  act.  The  delivery  of  an  at- 
torney's bill  operates  as  a  notice  (6),  and  the  language 
of  statutes  requiring  notices  has  been  adhered  to  strictly. 
Hilly,  Humphreys (c).  In  Taylor  v.  Fenwickid),  a  no- 
tice of  action  against  a  magistrate,  signed  by  an  attoniey, 

(a)  4  Taont.  108.  Reynolds  v,  CatweU. 

{h)  Ptr  BayUy,  J.  Coifing  r.  Trtwtdt,  6  B.  &  C.  804. 

(r)  a  B.  &  P.  248.    8  Etp.  254.  S.  C. 

(d)  7  T.R.  686.11. 
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thus:  '•  Giveu  under  my  hand  at  Durham/^  was  held  1831. 

bad,  as  it  gave  no  intelligence  of  his  abode.    The  terms  "smvth^ 

of  the  statute  must  be  essentially,  as  well  as  literally,  ^'^^  Another 

complied  with,  and  no  equivalent  is  sufficient.     Stat.  Brown* 
3  J.  1.  c.  7.  is  in  force  (a),  and  applies  to  attomies  in 
partnership,  as  strongly  as  to  persons  practising  singly. 

Bayley  B.  (6)  —  I  take  it  for  granted  that  both  3  J. 
1 .  c^  7.  and  2  G.  2.  c.  23.  are  in  force,  and  regulate  this 
case.  The  first  act  requires  all  attomies  to  giye  unto 
their  masters  or  clients  a  true  bill  of  all  charges  concern- 
ing the  suits  which  they  have  for  them,  subscribed  with 
Ai« own  hand  and  name.  The  second  requires  the  sig- 
natures by  the  proper  hand  of  the  attorney.  The  question 
here  is,  what  is  the  name  of  the  attomies  who  are  plaintiffs, 
and  what  is  meant  by  stat.  3  J.T.  c.  7.  by  his  name.  Each 
of  these  plaintiffs  may  have  a  christian  and  surname, 
which,  in  one  respect,  is  his  name ;  but  as  in  bills  of  ex- 
change accepted  by  a  partnership,  acceptance  by  one 
partner  in  the  partnership  name,  style,  or  firm,  prevails, 
and  that  name  so  signed,  is,  in  every  instance,  applied  to 
the  name  of  business  of  those  parties,  and  not  to  the  in- 
dividual name  of  each  partner,  so  it  seems  to  me  here, 
that  .this  bill  is  sufficient,  being  signed  in  the  pro- 
per business  name  of  Smith  and  Jaye,  by  which  they 
are  known  in  the  profession,  and  carry  on  their  dealings. 
The  Stat.  2  G.  2.  c.  23.  s.  22.,  in  quite  as  distinct  terms 
requires  the  name  of  the  attorney  suing  out  process  to  be 
indorsed  thereon.  But  in  ordinary  practice  the  name 
of  the  firm  is  indorsed  on  process  issued  by  attornies 
practising  in  partnership,  and  has  been  hitherto  consi- 
dered a  sufficient  indorsement  of  the  name  of  that  firm 
of  which  it  is  composed.  Smith  and  Jay e  is  the  proper 
business  name,  and  being  partners,  each  might  subscribe 

(a)  Hemhtg  v.  WiUon,  M.  &  M.  529. 

(b)  Lord  Lffndkurst  wts  sitting  in  Equity. 
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the  name  of  both  fbr  partnersbip  purposes,  e.g.  (br  debti 
to  the  firm,  incuned  before  its  dissoluttoa. 

Vaughan  B.  —  I  am  of  the  same  opinioii  on  the 
construction  of  both  statutes.  The  ordinary  course  of 
signing  in  the  partnersbip  name  is  not  calculated  to  mis- 
lead, and  conveys  as  much  information  as  the  chratian 
name  would  give. 

BoLLANj^  B.  —  I  am  of  opinion  that  thesubscriptioQ 
to  this  bill  is  sufficient  to  satisfy  the  acts  cited.  The 
cases  of  notices  to  magistrates  ai*e  manifestly  distinct 
The  magistrate  must  be  informed  who  is  the  party  comr 
plaining,  that  he  may  go  to  him  or  his  attorney,  and 
tender  amends.  The  courts  by  requiring  the  residence 
of  the  attorney  to  be  inserted,  does  not  go  far  to  esta- 
blish the  christian  name  to  be  necessary ;  and  in  May- 
hiw  v.  JLocftp,  the  attorney  Skuier^s  place  of  abode  being 
pointed  out,  the  notice  was  held  good.  The  object  of 
delivering  an  attorney's  biU  one  month  before  action 
brought  is  in  order  to  give  the  client  notice  to  pay  with- 
out suit  Now,  if  this  defendant  did  not  know  the  firai 
of  Smith  and  J  aye,  he  would  take  no  notice  of  the  bills 
delivered,  and  if  he  did  he  might  get  the  bill  taxed. 


Rule  dischaigsd. 


vnoB 


m 


Hall  v.  Gumple  and  Another. 


PartncrBin      j^    y^  RICHARDS  had  obtained  a  rule  in  Easter 

trade,  rcai-      xt •  ^ 

dent  at  Ham-  Term  to  set  aside  a  distringas  for  irregularity,  with 

tT&we  fn  ^^^  ^^  ^  P^'^  ^y  ^^^  sheriff  of  Lancashire,  and  to  re- 

Manchester, 

Service  of  venire,  by  leaving  it  with  their  servant  at  the  warek>ii8e,  was  hdd 
not  safBcient  to  ground  a  dutringas  to  levy  issues  in  order  to  conpel  tlitir  ap* 
pearance ;  and  a  dittringat  which  had  issued  was  set  aside  with  coats. 
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•tore  the  money  raieed  under  the  process.  Ob  3 1  Januaty, 
the  venire  was  left  at  a  warehouse  in  Manckesi€r  be^ 
longing  to  the  drfendants,  with  their  manager.  The 
defendants  have  no  dwelling-house  in  this  country,  and 
reside  at  Hamburgh,  On  23d  Feb.  the  defendant  not 
having  appeared,  a  distringas  issued,  indorsed  to  levy 
40b.  The  plaintiff  did  not  proceed  according  to  7  &  8 
0.4«c.7L  s.  6,  but  on  the  previous  practice  of  the 
court,  assuming  that  statute  to  have  no  operation  over 
exchequer  process*  It  however  did  not  appear  that  in 
compliance  with  that  former  practice,  the  vemre  which 
was  not  personally  served,  had  been  sent  to  the  sheriff  in 
order  to  his  serving  a  summons  on  defendant,  or  that 
he  had  returned,  that  he  had  caused  defendant  to  be 
summoned,  or  that  the  defendants  had  in  fact  been 
rammoned  personally  or  otherwise. 

Churke  before  shewing  cause  was  asked  by  the  court 
if  he  had  considered  the  application  of  7  fc  8  O.  4. 
o.  71.  8. 5.  to  the  case? 

The  Master  certified  the  ancient  practice  that  upon  a 
sheriff's  returning  the  names  of  the  bailiffs  commanded 
by  him  to  summon  the  defendant,  and  filing  that  return, 
the  Jtsiringas  issued,  though  not  as  the  act  of  the  court. 


1881. 


R,  F.  Ridiords  supported  the  rule  on  this  point.  Since 
V.  Eldred(a\  the  rule  there  laid  down  in  pursuance  of 
tbe  statute  respecting  pansonal  service  of  venire,  has  been 
strictly  adhered  to.  Wiustanley  v.  Edge,  (6)  Godkin  v. 
Redgaie,(c)  and  Whitehome  v.  Simone.  (d)  The  books  of 
practice  do  not  confine  the  service  of  the  summons  to 
peinonal  service,  (e)  Manning's  Practice  says,  (p.  19) 
that  the  bailiff  on  receiving  a  sheriff's  warrant  to  sum- 
mon the  defendant,  summons  him  by  delivering  a  copy 


(a)  JtUe,  129.        (6)  AaU,  276.        («)  Jmla,  2ST.       {d}  Anie,  tSS. 
(«)  Tidd's  Pr.  9lh  ed.  US.   VamiBg,  Pr.  18. 23. 


Hall 
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1831.       to  him;  or  in  his  abeencey  by  leaving  it  at  his  boitte 
with  some  adult  member  of  the  family,  or  the  peiwm 
with  whom  he  lodges.     It  is  at  all  events  reasonable 
■4  Aaoiber.    that  a  distringas  should  not  issue  before  the  defendant 
has  notice  of  the  process. 

Lord  Lyndhurst  C.  B. — ^Assuming  that  a  letorn 
of  the  summoners  has  been  duly  filed  in  this  case,  and 
that  that  fact  appeared  on  affidavit,  it  would  not  vaiy  the 
argument  that  it  was  an  irregular  return  unsupported  by 
the  facts.  The  effect  of  the  practice  is,  that  the  disirkh 
gas  issues  against  a  party  in  the  first  instance,  without 
any  necessity  for  personal  service  of  a  summons.  That 
is  contrary  to  principle. 

Vaughan  B.  — The  issuing  a  distringas  proceeds  on 
the  contempt  of  court  in  non-appearance  after  service  of 
its  process.  Then  that  service  should  be  personal  sei^ 
vice,  or  facts  should  be  shewn  to  the  court  previous  to 
its  issuing  the  distringas,  that  tlie  party  kept  wilfully 
out  of  the  way  to  avoid  it. 

Bay  LEY  B.— The  7  &  8  G.  4.  c.  71.  s.  6,  is  similar  to 
51  O.  3.  c.  124.  in  this  particular.  The  latter  act  while 
in  force  has  been  held  to  extend  to  process  issuing  oat 
of  this  court,  (a)  Assuming  7  &  8  G.  4.  c.  7 1.  s.  5.  not 
to  have  a  similar  operation,  the  court  would  be  bound 
to  regulate  the  practice  by  analogy  to  it.  But  the 
plaintiff  has  not  here  dealt  with  the  non-appearance  of 
the  defendant  as  a  contempt  of  the  court  The  oouise 
adopted  may  have  been  usual,  but  if  it  is  to  prevail,  Pitt  v. 
Eldred  (Jb)  must  be  overruled,  and  the  motions  usual  for 
writs  of  distringas  under  the  statute  are  misplaced.  In 
M'Nabb  v.  Ingham,  {c)  a  distringas  was  moved  for  under 

(a)  Moore  t.  Tay/or,  6  Taonl.  71.  n.     Anto,  201.  d. 
(6)  Ante,  129.  (c)  2  Pri.  0.  M.  1815. 
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51  G.  3.  c.  124.  and  refused  on  the  ground  of  the  insuf- 
ficiency  of  the  senrice  of  the  venire. 

On  the  other  point  Clarke  urged  against  the  rule/ that 
if  the  service  on  the  defendant's  accredited  agent  at 
their  warehouse  here  was  not  sufficient,  foreigners  in- 
curring debts  would  have  undue  advantages :  he  men- 
tioned Petty  V.  Smith  and  Another,  (a) 

Richards  contra. — Neither  of  the  defendants  reside  in 
this  country.  In  Petty  v.  Smith  several  partners  resi- 
dent in  Liverpool  were  jointly  liable,  and  all  were  per- 
sonally served  except  one  who  was  abroad,  so  that  ser- 
vice at  the  partnership  counting  house  was  held  sufficient 
to  found  a  distringas  quoad  their  goods,  the  inference 
being  that  the  partners  personally  served  were  cogni- 
zant of  the  claim.  (6)  No  decision  took  place  on  the 
application  of  61  O.3.  c.  124^  though  the  point  was 
raised  by  Parke  for  the  defendants,  (c)  The  question 
has  generally  been,  whether  when  a  single  defendant 
residing  here  was  abroad,  service  of  the  summons  at  his 
abode  was  sufficient,  and  Brier  v.  Lansdown,  {d)  and 
West  Y.  DaUon,(e)2LTe  in  the  affirmative.  In  M'Nabb 
V.  Ingham{f)  service  of  a  venire  by  leaving  it  with  a 
clerk  at  the  counting-house  of  two  defendants,  who 


1^1. 


(a)  2Y.&J.1U.  H.1828. 

(6)  Bwtrryhmm  t.  Qrakam,  3Pri.aG6.o.  U'Mwdoi,  Birch,  ft  Pii. 
522.  S.  P. 

(c)  So  in  Birdtpoodw.  Hart  amd  anotkmr,  3  Pri.  176.  one  of  two  partnen 
was  persooallj  senred,  and  tlie  partner  who  was  abroad  when  the  writ  was 
left  at  his  residenoe  here,  reoeived  it  on  his  retam,  seyen  weeks  before  the 
•ttaohaMot  issued.  Held  solBoient  serf  ioe.  In  CtnnimgtaH  t.  CamHHUm, 
BoDb.  107.  serf  ioe  of  sobposoa  on  one  partner  was  held  good  serf  ice  on  his 
partner  then  in  France. 

(if)  Banb.67. 

{§)  Forrest.  29.   see  also  CanUn  f.  Lawley,  2  Pri.  12. 

(/)  2  Pri.  76. 
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1831  p       ihoii^  from  home  were  in  England  wu  held  inBufliricttt 
^^^^        to  support  a  motion  for  a  dUtringat*  (a) 


«• 


Qqn  pia  The  return  of  summonerifed  by  the  sheriff  not  appear- 

ing to  have  been  filed, 

Cun  adv.  vidi. 

It  was  afterwards  produced,  and  on  lOth  June 

Bay  LEY  B.  delivered  the  judgment  of  the  court — ^Afl 
the  judges  of  the  court  have  considered  tbia  cmt,  and 
inasnuich  as  the  defendants  against  whoai  the  dktrwgm 
has  issued,  have  no  place  of  residence  in  this  countfj, 
their  home  being  abroad,  tbe  rule  must  be  absolute  vith 
qosls^  the  defendants  undertaking  to  bring  no  actioB« 


(a)  MauUs  r.  Rodripu»  wtd  tiUktrt,  IPrf.  M.  Mirioe  of  ft 
aM  of  Mfflnl  dftfdndnta,  bj  ImtIbs  tha  ItM  (iM  mam  atc,G«.lL 
I  V7. 4.  coaira)  at  dafoadaat'a  coaaliag  iMase.  it  not  aaSlcieot,wwlaw  pfat 
to  a  partaar  or  some  acknowledged  clark  tbera. 

Id  NkhoUwn  ▼.  Bownaat  and  Hatt,  M.  1810.  S  Pri.  206.  lliia  ooaithdd 
that  51  O.J.  o.  124.  had  made  no  other  alteration  in  tha  old .ptaoaca  of 
wBira  nd  dbtrkfH*  thw  tint  a  f lahitif  a hoald  wt  h«  dlawad  fa  aw  tha 
pnaaading  of  ditUaogaa  a»  a  peeUauaar j  alap  to  aateriag  aa  ^fieanaw  Cw 
adefeadant  wbea  abroad,  aod  then  cacrjiag  oa  the  salt  aa  if  he  had  appeared. 
and  refosed  the  diitriogai  on  that  groand,  bat  aaid,  if  it  were  onlj  to  be  aied 
fbr  the  parpoae  of  oompelffaig  an  appearance,  hj  dietraiahig  oa  hot  till  he 
ahonid  appear,  thajr  eaif  ao  naaaa  why  it  ahoiid  aaft  Imm  ia  «ka  mmd 


The  other  cases  in  which,  since  51  6.  S.  o.  124.  and  7  &  8  G.4.  c.  71. 
the  plaintiffs  ha? e  beea  permitted  to  proceed  according  to  the  old  praetice  of 
the  oonrt  of  Exobeqaer,  are  K«mp  w,  Sumtt^,  2  T.  &  J.  405.  T.  1828, 
and  Pttt^  ▼.  SwUik  andmotker,  id.  111.  U.  1828. ;  bat  in  JTea^  t.  ftiaairr, 
the  geaerality  of  the  words  of  the  latter  statate  do  not  seem  to  hare  avged, 
and  see  the  next  case,  PtnneU  w»  Ki$tg9ion, 

Kor  will  the  C.  P.  since  61  G.  S.  grant  a  distringas  against  a  defcadaat 
who  has  gone  abroad,  wlthoat  proof  of  his  absenting  himself  with  ioteat  to 
atoid  process.  Jordan  ▼•  Petto,  6  Taant.  70S.  1  Marsh.  292.  S.  C.  fa 
Ooid$miih  w.  Levy,  E.  1812.  4Tannt.299.  it  was  held  la  C.  P.  that  eiaee 
51  G.  3.  c  124.  the  oaljr  mode  of  proceeding  against  two,  where  oac  is 
abroad  and  the  other  will  not  a|}pear  for  him,  bat  for  hioiself  oaly,  ia  hj 
proceeding  to  oatlawry  agalast  him  who  is  abroad.  Before  51  G.  S.  aer- 
▼100  of  the  sOBunons  at  the  defendant's  dwelling-house  was  bald  laScimd 
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Pennbll  against  Kingston.  June  ll. 

ILTEESON  moved  to  increase  the  issues  on  a  di*-  Thecoan 
tringas,  issued  on  31st  May  to  levy  40s.,  to  such  crease  theU- 
amount  as  the  Court  should  think  fit«  —  The  action  was  b^P^  on&du- 
on  a  bill  by  indorsee  against  the  acceptor,  not  being  a  oat  withoirt 

member  of  parliament.     Plaintiff  relied  on  an  affidavit  of  comj|^yi>»fir 

\  with  the  Stat. 

debt,  and  that  no  appearance  had  been  entered  in  time  7fc8  6.4. 
with  the  return  of  the  levy  inade  on  the  first  distringas  ^'  '^'  *'  ^' 
annexed.  He  said  that  the  plaintiff  proceeded,  not  on  the 
Stat.  7  &  8  G,  4.  c.  71.  s.  5.  but  on  the  ancient  practice 
by  which  after  summons  of  the  defendant  returned  by 
the  sheriff,  a  distringas  might  issue  to  levy  40s.,  and  the 
issues  thereon  might  be  afterwards  increased  on  motion. 
He  cited  Petty  v.  Smith  and  another  (a),  and  Kemp  v. 
Sumner  (A), 

Per  Curiam  (c).  —  Those  cases  do  not  dispose  of  the 
difficulty  arising  from  the  regulations  of  7  &  8  O.  4.  c.  71. 
8.  6.  respecting  writs  of  distringas.  It  is  unnecessary 
here  to  express  any  opinion  on  the  point,  whether  that 
statute  supersedes  those  writs  when  issuing  at  common 
law  or  not ;  but  assuming  that  it  does,  the  Court  cannot 
be  a  pttrty  to  increasing  issues,  under  a  writ  which  it 
might  afterwards  be  called  on  to  supersede,  in  pursuance 
of  an  express  enactment  on  the  subject*  A  plaintiff  may 
obtain  a  distringas  in  compliance  with  die  act;  if  be 
does  not,  he  must  proceed  at  common  law  of  his  own 
authority,  as  he  shall  be  advised. 

Rule  refused. 


to  tnpport  a  dittrhgoM,  lliQo^h  ihe  4efeiid«ol  ««i  abMnt  abrM4«  Stmm*  v« 
jQkaiutoi,  1  B.  &  P.  200.  In  MorUt/  v.  Slrombom,  3  B.&  P.  2M.  •  di^* 
trvtgat  itsned  agaiast  partnerskip  gooda*  t»  compel  appearaooa  bj  two  ef 
the  partnara  wbo  were  abroad,  «ee  Gream  t.  Sioh$,  1  Tamt.  4S5.  Cigwap 
T.  Hard^nbtr^  id,  4S7. 

(o)  2  Y.  fit/.  III.  (*)  ld,405.      • 

(c)  hotd  Ljfndhurti  C.  B.  J>qy/<^,  Vaugkm,  9ndBoUand,  Ba. 
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MaffSl.  Thomas  against  Elder. 

Semhle,  a        TJ/^HITE,  on  25th  May,  moved  for,  and  obt^ned  a 
SXt  distringas,   under  7  &  8  G.  4,  c.7I.  8.6.   on  an 

iMtie  till  the    affidavit  (a),  stating  circumstances  from  which  the  Court 

8th  day  after 

the  day  on  which  the  venire  is  made  returnable. 


(a)  The  affidavit  sUted  that  Uie  deponent  did,  on  2Sd  Maj  (the 
da j),  serre  the  defendant  with  a  trae  oopj  of  the  9emir9,  hj  deUToring  it  te  a 
nan  at  hia  dweUing-honae,  who  inforaied  the  deponent  that  he  waa  fenaii 
of  the  defendant,  and  which  deponent  belioTea.  That  depoMnt  haTini 
sevenl  timea  previooe  to  23d  Bf  aj  attended  at  the  dwelling-houee  of  (he 
defendant  for  that  purpose,  hot  without  meeting  with  the  aaid  defeadaef, 
on  10th  Maj  oalled  to  lerTe  him  with  the  writ,  and  aaw  a  female 
serrant,  who  informed  him  the  defendant  waa  from  home,  hot  that  thej  had 
been  expecting  him  back  for  the  last  hoar.  That  deponent  waited  an  hanr 
to  aee  him,  but  oonld  not,  and  the  aerrant  refosed  to  iofom  him  where 
defendant  conld  be  foand.  That  deponent  attended  again  on  ISth  Maj  at 
the  lame  dwelliog-bonse  for  the  same  parpose,  and  aaw  the  foieman,  vba 
said  that  the  defendant  was  oat,  bat  woald  be  at  home  soon,  and  rrfased  te 
inform  deponent  where  defendant  was  ;  whereopon  deponent  waited  at  the 
entrance  of  defendant's  jard  and  dwelling-honse,  bat  oonld  not  aee  him,  hot 
deponent,  while  he  was  so  waiting,  was  informed  bj  a  man  afmidfaf  Uttn, 
thai  ths  smd  i^tndwU  wtu  at  home,  for  he  had  seen  him  a  few  mmnies  h^ftn 
go  m,  omI  he  had  nei  eowie  out  agam.  And  thia  deponent  aaith,  that  he 
oalled  again  at  the  said  dwelling-honse  of  the  said  defendant  en  the  17th  ef 
Maj,  to  serve  him  with  the  writ,  when  the  deponent  saw  a  femaio,  whs 
told  him  she  was  the  wife  of  defendant,  and  informed  him  that  dofeniaal 
was  not  at  home,  bat  refosed  to  inform  deponent  where  he  was  ;  and  defo* 
nent  told  aame  female  he  wonld  call  again  on  the  following  Friday  meniag 
at  ten  o'clock.  And  deponent  believes  said  defendant  waa  then  at  heoM, 
for  deponent  saw  in  the  room  from  which  said  wife  came  a  man,  who  ap- 
peared to  deponent  to  be  said  defendant,  and  who  deponent  verily  twCetes 
was  said  defendant.  And  deponent  says  that  be  did  on  Fridaj  Boning,  at 
ten  o'clock,  (20th  May)  call  again  at  the  dweUing-house  of  said  defendsat, 
and  again  saw  said  female,  who  represented  herself  to  be,  and  whom  this 
deponent  believea  waa,  wife  of  /•  E,,  who  bfonaed  deponent  that  /.  R,  was 
not  at  home,  bat  down  at  Epeom,  and  said  ahe  hoped  the  piaintir  wooM 
not  press  his  demand  against  /.  S,,  for  he  was  in  great  dificalties,  aad  it 
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inferred,  that  the  defendant  kept  out  of  the  way  in  order 
to  avoid  personal  service  of  the  venire.    The  writ  was 
returnable  23d  May.    Defendant  resided  in  Middlesex. 
He  now  mentioned,  that  the  officer  of  the  Court  hesitated 
to  issue  the  writ,  considering  the  motion  on  the  26th 
May  to  be  premature,  and  that  eight  days  must  elapse 
after  the  return  of  the  venire,  before  a  distringas  could 
issue :  viz.  four  days  for  appearing  to  the  venire,  and  four 
days  for  appearance  to  the  summons ;  and  that  eight  days 
must  then  elapse  after  the  return  of  the  disiringaSf  her 
fore  the  plaintiff  could  enter  an  appearance  for  th.e  de- 
fendant under  the  statute.     WhUe  contended,  that  no- 
thing in  the  act  (ante  p.  289)  prevented  a  distringas  from 
issuing    immediately  after    the  return  of  the  venire. 


woald  be  impoMible  for  bim  to  pay,  aod  if  it  was  preaied,  he  mast  go  to 
prinon.  Deponent,  21st  Majr,  called  again  at  same  dwelliog-bouse,  and  saw 
the  foreman  of/.  E,,  who  told  deponent  that  said  /.  E,  was  not  at  home,  bat 
refnsed  to  inform  him  where  he  was,  hot  said  he  was  in  the  neighbourhood. 
And  deponent  then  told  him  he  woald  call  again  on  Monday  morning  at  ten 
o'clock,  for  the  purpose  of  serring  said  writ  on  said  /•  E»  That  he  did  so 
oall  at  said  dwelling-hoose,  and  see  said  foreman,  who  again  said  /.  JB. 
was  not  at  home,  whereopon  defendant  went  away,  and  called  again  at  said 
dweIling«hoase  abont  foor  o'clock  of  the  same  day,  and  saw  again  same 
foramao,  who  informed  deponent  said  /.  E.  was  oot,  and  it  would  be  un* 
eertain  when  he  would  be  in,  and  refused  to  inform  deponent  where  he  was, 
or  when  he  conld  see  him.  And  deponent  says,  that  from  the  abore  cir- 
omnstanoes,  and  from  information  which  deponent  has  reoeired  fromi  his 
Turious  and  diligent  ioqoiries  after  said  /.  £.,  this  deponent  Terily  believes 
/.  E»  was  either  at  home  and  refused  to  be  seen,  or  kept  out  of  the  way  to 
avoid  service  of  said  writ ;  and  thereupon  deponent  left  a  copy  of  said 
writ  with  same  foreman,  and  at  the  same  time  shewed  him  the  said  original-, 
midor  which  writ  was  a  notice,  &o.  And  deponent  yys,  he  verily  believes  it 
will  be  impossible  to  serve  said  /.  E.  with  a  copy  of  any  ybfure  writ  to  be 
issued  against  said  /.  E.  And  deponent  further  says,  that  he  also  with 
another  clerk  of  /.  J7.  T.,  attorney  for  plaintiiT,  in  Mkikadma*  term  last 
attempted  to  serve  said  /.  E.  with  copies  of  two  prior  writs  issued  against 
bim  at  suit  of  said  plamtiff,  for  the  same  cause  of  action,  but  after  every 
endeavour  for  the  purpose,  deponent  and  said  other  olerk  found  it  impos- 
sible to  serve  such  copies  on  said  /.  JB.,  who  also  on  those  occasions  kept 
out  of  the  way,  to  avoid  such  service,  aa  this  deponent  verily  believes. 


183T. 


Thomas 

V. 

Bldbr; 
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Rcqoisttetofaf* 
fidaTiU  10  order 
to  fonnd  a  dii* 
trmgut. 


Samtdag, 


though  he  admitted  that  eight  days  mast  elapse  after 
the  return  of  the  distringas,  before  the  appearance  can 
be  entered. — IBnyky  B. — Reddendo  tmguia  singubf  the 
words  **  eight  days  after  the  return  thereof,"  apply  to  the 
return  of  the  disiru^as,'] 

The  Court  nsid,  that  at  the  time  of  making  the  motioii, 
their  attention  had  not  been  directed  to  the  drcnm- 
stance,  that  it  was  made  within  eight  days  after  there- 
turn  of  the  venire,  but  that  they  had  a  discreticm  under 
the  act  to  postpone  issuing  tlie  distringas  if  moved  too 
soon.  Without  expressing  any  general  opinioD  on  the 
pointy  they  gave  leave  to  issue  the  disifingas  as  of  thk 
day,  the  8th  after  that  on  which  the  venire  was  le- 
turoable. 

Writ  issued  accordingly. 


The  roUowiBg  cues  elocidate  that  of  PUt  w,  EUnd,  mIc,  ISS. 

Dobelld.Kiks. 
Jf.  D.  HiU  moTed  for  a  distrtngaa  vuder  7  &  6  6. 4.  o.71.  a.  5.   TW 
plaintiflTa  atlomey  oalled  oo  defendant,  telUog  hia  pupoao*  aad  etw  Vs 
wife^  who  said,  coaung  there  waa  bo  ase«  and  that  abe  woald  not  tell  when 
the  dcfeadaat  waa. 

Baylby  B«->The  affidafit  should  h«?e  stated  the  qncstioa.  ftam  (he 
•Bswar  to  whioh  it  can  be  fairlj  ioferred  that  the  defs^daat  waa  ia  towa. 

Time  giveo  to  hmead  the  afidafit 


Bmdan  «ade  a  like  application.— Three  ealle  hod  taken  plaoo  allhede* 
feodast's  hooae  hefore  the  retura  of  the  wriL  At  the  Srat  coll  the  deSiad* 
oaf  a  eoo  mm  watm,  and  kforawd  by  the  dork  that  ho  woM  ooU  agaiB  thi 
Mst  daj  ot  tea  oi'eloek,  to  aervo  the  mmn.  He  oalled  ofcoondiaely,  ta^ 
aofv  (ho  aoiiaat,  who  soM  aU  tko  faaXy  wore  oaft  of  tova 
daaghlav,  wfana  aho  paoiaiead  to  iaferm  of  it*  The  oUrii 
oppmaeDtnt  for  the  aoat  day,  and  wenl  aeoovdiogly  a  thii4  tiMo.  wh«i  the 
oawaat  said  the  fsmllj  wooa  aU  yew  to  SmttUmi,  and  that  Iho  daaghMi 
kMv  MtUBgahowtit.  Haw«Bl  again  •■  the  retara-day  aC  t^writ^whae 
Iho  mnrn^  asked  how  pnoh  the  dUbi  Ma,  aid  xUbakd  tho  illiwit  to 
ffoooverit. 

Ba VLKT  B<^AH  whiafc  is  alaled  to  have  happeaed  b  oMaiaftHit  with  the 
Itoily  hoiog  gooo  to  8t<i9kmd  before  the  laet  oaU.    If  yoo  oao  caUsel 
the  aMwera  givaa,  thai  tlM  defsadaat  w«a  piaUy  at  hoaio  or  ia  the 
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Doe  agahui  Roe.  May  24. 

/OHN  Jervis  moved  for  judgment  against  the  casual  Service  of 
A  declaration 

ejector.     Sunday  the  22d  May  was  the  first  day  in  ejectment 
of  term,  and  service  of  the  declaration  on  one  tenant  in  "°f  ®  w^^*' 

I  ,    and  1  W.  4. 

possession,  was  on  the  IQth^  and  anothw  on  the  SOtb.  c.  70.  s.  6. 
Stat.  1  W.  4.  c.  3.  s.  3.  provides  that  where  the  last  day  "^3  \Y/  ^' 
of  tenn  falls  on  a  Sunday,  the  Monday  after  is  to  be  when  the  first 
deemed  the  last  day  of  term.     The  19th  wds  said  to  be  te^^^alis  on 
the  essoin  day  in  K.  B.  but  he  admitted  the  service  on  Sunday. 
that  day  would  be  too  late.     He  also  uiged  that  this  f^^^llrh^^g-^ 
ejectment  being  by  bill,  the  judgment  had  reference  to  ment  on  te- 
the  first  day  of  the  term,  though  in  other  courts,  in  eject-  session  ^fter 
ments  by  original,  the  judgment  refers  to  the  essoin  day.  &°  irregidar 

Be.  vice  01  B 
declaration 

LoED  LYKDH0EST  C.  B.  —  I  »ever  understood  that  "°  ejectment 

on  the  easom 
there  was  any  distinction  in  the  practice.  day. 

BikTXiBY  B.  >**  I  believe  the  judgment  in  ejectpient  by 


boarhood,  three  calli  would  be  sofficient ',  but  we  are  not  ioformed  what 
replies  were  given  to  the  loqairies  made  on  the  Srtt  and  leeond  occaaiona. 
Hawever  daoirable  it  naj  ba  act  to  anlbamia  pfaistiSt,  where  prOfm 
grtoBda  arv  staiad  for  oar  ioAreooi  Chat  Mt adMfta  heap  of  t  of  tha  wiyj  to 
arQid  servjca  Qf  prooepSf  no  an^h  grouida  are  atatod  here. 

MotioD  refuted. 

Rkkardt  moved  for  a  diatriofpia,  on  an  affidavit  stating,  as  caose  for  dis- 
pensing with  personal  service  of  the  oenire,  that  difierent  aeoonnta  had  been 
given  bj  the  defendant's  wife  and  serTant,  at  the  defendant's  residenoe,  on 
several  oooaaioin,  of  hia  s(bsence  at  Porttmouik  and  elsewhere. 

Bay  LEY  B. — The  mistress  and  servant  maj  have  given  accounts  differing 
in  words,  bnt  I  see  no  sahstantial  varknoa  betwoeo  than,  aUowisf  for  |he 
diliraM  tiaMa  at  whiefh  fhej  were  eKeilai.  Vo  aSdavll  ia  pfoiaoed  that 
any  poraon  baa  aaen  tho  dafaadaot  io  Ibe  aalghboarboad. 

sBBla  acMMau. 


^ 


600  CASES  IN  TRINITY  TERM, 

}^2l  ^^&^^  ^^^y  refere  to  the  first  day  in  full  term  (a).  If 
there  is  no  distinction  between  the  commencement  of  a 
suit  by  bill  and  original,  then  the  rule  cannot  be  granted. 
Ejectments  are  sometime  commenced  by  bill  in  the 
King's  Bench  (6). 

On  the  26th  May,  J.  Jervis  renewed  his  motion  on 
an  affidavit  that  the  attorney  believed  the  essoin  day  to 
be  on  the  20th,  upon  which 

The  CouBT  held  the  19th  to  be  the  essoin  day,  bot 
directed  that  the  rule  for  judgment  should  be  served  oo 
the  tenants  in  possession,  on  whom  the  declaration  had 
not  been  served  before  that  day. 

Rule  granted,  unless  cause  shewn  in  five  days 
after  service  of  the  rule  for  judgment 
on  tenant  or  tenants  in  possession,  or 
on  one  of  several  joint  tenants. 

MmifZi,  C.  Cresswell  moved  for  judgment  against  the  casoal 

ejector  under  similar  circumstances.  He  said  that,  in 
consequence  of  the  difficulty  under  stat.  1  W.  4.  c.  3. 
the  K.  B.  had  declared  on  a  similar  application,  that 
judgment  should  not  be  signed  for  five  days  after  serv- 
ing the  rule  for  judgment  on  the  tenant  in  possession, 
who  had  thereby  an  opportunity  to  come  and  object  to 
it;  so  that  the  rule  for  judgment  was  to  be  served,  in- 
stead of  searching  at  the  office  to  see  if  the  judgment  is 
signed. 

Rule  granted  as  in  last  case. 

(a)  See  Dtf  d.  Dmmstamd  Wtft,  1  B.  &  C.  118. 

(b)  Bot  original  writ  is  the  preferable  oooree,  as  the  deolaratioa  mtj 
tbea  be  amended  bj  the  writ,  Boe  v.  EUU,  9  Bla.  R.  940. ;  and 
bail  are  not  required  for  the  oasnal  ejeotor.    Tidd»  9th  ed.  1SS4. 
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See  now  Reg.  Gen.  post,  524,  by  which  declarations        l83l. 
in  ejectment  may  be  served  before  the  first  day  of  any    i>oY©  Hob 
term  with  the  same  result  as  if  served  before  the  essoin 
or  first  general  return  day. 


Simons  againsi  Folkingiiam.  June^. 

CfIR  W.  Owen  shewed  cause  against  a  rule  for  judg.  In  s  country 
ment  as  in  case  of  a  nonsuit,  on  the  ground  that  the  beii^joined 
motion  was  made  too  soon. — The  issue  was  joined  in  a  i°  ifilary 
country  cause  in  Hilary  term,  but  no  notice  of  trial  was  plaintiff  does 
given  for  the  Lent  assizes.     It  was  held  in  Redward  v.  ??*  ^/^"?"  # 

yfay  (a),  that  a  defendant  cannot  now  move  for  judg-  the  usices 

ment  as  in  case  of  a  nonsuit  in  the  next  term  after  t^^'*^ 

issue  joined,  on  the  ground  of  the  plaintiff  not  having  fendant  cm- 

proceeded  to  trial,  unless  there  has  been  laqbes  on  the  xttm  move 

part  of  plaintiff,  or  unless  notice  of  trial  has  been  given,  for  judgment 
.     .  ,  as  in  case  of 

and  the  plaintiff  has  neglected  to  proceed  to  trial  accord-  a  nons uit. 

ingly.    He  cited  IZifg.  Gen.  E.  1824  {l),  made  in  conse* 

quence. 

Ba  YLBY  B. — No  notice  of  trial  having  been  given  for 
the  assizes  after  Hilary  term,  the  plaintiff  has  not  been 
guilty  of  default  in  not  proceeding  to  trial  then.  The 
rule  of  court  cited  does  not  apply.  Th^  plaintiff  was  not 
bound  to  give  notice  of  trial  for  those  assizes,  or  to  try  till 
the  assizes  next  following  Eaiter  term,  being  the  term  suc- 
ceeding that  in  which  issue  was  joined.  Then  this  rule 
has  been  moved  prematurely,  and  is  in  substance  the 
same  as  a  motion  for  not  proceeding  to  trial  at  the  Spring 
assizes. 

Rule  discharged,  (c) 

(a)  IS  Pri.  46S.  (6)  18  PrL  464. 

(cy  Ace.  in  K.  B.  Milter  f.HatsaM,  T.  0G.4.  Snppleoieiit  to  p. 764. 
of  Ttd4*s  Practice.    lasoe  was  joioed  in  •  oonotrj  caose,  nnd  tk«  ttsw 
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J^ne2.  Ducket  against  Williams. 

Since  1 W  4  R     ^'  ^^^HARDS,  had  obtained  a  rule  on  the  part 

c.  22. 8. 4.  a  *     of  defendant,  under  stat  1 W.  4.  c.  22.  s.  4.  for 

tta""iSeto  ^  commiBBion  to  examine  witnesses  in  France,  and  that 

examine  wit*  th6  trial  of  the  cause  might  be  stayed  till  the  return  of 

place  out  of  ^^®  commission,  on  an  affidavit  that  the  material  wit- 

the  juriadic-  nesses  resided  in  France.    A  plea  had  been  pleaded,  hot 

tionofthe  •          ,     ,       ^  ,         .         -, 

courts  of  law,  issue  had  not  been  jomed. 

on  motion  in 

that  court  of 

law  in  which  Sedgwick,  now  shewed  cause.  —  And  relied  on  s.  1. 

Bhallbepend-  ^^^^  ^^®  commission  could  only  issue  to  the  King's  do- 
log,  minions  and  judges  of  courts  therein. 

Bay  LEY  B. — Many  cases  having  arisen  where  it  was 
highly  desirable  that  commissions  should  issue  for  ex- 
amination of  witnesses  in  foreign  countries  where  there 
are  no  Bn^isA  judges.  Section  4.  was  enacted  to  enaUe 
that  to  be  done  by  the  instrumentality  of  a  court  of  oom- 


nkitnd  io  HUarp,  vis.  rb  iuoable  tenn  ;  hot  bo  notice  of  trial  was  pMt 
•itbor  in  SUary  or  EtMmr  tenn,  sad  in  TVuitty  term  followinf  a  nde  md 
for  Jadgmeat  mm  in  case  of  aonsnit  was  obtaioodi  but  was  afteivardt  dis- 
charged by  the  oonrt»  who  said  there  had  been  no  eobitaDtial  dcfoalt,  lad 
the  applioatioB  wai  prematore.  This  ease  ntm§  to  dispoM-of  tha  dadbl 
expressed  id  Tidd,  OUi  ed.  764.  ■•  as  to  cases  wheo  the  issao  has 
in  the  term  of  whiob  it  is  Joined. 

So  in  ^Ners  ▼.  Pmrkw,  Hil.  I8S0.  1  C.  &  J.  IS  a.  issne  bad 
in  the  Exoheqoer  in  an  issoable  (tis.  TrinUy)  term,  plaintiff  was  n«t  thefc- 
fore  bonad  to  trj  at  the  nest  assises,  and  a  rale  for  jadgmeat  as  id  eaaa  af 
Doaaoit,  obtained  in  HiUarp  term,  was  ocnseqoenUj  abandoaed.  H«waTfr, 
in  CnmUy  ▼•  D§m,  1  C.  &  J.  IS.  where  issne  was  joined  in  a 
issnable,  via.  Michadmn,  aad  plaintiflT  did  not  give  notice  of,  or 
trial  at  the  assises  after  BiUtry  term,  the  defeadaat  was  allowed  is 
term  to  move  for  judgment  as  in  case  of  a  noBsoit,  the  plaintiff  hariogWaa 
guiltjr  of  default. 
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mon  law,  which  could  only  previouBly  be  done  in  equity,  1831. 
or  by  consent.  Suppose  a  foreign  ship  insured  in  Eng-  1^'^-^ 
land,  is  wrecked  on  a  foreign  coast,  and  the  evidence  of  v. 

ft»eigD  witnesses  is  desirable ;  or,  that  a  party  similarly 
insured  resides  and  dies  abroad,  out  of  the  domiiuons  of 
the  crown,  and  that  it  becomes  material  that  foreign 
medical  men,  knowing  the  state  of  his  health,  should  be 
examined  as  to  the  point,  whether  the  life  was  insurable 
or  not,  the  necessary  examinations  may  be  obtained 
under  that  section  at  a  small  expense.  By  1  W.  4. 
c.  22.  s.  1.  the  act  13  G.  3.  c.  63.  as  far  as  relates  to  the 
examination  of  witnesses  in  India  is  extended  to  all  . 
''  places  under  the  dominion  of  his  majesty  in  foreign 
parts,  and  to  the  judges  of  the  several  courts  therein ;" 
and  had  the  act  of  WilL  4.  been  confined  to  such  places, 
section  1.  would  seem  an  adequate  provision,  without 
making  any  provision  for  examining  witnesses  except 
in  places  where  the  king  has  courts.  But  by  sect  4. 
of  that  act,  the  superior  courts  of  law  may  '^  order  a 
commission  to  issue  for  the  examination  of  witnesses  on 
oath,  at  atnf  place  or  places  out  of  the  jurisdiction  of  the 
Court  where  the  action  shall  be  depending,  by  interroga- 
tories, or  otherwise,  and  by  the  same  or  any  subsequent 
order  or  orders  [may]  give  all  such  directions  touching 
the  time,  place  and  manner  of  such  examination,  as  well 
within  the  jurisdiction  of  the  Court  wherein  the  action, 
shall  be  depending,  as  without,  and  all  other  matters  and. 
circvmstances  connected  with  such  examination  as  may 
ap])ear  reasonable  and  just."  Then  why  is  the  con- 
struction of  these  words  to  be  limited  to  the  king's  do- 
minions ?  Does  necessity  or  natural  justice  require  us 
to.  limit  their  prim&  facie  extent  ?  I  am  of  opinion  that 
such  a  restriction  would  cause  this  act  to  fall  short  of 
the  beneficial  consequences  intended  by  the  legislature* 
The  act  may  not  be  obligatory  on  a  court,  to  grant  a 
commission  if  circumstances  should  be  pointed  out, 
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183L       vhicfa  shewed  its  issue  to  be  improper,  but  no  such 

^Q^       grounds  are  suggested  here.    On  this  coDstmctioD  of 

»•  section  4.  it  is  reasonable,  that  a  commission  to  ex- 

amine  witnesses  should  be  issued  to  a  place  where  the 

king  has  no  courts. 

Gar  ROW  B. — I  entirely  concur.  Were  the  construc- 
tion of  this  act  contended  for  by  the  plaintiff  to  pie- 
vail,  the  previous  difficulties  in  administering  justice 
in  couits  of  oommpn  law,  without  the  assistance  of 
courts  of  equity,  would  continue.  A  case  may  be  easily 
suggested  in  which  the  beneficial  effects  of  section  4. 
would  appear.  The  cargo  of  a  ship  sailing  homewsid 
from  a  foreign  port  has  been  insured  in  this  country, 
and  is  lost.  The  question  whether  she  had  taken  in 
a  homeward  cargo,  could  only  be  solved  by  examining 
witnesses  at  the  port  of  loading ;  a  purpose  which  may 
now  be  attained  with  greater  ease  and  economy.  The 
increasing  intercourse  of  this  country  with  the  rest 
of  the  world  has  long  made  this  enactment  desirabk. 
The  parties  before  whom  the  examinations  are  taken, 
will  cross-examine  the  witnesses  at  their  discretion,  and 
The  plaintiff  may  if  he  pleases  join  in  the  commiasioD. 

Vaughan  B. — This  is  a  beneficial  law,  which  should 
receive  a  liberal  construction  in  advancement  of  the 
remedy  intended.  The  general  terms  of  section  4.  wodd 
be  nugatory,  if  it  were  construed  by  mere  aiiak>gyto 
sect.  1.  The  Court  has  a  discretion  under  s.  4.  to  grant 
or  refuse  a  commission  as  they  see  just 

BoLLAKJD  B.  —  It  is  impossible  not  to  see  that  the 
policy  of  the  act  is  to  avoid  the  difficulty  in  which 
either  party,  being  desirous  to  examine  witnesses  abroad, 
must  be  without  this  act.  For  unless  the  other  aide  con- 
sented, he  must  have  gone  to  a  court  of  equity,  and  if  a 
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defendant,  must  have  moved  to  dtay  proceedings  in  the 
court  of  law.  It  may  frequently  occur,  that  perscms  who 
would  be  unwilling  to  visit  this  country,  may  be  ready 
to  give  their  testimony,  if  examined  abroad,  and  the 
parties  are  not  to  be  ousted  of  the  remedy  which  the  law 
allows  them,  but  must  take  the  risk,  if  the  result  of  the 
commission  should  turn  out  to  be  immaterial^ 

Rule  absolute  to  issue  the  commission. 


1831. 

.  DUOKBT 

Williams 


It  was  intimated,  that  if  the  parties  could  not  agree 
on  the  time  of  its  return,  and  other  terms,  another  order 
would  be  applied  for  under  section  4.  (a) 

(a)  TIm  foUowiog  eaie  ooeorred  in  K.  B,  on  tbe  last  daj  ef  Triaitjr  Tenn. 
Sijfmtardw,  CopCr^The  pUintiff  was  •  foreigner,  io  priion.  Tbe  defendant 
had  obtained  a  mle  under  I W.  4.  e.  22.  s.4.  for  issaing  a  oommiuion  to 
take  btermgatoriea  in  Frame: 

Caoae  being  ahewn  on  a.  1.  alleging  want  vX  joriadiotion,  Lord  TwUrdim 
•aid  tbere  eonld  be  no  doabt  bat  tbat  a  distinction  existed  between  a.  1. 
and  a,  4.  and  that  it  woold  be  limiting  the  eommisaion  too  mnoh  to  make  it 
part  of  tbe  order  that  it  sbonid  be  returned  in  three  weeks. 

Tho  oommiaaion  waa  directed  to  iaave,  and  if  not  retnmed  in  a  proper 
time,  the  plaintiff  to  apply  tbat  tbe  oaose  aball  go  on.  The  witncaaes  in* 
tended  to  be  examined*  and  tbe  time,  place,  and  manner  of  examining  tbem, 
were  named  in  the  order,  which  directed  the  commission  to  be  returned 
bj  MickaelmoM  term  at  all  erenta.  No  trial  ooold  be  lost,  it  being  a  Lomdmi 
cause. 

In  i9AMwy  v.  SktbdR,  K.  B.  9tb  Maj,  1831 ,  an  action  on  a  policy  of  life 
inanranee,  a  similar  rule  bad  been  obtained,  and  three  weeka'  time  limited 
for  taking  the  exaounationa,  which  proving  ioauficient,  the  role  was  after- 
warda  enlarged. 
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Doe  dem*  Charles  Thomas  against  Jones. 


Land  wrb 
•etUed  on  the 
grandfather 
of  lessor  of 
plaintiff  for 
life,  remain- 
der to  the 
grandmother 
in  tail.    Af. 
terwards,  in 
the  lifetime 
of  grand- 
father and 
grandmother, 
the  father 
being  is- 
sue in  tail 
levied  a  fine 
with  war- 
ranty but 
without  pro- 
clamations. 
The  grand- 
mother died, 
the  grandfa- 
ther died, the 
father  died 
leaving  issue 
the  grandson 
lessor  of 
plaintiff, 
k eld  that  the 
fine  with 
Trarranty 
took  away 
the  right  of 
entry  of  the 
grandson. 


"PJECTMENT  for  eighty  acres  of  land  in 

in  Monmouthshire.  At  the  trial  before  Patteson^  J. 
at  the  Lent  assizes  for  that  coanty,  the  lessor  of  the 
plaintiff  proved  his  descent  as  grandson  and  heir  in  tail 
of  Adam  Thomas  and  Catherine  his  wife,  who  were  for- 
merly seised  of  the  land,  by  producing  their  niarria<i;e 
settlement  by  lease  and  release  dated  Oct.  1736,  set* 
tling  the  land  to  the  use  of  Adam  Thomas  for  life,  re- 
mainder to  the  use  of  Catherine  Thomas  his  wife,  for 
li{e,  remainder  to  the  use  of  the  heirs  of  the  body  of 
Catfierine  by  Adam  to  be  begotten.  Catherine  died  m 
1788 ;  her  husband,  Adam,  died  in  1802,  leavit^  John 
Thomas,  his  son  by  Catherine,  him  surviTing.  John 
Thomas  died  in  1822,  leaving  a  son  Charles,  the  lessor 
of  the  plaintiff,  whose  right  of  entry  as  issue  in  tail  was 
then  supposed  to  accrue.  The  demise  by  him  was  laid 
in  April  1826. 

The  defendant, — in  order  to  prove  an  outstanding  term 
of  500  years  granted  in  1742  by  Adam  and  Catherine  io 
Middleton,  by  way  of  mortgage  to  secure  lOOZ.  and  inter- 
est, with  a  covenant  to  levy  a  fine,  produced  a  fine  levied 
by  them  without  proclamations.  Patteson  J.  held  that 
to  be  no  evidence  of  the  good  creation  of  a  term  by 
Adam  and  Catherine,  so  as  to  bar  the  lessor  of  plaintiff 
as  heir  in  tail  taking  the  estate  tail,  though  if  the  fee 
bad  come  to  him  he  might  have  been  estopped. 

The  defendant  then  put  in  a  conveyance  by  lease  and 
release  dated  May  1784,  by  John  Thomas,  the  father  of 
the  lessor  of  the  plaintiff,  to  «7.  Price,  the  father  of  de- 
fendant, and  under  whom  she  claimed,  by  way  of  mort- 
gage for  90/.  with  covenant  to  levy  a  fine.  Also  the  chi- 
rograph of  a  fine  sur  eonuzance  de  droit  come  ceo  levied  in 
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Easter  Term  1786,  between  J.  Price  plaintiff,  and  John  1831, 
Thomas  defendant.  The  fine  had  a  clause  of  warranty 
by  JfAn  Thomas^  (a)  and  was  indorsed,  that  proclama- 
tions had  been  made,  but  no  record  of  the  proclamations 
was  produced.  The  deed  to  lead  the  uses  was  to  the 
uses  of  J.  Price.  The  lessor  of  the  plaintiff  had  a  ver- 
diet.  Maule  obtained  a  rule  to  enter  a  nonsuit  on  the 
grounds,  1st,  that  the  fine  of  1785,  though  without  pro« 
clamations,  operated  at  common  law  as  an  estoppel  to 
the  conusor,  and  by  discontinuing  the  estate  tail  even 
as  to  strangers  after  the  estate  came  to  conusor  in  1802, 
barred  the  right  of  entry  of  persons  claiming  under  John 
Thomas;  2.  That  the  clause  of  warranty  in  the  fine 
discontinued  the  estate  tail  quoad  the  issue  in  taiL 

Russet  Serjt.  shewed  cause.— ^The  fine  was  leried  by 
John  Thomas,  when  issue  in  tail,  at  a  time  when  he  had 
only  a  possibility  of  an  estate  tail.  He  did  not  become 
tenant  in  tail  in  remainder,  till  1788,  and  had  no  right 
of  possession  till  1802,  when  Adam  died.  Then  has  the 
fine  of  1786  without  proclamations,  barred  Charles  of 
his  right  of  entry  as  issue  in  tail  on  the  death  of  the 
conusor,  his  father,  JbAii,  in  1822? — John  Thomas  could 
not  in  1786  create  a  discontinuance  of  the  estate  tail, 
not  being  at  that  time  seised  of  the  estate  tail  in  pos- 
session. Doe  ▼.  Jonesy  (6)  Driver  y.  Hussey.  (c)  It  may 
even  be  contended  that  a  fine  levied  by  a  remainder-man 
in  tail  when  out  of  possession  has  no  effect.  Smith  d. 
Dormer  v.  Parkhurst,  (d) 

It  will  be  said  that  the  fine  levied  by  John  Thomas 
while  issue  in  tail  out  of  possession  created  a  discon- 

(a)  8m  Watt's  Sjmboleograplij,  PaH.  2.  fol.S.b. 
<ft}  1 B.  &  G.2S8.  and  other  caaes  cited  id.  243. 
(c)  1  H.  Bla.  269. 

(a)  3  Atk.  1(6. 140.     6  Brown's  P.  C,  S51.    WilleS  S4l.  S.  C.     Sea 
5  Crniaa  294,  Sd  edit. 
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1831.  tinuanee  quoad  tbe  conusor  and  his  issue  in  tail,  bafting 
tbeir  right  of  entry,  and  estopping  them  from  saying 
qjuod  paries  finis  nU  habueruni.  Bat  the  issue  in  tail 
DOW  lessor  of  the  plaintiff,  would  not  be  so  affected  un» 
l^ss  the  fine  were  levied  with  proclamations  under 
4  H*  7.  c.  24.  and  32  H.  8.  c  36.  (a) 

The  doctrine  of  estoppel  does  not  apply  to  the  heir 
in  tail,  who  is  only  barred  under  the  above  statutes.  The 
effect  of  Grant's  case  as  cited  by  Warburton,  J.  in  Lamr 
pet's  case,  (6)  is  that  where  a  fine  with  proclamations  is 
levied  by  a  tenant  in  tail  before  he  is  entitled  in  pot* 
session,  the  issue  in  tail  is  barred  by  the  statute  32  H.8. 
c.  36,  by  reason  of  the  words  in  that  statute,  ^  befon 
the  fine  levied  in  any  wise  intailed  to  the  person  or  per- 
sons so  levying  the  fine,''  by  w/dch  an  estate  tail  in 
fuiuro  is  comprehended,  and  all  that  by  force  of  the 
said  statute,  for  partes  finis  nihil  habueruni*  In  the 
Touchstone  (c)  it  is  said,  if  land  be  given  to  A.  and  his 
heirs  male,  remainder  to  £•  and  his  heirs  ntale,  remain- 
der to  right  heirs  of  A.,  A.  bargains  and  sells  to  J.S. 
i^id  his  heii*s,  and  levies  a  fine  come  ceo  to  him  and  his 
heirs — the  remainder  to  B*  is  not  discontinued  by  this, 
but  it  is  a  bar  to  the  estate  tail  by  the  statutes^  and 
causes  the  bargainee's  estate  to  last  as  long  as  the  te- 
nant in  tail  has  issues  of  his  body;  but  if  the  fine  had 
preceded  the  bargain  and  sale,  it  had  been  a  discon- 
tinuance of  the  remainder,  but  in  neither  case  a  bar  to 
him  in  remainder.  Uitkton,  sect.  601.  is  an  authority 
that  a  release  by  tenant  in  tail  to  his  disseisor,  binding 
him  and  his'  heirs  to  warranty,  which  warranty  descends 
to  his  issue^  is  a  discontinuance  by  reason  of  the  war- 
ranty.   Lord  Coke  assigns  as  the  reason  why  the  war- 

(a)  Sm  6  Cruise,  3d  edit.  155.  tit«  xixr.  ch.  Tiii.  s.  21.  Bwmi  ▼• 
Salk.  S40. 

(6)  10  Co.  50.  B.  (c)  p. 27, 28. 
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tanty  makes  the  disdoiltinuance  to  be,  that  if  the  lasue  1*831. 
10  tail  should  enter,  the  warranty  should  be  destroyed, 
and  therefore  to  the  end  that  if  a$8ets  in  fee  dmpk  do 
descend,  he  to  whom  the  release  is  made  may  plead  the 
same  and  bar  demandant,  by  which  means  all  rights 
and  privileges  are  saved.  It  is  not  pretended  that  assets 
descended  in  the  present  case. 

The  property  otJohfi  Thomas  in  1786,  did  not  lie  in 
livery*  Littleton,  sect»  618»  is,  ^^  And  note,  that  of  such 
things  as  pass  by  way  of  grant,  by  deed  and  without 
livery,  there  such  grant  makes  no  discontinuance,  and  al- 
beit such  things  be  granted  infee  by  fine,  yet  this  maketh 
not  a  disco^itinuance."  Lord  Coke  adds,  the  general 
reason  is,  that  it  is  a  maxim  of  law  that  a  grant  by  deed 
of  such  things  as  lie  in  grant  and  not  in  livery,  works 
no  discontinuance,  but  the  particular  reason  is,  for  that 
of  such  things  the  grant  of  tenant  in  tail  worketh  no 
wroi^  either  to  the  issue  in  tail,  or  to  him  in  reversion 
or  remainder,,  for  nothing  passes  but  only  during  the 
life  of  the  tenant  in  tail,  which  is  lawful,  and  eDety  diB- 
continuance  works  a  wrong  as  harbeen  said ;  and  after-* 
wards,  if  a  thing  lying  in  grant  be  gmnted  by  fine  it 
works  no  discontinuance^  Doe\.  Oliver, (a)  does  not 
affect  the  simple  position  that  there  being  no  disconti"- 
nuance  here  there  was  no  estoppel,  Weale  v*  Lower^  (6) 
What  only  operates  to  estop  the  interest  of  the  tenant 
for  life  works  no  wrong,  and  therefore  is  not  a  disconti- 
nuance. 

Maule  and  Busby  in  support  of  the  rule. — ^The  mar*- 
riage  settlement  of  1736  made  Catherine  Thomas  tenant 
in  tail  (eizpectant  on  the  death  oiAdam  Thomas)  for 

(a)  10  B.  &  C.  181. 

(6)  PpUoxfcD,  64.  •■d  |KMij  Oils. 
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1831.  that  deed  conferred  an  estate  of  freehold  on  her,  and 
^^^^  limited  an  immediate  estate  to  the  heirs  of  her  body,  so 
Thomas       that  she  took  the  whole  estate  of  inheritance  in  pos- 

JoMis»        session  by  the  rule  in  SheUy*$  ca8e,{a)  and  the  cona- 
sor  of  the  fine  had  nothing  at  all  at  the  date  of  it    At 
the  death  of  Catherine  Uiofnas  the  conusor,  John  lith 
mas  became  tenant  in  tail  in  remainder,  expectant  on 
his  father  Adam  Thomas's  death.     When  that  etent 
took  place  in  1802,  Price,  the  purchaser,  entered,  and 
the  land  has  since  been  possessed  by  him  and  persons 
claiming  under  him.    At  the  death  of  the  conusor,  Jdk 
Thomas,  in  1823,  the  title  of  the  lessor  of  the  plaintiff 
as  issue  in  tail  accrued.    Had  the  fine  of  1786  been 
levied  with  proclamations,  he  would  have  been  barred, 
for  the  conusee  would  have  taken  abase  fee.(fr)  Then  the 
question  arises.  What  is  the  effect  of  a  fine  at  common 
law,  t.  e.  without  proclamations,  levied  by  issue  in  tul  not 
in  possession  during  the  life  of  the  ancestor,  being  tenant 
in  tail,  as  against  other  issue  in  tail  claiming  through 
him  ?    The  defendant  contends  that  such  a  fine  enures 
as  before  the  stat  4  H^  7.  c.  24,  by  estoppel  against  the 
conusor  and  parties  claiming  through  him.    When  the 
conusor's  estate  came  into  possession  in  1802»  that  in* 
terest  fed'  the  estoppel,  and  bars  the  right  of  entry  of 
conusor,  and  those  who  claim  under  him,  who  cannot 
set  up  title  in  law  from  his  not  being  in  possession.    Is 
the  estoppel  under  the  fine  altered  by.  the  circumstance 
of  the  estate  tail  afterwards  coming  to  the  conusor? 
The  fine  of  a  party  not  having  estate  in  the  land  may 
be  estoppel  against  him,  and  parties  claiming  through 
him,  but  it  was  contended  that  the  doctrine  of  estoppel 
does  not  apply  to  issue  in  tail,  and  that  4  H.  7.  c  24, 

(a)  1  Co.  104.  t.  SM  Tol.  i.  S56.  268.  note  (I.  6.)  bjr 
Feane  on  Gont.  Ren.  S7,  SS. 
(6)  Harg.  &  Bntl.  Go.  littasi. «.  note  171. 
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and  32  H.8.  c.  36,  pterented  issue  in  tail  from  saying  1831. 
partes  fittk  nihil  babuerunt ;  but  though  those  statutes 
do  not  alter  the  nature  of  a  fine,  or  affect  the  common* 
law  right  to  levy  it,  nor  do  they  take  away  that  plea  or 
give  it  to  certain  persons  except  issue  in  tail,  it  is  to 
be  inferred  from  them  that  the  plea  had  existed  and 
been  taken  away  long  before*  Stat.  27  Ed.  1.  c.  1.  de 
Jinibus  lewUit,  in  fiEict  took  it  away.  A  fine  at  common 
law  barred  not  only  persons  parties  and  privies  thereto, 
viz.  not  only  such  as  parties  might  lawfully  bar,  but 
every  other  person  being  compos,  &c.  who  did  not  claim 
within  a  year  and  a  day.  (a)  Stat.  32  H.  8.  c.  36  com* 
prebends  an  estate  tail  infuturo,  (6)  and  does  not  make 
possession  requisite.— [Ba^/ey,  B.  There  is  no  doubt 
that  even  a  contingent  remainder-man  can  levy  a  fine  of 
the  remainder.    Doe  d.  Christmas  v.  Oliver,  (c)] 

Fines  without  proclamations  then  stand  on  the  statutes 
before  4H.  7.  Thus  in  Trintty  term4  Eliz.  it  was  held  that 
defective  proclamations  might  be  reversed,  but  that  the 
fine  should  stand  in  force  or  make  a  discontinuance,  (d) 
Stat.  18  Ed.  1.  in  declaring  the  effect  of  a  fine  at 
common  law,  says  nothing  of  parties  being  in  possession. 
Taking  it  that  such  a  fine  only  operates  against  the 
conusor  and  persons  claiming  under  him — what  limi- 
tations are  introduced  by  statute  ?  The  main  object  of 
the  statute  de  donis,  (e)  was  to  prevent  tenants  in  tail 
having  conditional  fees  from  alienating  after  condition 
performed,  so  as  to  bar  their  issue  or  the  donor.  The 
form  of  the  writ  prescribed  by  that  statute  shews  there 
was  no  remedy  by  entry.    Tenant  in  tail  in  the  eye  of 

(a)  St.  IS  Ed.  1.  Modus  lefuidi  fin«s,  «m5.  fat.  2  IbsL  510. 

(6)  Ormt^s  osm,  oited  in  Land's  ease,  10  Go.  60.  •.    8«e  antt,  508. 

(c)  lOB.&C.  1S1. 

(d)  See  D/or  216.  a.  pi.  64. 
(«)  lSEd.1.  West.  2.  o.  1.   2  lost.  332. 
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1B31.  the  law  is  considered  seised  of  an  estate  of  inheriianee. 
The  condition  from  which  a  fee-simple  conditional  at 
common  law  took  its  appellation,  did  not  suspend  the  fee 
from  vesting  in  the  donee  immediately  by  the  gift,  (a) 
Thus  if  he  aliened  before  issue  born,  it  not  only  was  no 
forfeiture,  but  if  he  afterwards  had  issue  it  was  a  bar  to 
them.  Plowd.  239.  2  IfuL  333.— but  the  conditioD, 
though  it  did  not  prevent  the  fee  from  vesting  in  the 
donee,  suspended  his  power  of  alienation.  To  that  power 
it  was  considered  a  condition  precedent  that  the  donee 
diould  have  issue  bom. 

The  Stat  de  Jtnibus  levatis,  (b)  passed  to  increase  not 
the  common-law  e£fect  of  fines,  but  the  effect  left  them 
by  the  stat.  de  donis,  before  which    act   parties  and 
privies  were  barred  absolutely.      Their  operation  had 
been  narrowed  by  parties  and  privies  aaying  that  be- 
fore and  at  the  time  of  levying  the  fine  and  afterwards, 
demandants  or  their  ancestors  were  always  seised  of 
the  lands  contained  in  the  fine  or  of  some  parcel  there- 
of; (c)  the  substance  of  that  averment  when  traversed 
being,  that  the  parties  to  the  fine  were  not  seised.    In 
2  Insi.  622,  it  is  said  a  mere  stranger  could  not  aver 
against  a  fine,  nor  could  the  parties  or  their  heirs. 
In  Zouch  V.  JBamgfi€ld,(d)  cited  in  the  case  of  Fine$g{e) 
Axdenprn  and  the  other  judges  agreed  that  the  demand- 
ant being  heir  in  tail  against  such  fine  levied  by  his  an- 
cestor, whose  heir  he  is,  was  estopped  to  aver  his  seisin 
and  continuance  thereof  in  a  stranger  at  the  time  of  the 
fine  levied,  or  to  aver  quod  partem  Jinu  nihil  habuervuU  : 
and  itseemed  the  better  opinion  that  before  4  H.  7.  c.  24, 
and  32  H.  8.  c.36,  the  issue  in  tail  was  not  admitted  to 


(a)  Harg.  &  BaU.  note  881.  Co.  lit.  S26.  b. 

(6)  27  Ed.  1.  0.  1.  S  InsL  619.  (c)  See  27  £d.  1.  e.  1. 

((f)  1  Leon.  76.  83.  («)  I  Co.  88. ;  aod  90.  a. 
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such  ayerments  against  a  fine  levied  by  his  ancestor,  (a)       1831. 
The  act  de  Jinibus  levatu  is  compatible  with  the  ftat.       p^J^ 
de  dunis,  for  issue  in  tail  do  not  lose  the  power  of  avoid*      Tbomaq* 
ing  the  fine  of  another  under  the  latter  statute.    That       iohW 
statute  occasioned  a  different  plea  from  quod  partes  fam 
aihil  habueruntj  viz.  that  conusor  had  somethii^  in  the 
land,  and  had  no  power  by  the  stat.  de  donis  to  alien- 
ate it.    The  plea  quod  partes  Jims,  Sec.  is  taken  away 
as  to   parties  and   privies  by  the  statute  de  Jimbu^ 
leuatis. 

Secondly,  The  clause  of  warranty  in  the  fine  disctm-^ 
tinued  the  estate  tail  against  the  issue  of  the  tenant  in 
tail  on  whom  the  estate  tail  afterwards  descended.  War- 
ranty msL^  or  may  not  accompany  a  fine,  and  is  not 
mentioned  in  the  statutes  of  fines.  The  heir  was  bound 
at  common-law  whether  assets  descended  or  not  The 
stat  AfifL  (6)  has  taken  away  collateral  warranty 
which  bound  the  heir,  where  no  assets  descended; 
the  warranty  descending  here  is  clearly  lineal.  Liitk^ 
ton,  §. 715»i8,  ''And  note  that  in  every  case  where 
a  man  demands  lands  in  fee  tail  by  writ  of  forme- 
don  if  any  of  the  issue  in  tail  that  has  or  has  not  posn 
session,  makes  a  warranty.  Sec.  if  he  which  sues  the 
formedon  might  by  any  possibility,  by  matter  which 
might  be  en  fait,  convey  to  him  by  him  that  made  the 
warranty  performam  doni,  this  is  a  Uneal  wananty  and 
not  collateral,"  which  shews  warranty  might  be  made  by 
tenant  in  tail  out  of  possession.  Lord  Coke  (c)  defines 
lineal  warranty  to  be  a  covenant  real  annexed  to  the 
land  by  him  which  either  was  owner  or  might  have  in- 
herited ;  thus  including  the  warranty  of  a  person  having 
nothing  in  it 

(a)  And  teo  Com.  Dig.  Fine  (H.  1.)  S  Co.  88.  b.  TkoKUu's  ooto  (K.  I.) 
(ft)  4&5AB.  e.16.  1.21. 
(c)  Co.  UL  S70. 
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183  L  In  Doe  d.  Chmimas  ▼.  Other,  (a)  a  fine  by  a  contin- 

gent remainderHOdan  levied  before  his  interest  became 
vested,  and  while  he  had  only  a  remainder  in  fee  in  ex- 
pectancy, was  held  good  and  operated  as  an  estoppel. 
Though  there  were  proclamations  then,  yet  if  the  sta* 
lutes  4  H.  7.  c.  24  and  32  H.  8.  c.  36,  do  not  enaUe  a 
man  to  levy  a  fine  who  could  not  do  so  at  common  law, 
the  proclamations  alone  could  not  give  him  the  requisite 
interest  In  Lord  Zouch*B  case  (b)  though  the  fine  was 
with  proclamations,  the  court  felt  no  difficulty  in  enter- 
taining the  position  that  a  tenant  in  tail  out  of  possefr- 
sion  could  levy  a  fine.  In  Weak  v.  Lower,  {c}  the 
estate  vested  in  the  ancestor  under  the  rule  in  SheUefs 
case.  The  4th  question  (p.  66)  was,  admitting  that  at 
the  time  of  a  lease  granted  and  fine  levied  by  the  son 
then  remainder-man  in  tail,  his  remainder  was  con- 
tingent only,  and  therefore  no  estate  passed  by  his  deed 
and  fine.  Yet  whether,  had  he  survived  so  that  that 
remainder  should  be  vested  in  him,  it  would  not  hafe 
been  against  him  by  estoppel,  and  so  good  also  against 
his  heirs?  The  court  held  (p.  60.)  that  the  lease, 
which  at  the  beginning  was  only  good  against  him  by 
estoppel,  would  then  have  been  turned  into  a  good 
estate  and  term  in  interest. 

Whatever  estate  comes  to  a  party  who  levies  a  fine, 
that  fine  shall  enure  to  vest  in  the  conusee,  and  the 
claim  of  the  issue  in  tail  by,  under,  or  through  the  an- 
cestor, is  barred  by  the  warranty  of  the  conusor. 

Cur,  ado.  vult, 

Jime  13.  Lord  Lynohurst  C.  B.  now  delivered  the  judg- 

ment of  the  Court.  —  This  cause  was  tried  at  the  last 

(a)  lOB.&C.  181. 

(6)  As  cited  S  Co.  90.  ■.    Zameh  y.  BamfiM,  S.  C.  Mto,  61S. 

(e)  Pollezreo  64.  66.    A.  D.  167S.  mid  im  10  B.  &  C.  188. 196. 
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asnzeit  for  the  county  of  Monmoathf  and  a  motion  was  1831. 
made  on  the  part  of  the  defendant  to  set  aside  the  ver- 
diet,  which  was  found  for  the  plaintiff,  and  to  enter  a 
nonsuit  The  estate  had  been  settled  on  the  grand* 
father  of  the  lessor  of  the  plaintiff  for  life,  remainder  to 
the  grandmother  in  tail ;  afterwards,  in  the  lifetime  of 
the  grandfather,  and  during  his  seisin,  the  father  levied 
a  fine  come  ceo  with  warranty,  but  (as  we  must  take  it 
upon  the  evidence  in  this  case)  without  proclamations. 
The  question  is,  whether  this  fine  with  the  warranty  has 
taken  away  the  right  of  entry  of  the  son,  and  we  are  of 
opinion  that  it  has.  We  cautiously  abstain  from  saying 
that  it  worked  a  discontinuance,  because,  though  the 
entry  is  taken  away  as  to  the  issue  in  tail  as  effectually 
as  by  a  discontinuance,  it  is  not  taken  away  as  to  a  re- 
mainder-man or  reversioner  (a),  which  would  be  the 
case  upon  what  is  properly  a  discontinuance.  LUtkton, 
in  s.  637,  states :  *'  Note,  that  an  estate  tail  cannot  be 
discontinued  but  where  he  that  makes  the  discontinu- 
ance was  once  seised  by  force  of  the  entail,  unless  it  is 
by  reason  of  a  warranty ;"  and  he  puts  this  case  as  an 
instance :  —  ''If  there  be  grandfather,  tenant  in  tail, 
father  and  son,  and  the  grandfather  is  disseised  by  the 
father,  and  the  father  then  makes  a  feoffment  without 
warranty  and  dies,  and  then  the  grandfather  dies,  the 
son  may  well  enter  on  the  feoffee,  because  this  was  no 
discontinuance,  inasmuch  as  the  father  was  not  seised  by 
force  of  the  entail  at  the  time  of  the  feoffment,  but  was 
seised  in  fee  by  the  disseisin  of  the  gprandfather."  And 
upon  the  words  of  Uttkion,  '^  unless  it  be  by  reason  of 
a  warranty,"  Lord  Coke  has  this  comment :  — ''  For  in 
many  cases,  a  warranty  added  to  a  conveyance  is  said 
to  make  a  discontinuance  ab  efeciu,  although  he  that 

(«)  S«e  Zouek  ▼.  BamfM,  1  Leoo.  R.  SO.  M/m,  pa.  618. 
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1831.  made  the  coQyeyaxi<;e  wm  n^e?  seised  kj  fotca  of  the 
estate  tail,  because  it  doth  take  away  tbe^  entry  of  him 
that  right  hath,  aa  «  discontiimaiice  doth/'  Attd  after 
noticiog  that  had  the  father  survived  the  grafldfatker,  the 
son  might  nevertheless  have  entered  upofi  the  fiithcr'a 
deaths  be  adds — '^  But  if  the  feoffment  had  been  with 
warranty,  then  it  had  wrought  the  effisot  of  adisoonti* 
nuance."  In  LUtktan,  s.  698^  anotb^  instaoee  is  pat  of 
the  difference  which  a  warranty  occasions  by  taking  aw^ 
the  entry  of  the  issue  in  tail : — ^^  If  tenant  in  tail  be  dis- 
seised, uid  release  to  the  diaseisor  (wiUumt  wairantyX 
this  is  no  discontinuance,  but  <s»  601 )  if  he  releaae  to  die 
diteeisor,  and  bind  himself  and  his  heirs  to  warcuity,  and 
dies,  and  this  warranty  descends  upon  his  issue,  this 
is  a  discontinuance  by  reason  of  the  warranty/'  Loid 
Coke  gives  the  reason  of  this: — *'  If  the  issue  in  tail," 
he  says,  **  should  enter,  the  warraiity,  which  is  so  madi 
favoured  in  law,  should  be  destroyed,  and  therefore  it 
makes  a  discontinuance  to  the  end  that  if  assets  in  be 
simple  do  descend,  he  to  whom  the  rdeaae  is  made  may 
plead  the  same  and  bar  the  deiyiandant,  by  which  mesas 
all  rights  and  advantages  are  saved*.  The  reaaon  mikf 
the  warranty  in  such  case  would  be  destroyed,  may  be 
collected  from  Stynumt^t  case  (a);  fo^  that  case  eats* 
bUshed  this  position,  that  to  make  a  warranty  contribate 
to  woik  the  efiect  of  a  discontinuance,  it  most  be  an- 
nexed to  some  estate,  and  must  continue  so  annexed; 
for  the  instant  that  estate  is  determined,  the  power  of 
enforcing  the  warranty  ceases. 

To  what  estate,  then,  is  the  warranty  in  this  case  sd- 
nezed?  Johtij  the  cognizor,  had  no  estate.  When  ha 
levied  the  fine,  the  fine  opemted  in  its  creation  hy  es- 
toppel only,  and  though,  upon  Adam*B  death,  the  estate 

(a)  10  Co.  96.  ■• 
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which  J{Jm»  the  cognizor^  took  would  feed  the  estoppel*  1831. 
it  would,  we  think,  feed  it  only  so  long  as  it  rightfully 
might — that  is,  during  John,  the  cognizor's,  life,  and  no 
longer.  And  though,  if  the  lessor  of  the  plaintiff  was  at 
liberty  to  insist  upon  this  point,  it  might  not  admit  of  an. 
answer,  yet,  if  he  be  by  law  precluded  from  so  doing,  and 
if,  from  being  privy  to  Johuj  the  cognizor,  as  heir  in  tail, 
through  him  he  is  prevented  from  saying  that  the  par- 
ties to  the  fine  had  nothing  in  the  land  at  the  time  the 
fine  was  levied,  the  fine  will  have  the  sam^  effect  as 
against  him  ad  if  the  parties  to  the  fine  had  been  seised  at 
the  time  the  fine  was  levied ;  and  we  are  of  opinion  that 
by  law  be  is  so  precluded.  By  27  £dw.  1.  c.  1.  de 
FinHms  ievatis,  the  parties  to  a  fine  and  their  heirs  were 
prohibited  firom  avoiding  a  fine,  by  pleading  that  before 
and  at  ibe  time  of  the  fine,  and  afterwards,  the  demand- 
ants or  their  ancestors  were  always  seised ;  and  in  the 
Case  of  Fbm  (a),  the  effect  of  this  provision  is  stated 
distinctly  to  have  beea  to  take  away  from  the  issue  in  tail 
the  power  of  averring  quod  partes  JintB  nihil  habuerunU 
Sx6eptioa  had  been  there  taken  that  stat.  27  Ed.  1/  c.  1. 
did  not  extend  to  heirs  in  tail,  but  only  to  heirs  in  fee 
simple;  to  ^ich  it  was  answered,  that  although  the 
issue  in  tail  was  not  barred  by  any  fine  levied  by  his  an- 
cestor before  4  H.  7.  c.  24.,  yet  he  was  ousted  to  aver  in 
such  case,  quod  partes  finis  nihil  habuerunt ;  and  bdng 
privy  and  heir  to  him  who  levied  the  fine,  was  by  the 
statute  27  Ed.  1.  c.  1.  estopped  and  concluded  to  anni- 
hilate the  fine  of  his  ancestor  by  such  plea ;  and  although  it 
is  provided  by  the  statute  ife  doms  ''  Quod  finis  proprie  sit 
nuUus^  that  is  to  say,  to  bar  the  right  of  the  issue  in  tail, 
yet  it  is  an  estoppel  to  him  to  say,  quod  partes  finis  nihil 
habuerunt:  and  Lord  Coke  refers  to 22  Ed.  3.  17,  and  33 
Ed.  3.,  Fitzherberfs  Abridgment,  tit.  Estoppel,  pi.  280, 

(a)  3  Co,  89.  au 
If    M 
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1831         where  instances  of  such  estoppel  occun    In  Lord  Zouck 
▼•  Bamfield  (a)^  it  was  said  by  the  justices  "  that  the  sta- 
tute de  donis  doth  avoid  the  fine  as  to  the  foreclosing  of 
the  issue  in  tail  of  his  formedon,  yet  it  remaineth  in  force 
to  restrain  the  heir  in  tail  from  averring  a  thing  against 
the  fine,  as  well  as  the  heir  in  fee  simple ;  and  in  all 
cases  where  he  against  whom  a  fine  is  pleaded,  claims 
by  him  who  levied  the  fine,  he  shall  not  have  the  same 
averment.    If  my  father,  tenant  in  tail  or  tenant  in  fee, 
grant  the  land  by  fine,  and  afterwards  I  make  title  to 
the  same  land  by  the  same  ancestor,  I  shall  not  be  re- 
ceived to  say  that  they  who  were  parties  to  the  fine  had 
not  any  thing  at  the  time  of  the  fine  levied."    Upon 
these  authorities,  we  are  of  opinion  that  the  lessor  of 
the  plaintiff,  who  is  clearly  privy  to  John  the  cogniaor, 
and  claims  as  heir  in  tail  by  him,  is  estopped  from  say* 
ing  that  there  was  not  a  proper  seisin  at  the  time  this 
fine  was  levied ;  and  that  it  must  therefore  be  taken  as 
against  him,  that  the  fine  created  an  estate  to  which 
the  warranty  was  annexed;  and  that  to  protect  sodi 
warranty,  and  prevent  the  lessor  of  the  plaintiff  from 
destroying  such  estate,  and  thereby  screening  any  assets 
he  may  have  by  descent  from  claim  under  such  warranty, 
the  fine  in  this  case  had,  by  reason  of  the  warranty,  the 
e£Pect  of  a  discontinuance ;  that  the  entry  of  the  lessor  of 
plaintiff  is  consequently  taken  away ;  and  that  the  rale 
for  a  nonsuit  ought  to  be  absolute. 

Rule  absolute. 

(a)  1  Loon.  S3. 
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3lst  May  183L 
In  future  it  will  not  be  necessary  to  give  a  rale  to 
bring  in  demurrer  books,  but  a  motion  for  a  concilium 
may  be  made  without  it,  and  it  will  be  sufficient  to  de- 
liver the  books  to  the  Barons  two  days  before  the  day  of 
argnment* 

Trinity  Term,  1  W.4. 
Whereas,  since  the  statute  of  7  and  8  Geo.  4.  c.71.  in- 
stances have  occurred  in  which,  upon  proceedings  in  the 
Court  of  Exchequer,  by  way  of  subpoena  and  attach- 
ment, defendants  have  been  arrested  upon  writs  of 
attachment,  notwithstanding  the  same  have  not  issued 
for  a  bailable  cause  of  action,  and  it  is  desirable  that 
such  practice  shall  be  discontinued.  It  is  therefore 
ORDERED,  that,  from  thenceforth,  no  arrest  shall  be  made 
upon  any  such  writ  of  attachment,  unless  the  same  shall 
be  for  a  bailable  cause  of  action,  and  «hall  be  duly  marked 
and  indorsed  for  bail. 

Lyndhurst. 

!•  Bayley. 

W.  Garrow. 

J.  Vaughan. 

W.  Holland. 
3lsi  May  1831. 

M  M    2 
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EXCHEQUER. 

LAST  DAY  OP  TRINITY  TBRM,  I  WILLIAM  IV.  18S1. 


PottiDK  in  and        It  IS  ORDERED,  That  a  defendant  may  justify  bail  at 

JusUrjiDg  bail.  x      i.-   i.  *i.  x    • 

the  same  time  at  which  they  are  put  in,  upon  giving 

four  days'  notice  for  that  purpose,  before  eleyen  o'clock 

inqatring  after    in  the  momiug,  and  exclusive  of  Sunday.    That  if  the 

plaintiff  is  desirous  of  time  to  enquire  after  the  bail,  and 
shall  give  one  day's  notice  thereof,  as  aforesaid,  to  the 
defendant,  his  attorney  or  agent,  as  the  case  may  be, 
before  the  time  appointed  for  justification,  stating  there- 
in what  further  time  is  required,  such  time  not  to  ex- 
ceed three  days  in  the  case  of  town  bail,  and  six  days  in 
the  case  of  country  bail,  then  (unless  the  Court  or  a 
Judge  shall  otherwise  order)  the  time  for  putting  in  and 
Notice  of  bail—  justifying  bail  shall  be  postponed  accordingly,  and  all 
coDtenu.  proceedings  shall  be  stayed  in  the  mean  time. 

And  it  is  further  ordered,  That  every  notice 
of  bail  shall,  in  addition  to  the  descriptions  of  the  bail 
mention  the  street  or  place,  and  number  (if  any),  wheie 
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each  of  the  bail  resides,  and  all  the  streets  or  places,  and 
numbers  (if  any),  in  which  each  of  them  has  been  re- 
sident at  any  time  within  the  last  six  months,  and  whe- 
ther he  is  a  housekeeper  or  freeholder. 

And  it  is  further  ordered,  That  if  the  notice  Cosuof  jofttu 
of  bailshall  be  accompanied  by  an  affidavit  of  each  of  the  ing  bail. 
bail  according  to  the  form  hereto  subjoined,  (p.  525.)  and 
if  the  plaintiff  afterwards  lexcept  to  such  bail,  he  shall,  if 
such  bail  are  allowed,  pay  the  costs  of  justification,  and 
if  such  bail  are  rejected,  the  defendants  shall  pay  the 
costs  of  opposition,  unless  the  Court  or  a  Judge  thereof 
shall  otherwise  order. 

And  it  is  further  ordered.  That  if  the  plaintiff  TakiDg  reoogoi- 
shall  not  give  one  day's  notice  of  exception  to  the  bail,  ^^^ru 
by  whom  such  affidavit  shall  have  been  made,  the  re- 
cognizance of  such  bail  may  be  taken  out  of  Court  with- 
out other  justification  than  such  affidavit. 

And  IT  IS  further  ordered,  That  the  bail,  of  cbaoging  bail. 
whom  notice  shall  be  given,  shall  not  be  changed  with- 
out leave  of  the  Court  or  a  Judge. 

And  it  is  further  ordered,  That  with  every  de-  particaiars  of 
claration,  if  delivered,  or  with  the  notice  of  declaration,  ^«»«nd  ina»t  be 

'  '   dehfered  with 

if  filed,  containing  counts  in  Indebitatus  Assumpsit j  or  certain  deciara- 

debt  on  simple  contract,  the  plaintiff  shall  deliver  full  ucea  of  decia- 

particulars  of  his  demand  under  those  counts,  where  "^""•* 

such  particulars  can  be  comprised  within  three  folios ; 

and  where  the  same  cannot  be  comprised  within  three 

folios,  he  shall  deliver  such  a  statement  of  the  natui^  of 

his  daim,  and  the  amount  of  the  sum  or  balance  which 

he  claims  to  be  due,  as  may  be  comprised  within  that 

number  of  folios.    And  to  secure  the  deliveiy  of  par-  cosu  where 

ticulais  in  all  such  cases,  it  is  further  ordered,  J"iiSi!ered?' 
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that  if  any  dechration  or  notice  shall  be  delirered  with* 

out  Buch  particulars^  or  such  statement  as  aforesaid,  and 

a  Judge  shall  afterwards  order  a  delivery  of  particohrs, 

the  plaintiff  shall  not  be  allowed  any  costs  in  respect  of 

any  summons  for  the  purpose  of  obtaining  such  order, 

AiiB«xiiii(  parti-  or  of  the  particulars  he  may  afterwards  deliver.    And 

■I^Mdiet-     ^^^  ^  ^^P7  o^  ^b®  particulars  of  the  demand,  and  also 

•^  T^jS      P^^rticulars  (if  any)  of  the  defendant's  set-off,  shall  be 

wUhBMnhai.     annexed  by  the  plaintiff's  attorney  to  every  record  at 

the  time  it  is  entered  with  the  Judge's  marshaL 

DefaDdntfl,  AnD   IT    IS    FURTHER    ORDERED,  That  UpOU  every 

9nor  Dot,  mut  declaration,  delivered  or  filed,  on  or  before  the  last  day 

im^'^ill^to  ^f  ^'^y  ^^^^'  ^^^  defendant,  whether  in  or  out  of  any 
dMiwAtioos  prison,  shall  be  compellable  to  plead  as  of  such  term 
hit  daj  of  term,  without  being  entitled  to  any  imparlance. 

Noo-prot.  And  it  is  further  ordered.  That  no  judgment 

of  non  pros  shall  be  signed  for  want  of  a  declaration,  re* 
plication,  or  other  subsequent  pleading,  until  four  days 
next  after  a  demand  thereof  shall  have  been  mad^  in 
writing,  upon  the  plaintiff,  his  attorney  or  agent,  as  the 
case  may  be. 

SamnoNMi  b«-       ^ND  IT  IS  FURTHER  ORDERED,  That  hereafter  it 

fore  ft  jadge 

ooofined  to  two.  shall  not  be  necessary  to  issue  more  than  two  summonses 

for  attendance  before  a  judge  upon  the  same  matter ;  and 
the  party  taking  out  such  summonses  shall  be  entided 
to  an  order  on  the  return  of  the  second  summons,  unless 
cause  is  shown  to  the  contrary. 

D«liT6riag  de-  AnD  IT  IS  FURTHER  ORDERED,  That  DO  decIarstiOB 

olftrfttioo  dt  btttt 

de  bene  esse  shall  be  delivered  until  the  expiration  of  six 
days  from  the  service  of  the  process  in  the  case  of  pro- 
cess which  is  not  bailable,  or  until  the  expiration  of  six 
days  from  the  time  of  the  arrest  in  case  of  bailabk  pro^ 
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cess ;  and  such  six  days  shall  be  reckoned  inclusive  of 
the  day  of  such  service  or  arrest. 

And  it  is  further  ordered,  That  declarations  in  SwringdecU- 

«  1  ■     i*  1      /.  1  i.  ratioDi  io  eject- 

ejectment  may  be  served  before  the  first  day  of  any  term,  meat  before  Snt 
and  thereupon  tlie  plaintiffshali  be  entitled  to  judgment  ^•J^®^**""" 
against  the  casual  ejector,  in  like  manner  as  upon  de- 
clarations served  before  the  essoin  or  first  general  return- 
day. 

And  it  is  further  ordered,  That  before  taxation  Noticeof  um- 
of  costs,  one  day's  notice  shall  be  given  to  the  opposite 
party. 

And  it  is  further  oRDERED,Thatnoruletoshew  Rn'Mfor 
cause,  or  motion  shall  be  lequired,  in  order  to  obtain  a  ni  mauers  to 
rule  to  plead  several  matters,  or  to  make  several  avow-  l^J^^oi^^ 
ries  or  cognizances  ;  but  that  such  rules  shall  be  drawn 
up  upon  a  judge's  order,  to  be  made  upon  a  summons, 
accompanied  by  a  short  abstract  or  statement  of  the  in- 
tended  pleas,  avowries  or  cognizances.     Provided,  Cwet  where  n* 
That  no  summons  or  order  shall  be  necessary  in  the  fol-  mtj. 
lowing  cases,  that  is  to  say,  where  the  plea  of  non-as- 
sumpsit, or  nil  debet,  or  non  detinet,  with  or  without  a 
plea  of  tender  as  to  part,  a  plea  of  the  statute  of  limita- 
tions, setrofF,  bankruptcy  of  the  defendant,  discharge 
under  an  insolvent  act,  plene  administravit,  plene  admi- 
nistravit  prseter,  infancy,  and  coverture,  or  any  two  or 
more  of  such  pleas  shall  be  pleaded  together ;  but  in  ali 
such  cases,  a  rule  shall  be  drawn  up  by  the  proper  offi- 
cer, upon  the  production  of  the  engrossment  of  the  pleas, 
or  a  draft  or  copy  thereof. 

And  it  is  further  ordered.  That  these  Rules  Commenceinciit 
shall  take  effect  on  the  first  day  of  next  Michaelmas 
term,  except  the  rule  as  to  the  service  of  declarations  in 
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ejectment,  which  shall  take  effect  from  the  25th  day  of 
October  next. 

Tentebden.  J.  Vaughan. 

N.  C.  Tin  DAL.  J.  Parke. 

Lyndhvrst.  W.  Bolland. 

J.  BaYLEY.  J.  B.  BOSANQUET. 

J.  A.  Park.  W.  E.Taunton. 

J.  LiTTLEDALE.  E.  H.  AlDERSON. 

S.  Gaselee.  J.  Patteson. 


FORM  OF  AFFIDAVIT  [Of  Bail.    See  p.  522.] 
IN  THE 

Between,  &c. 
A.  B.,  one  of  the  bail  for  the  above-named  defendant,  raaketh 
oath,  and  saith,  tliat  he  is  a  housekeeper,  [ot  freeholder  tu  the  c«w 
may  be']  residing  at  [describing  particularly  the  street  orplace^  and 
number,  if  any, 1  that  he  is  possessed  of  property  to  the  amoont  <tf 
£.  —  [the  amount  required  by  the  practice  of  the  courts^  over  and 
above  all  his  just  debts ;  [if  bail  in  any  other  action  add  **  and 
every  other  sum  for  which  he  is  now  bail;"]  that  he  is  not  bail 
for  any  defendant  except  in  this  action,  [or  if  bail  in  any  other  ac- 
tion or  actions  add  "  except  for  ,C.  D.  at  the  suit  of  E.  F.  m  the 

court  of ,  in  the  sxun  of  £ ;  for  G.  H.,  at  the  suit  of  I.  K. 

in  the  court  of ,  in  the  sum  of  £ " ;  specifying  the  seterai 

actions  mth  the  courts  in  which  they  are  brought^  and  the  earns  » 
which  the  deponent  is  bailf]  that  the  deponent's  property,  to  the 

amount  of  the  said  sum  of  £ ,  [and  if  bail  in  any  other  action 

or  actions  **  of  all  other  sums  for  which  he  is  now  bail  as  afore- 
said,"] consists  of  [here  specif y  the  nature  and  value  of  the  property, 
in  respect  of  which  the  bail  proposes  to  justify  as  follows  s-^  stock  in 

trade,  in  his  business  of ,  carried  on  by  him  at ,  of  the 

value  of  £ ;  of  good  book  debts  owing  to  him  to  the  amoont 

of  £ ;  of  furniture  in  his  house,  at ,  of  the  value  of  £— ; 

of  a  freehold  or  leasehold  farm,  of  the  value  of  £ .  situate 

at ,  occupied  by j  or  of  a  dweUing-houae  of  the  valae  of 

£ ,  situate  at ,  occupied  by ,  or  of  other  property, 

particularizing  each  description  of  property,  with  the  value  thereof;] 

and  that  the  deponent  hath  for  the  last  six  months  resided  at 

[describing  the  place  or  places  of  such  residence*] 
Sworn,  &c. 
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Whereas  declarations  in  actions  upon  bills  of 
exchange,  promissory  notes,  and  the  counts,  usually 
called  the  common  counts,  occasion  unnecessary  ex- 
pence  to  parties  by  reason  of  their  length,  and  the 
same  may  be  drawn  in  a  more  concise  form ;  Now 
for  the  prevention  of  such  expense,  It  is  ordered. 
That  if  any  declaration  in  assumpsit  hereafter  filed  or  de- 
livered, and  to  which  the  plaintiff  shall  not  be  entitled 
to  a  plea  as  of  this  term,  being  for  any  of  the  demands 
mentioned  in  the  schedule  of  forms  and  directions,  an- 
nexed to  this  order,  or  demands  of  a  like  nature,  shall 
exceed  in  length  such  of  the  said  forms  set  forth  or  di- 
rected in  the  said  schedule,  as  may  be  applicaUe  to  the 
case ;  or,  if  any  declaration  in  debt  to  be  so  filed  or  deli- 
vered for  similar  causes  of  action,  and  for  which  the  ac- 
tion of  assumpsit  would  lie,  shall  exceed  such  length, 
no  costs  of  the  excess  shall  be  allowed  to  the  plaintiff  if 
he  succeeds  in  the  cause ;  and  such  costs  of  the  excess 
as  have  been  incurred  by  the  defendant,  shall  be  taxed 
and  allowed  to  the  defendant,  and  be  deducted  from  the 
costs  allowed  to  the  plaintiff.  And  it  is  further 
ORDERED,  That  on  the  taxation  of  costs,  as  between 
attorney  and  client,  no  costs  shall  be  allowed  to  the  at- 
torney in  respect  of  any  such  excess  of  length ;  and  in 
case  any  costs  shall  be  payable  by  the  plaintiff  to  the 
defendant  on  account  of  such  excess,  the  amount  thereof 
shall  be  deducted  from  the  amount  of  the  attorney's 

biU. 

Tenterden.  J.  Vaughan. 

N.  C.  TiNDAL.  J.  Parke. 

Lyndhurst.  W.  Bolland. 

J.  Bayley.  J.  B.  Bosanquet. 

'    J.  A.  Park.  W.  E.  Taunton. 

J.  LlTTLEDALE.         E.  H.  AlDERSON. 

S.  Oaselee.  J.  Patteson. 
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SCHEDULE  OP  FORMS  AND  DIRECTIONS. 


Count  on  a  promiuofy  note  agatmi  the  maker,  by  payee  or  inthrtee, 

n$  the  cine  may  be. 

For  that  whereas  the  defendaat,  on  the day  of ,  in  the 

yew  of  our  Lord  — ^,  at  London  [or,  m  the  county  c/-— ]  wmik 
hae  pronuMory  note  in  wnting«  and  deUvered  the  same  to  the  plain- 
tiff, and  thereby  promised  to  pay  to  the  plaintiff  £. , days 

[weeksj  or  months]  after  the  date  thereof^  [or  as  the  fact  may  be,} 
which  period  has  now  elapsed ;  [or,  if  the  note  be  payable  to  A.  B-l 
and  then  and  there  delivered  the  same  \a  A  B.,  and  thereby 

promwed  to  -pay  to  the  said  A.  B,  or  order  £. , days 

[weeks*  or  months]  after  the  date  thereof,  [oriw  the  fact  mmybcl 
which  period  has  now  elapsed ;  and  the  said  A.  B.  then  and  there 
indorsed  the  same  to  the  plaintiff,  whereof  the  defendant  then  and 
there  had  notice,  and  then  and  there  in  consideration  of  the  pre- 
mises, promised  to  pay  the  amomit  of  the  said  note  to  the  plaintifi, 
aiooording  to  the  tenor  and  effect  thereof. 

Count  on  a  promissory  note  against  payee  by  indorsee. 

Whereas  one  C.  D,  on  the day  of in  the  year  of  ovr 

liord at  London  [or  in  the  county  of ]  made  his  promis- 
sory note  in  writing,  and  thereby  promised  to  pay  the  defendant  or 

order  £. , days  [weeks,  or  months]  after  the  date  thereof, 

[or  as  the  fact  may  be'}  which  period  has  now  elapsed ;  and  the  de^ 
fendant  then  and  there  indorsed  the  same  to  thepaintiC^  [or  ami 
the  defendant  then  and  there  indorsed  the  same  to  X.  Y.  and  the  mkt 
X,  Y,  then  and  there  indorsed  the  same  to  the  plain^i'^  and  the 
C.  D.  did  not  pay  the  amomit  thereof,  although  the  same 
there  presented  to  him  on  die  day  when  it  became  due ;  of  all 
^whioh  the  defendant  then  and  there  had  due  notice. 

Count  on  a  promissory  note  against  indorser  by  indorsee. 

AVhereas  one  C.  D,  on at  London,  [or  in  the  county  of ,^ 

made  his  promissory  note  in  writing  and  thereby  promised  to  pay 

to  X,  y.  or  order  £. , days  [weeks,  or  months]  after  the 

date  thereof,  [or  as  the  fact  may  be,]  which  period  has  now  elapsed  ; 
and  then  and  there  delivered  he  said  note  to  the  said  X,  Y.,  and  the 
said  X.  F.  then  and  there  indorsed  the  same  to  the  defendant,  and 
the  defendant  then  and  there  indorsed  the  same  to  the  plaintiff; 
[or,  and  the  defendant  then  and  there  indorsed  the  same  to  Q.  R*  atul 
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lAe  saui  Q.  R.  tkemmid  tkef^  indorted  ihe  same  to  thepiamiiff']  i^id 
the  said  C.  D,  did  not  pay  tlie  amovnt  thereof,  f^though  the  same 
was  there  presented  to  hun  on  the  day  when  it  became  due ;  of 
an  which  the  defendant  then  and  there  had  due  notice. 

CmnU  tm  im  inland  bill  ofeaehange  agaimt  the  acceptor  b§  tSe 

drawer,  Mf^  ako  paffee. 

Whereas  the  phdntiff  on  ^—',  at  London  {pe  m  ike  county 

of ^J  made  his  bill  of  exchange  in  wriUng  and  ifirected  the 

same  to  the  defendant,  and  thereby  required  the  defendant  to  pay 

to  the  plaintiff  £. , days  [weeks,  or  months]  after  the 

date  lor  sigjit]  thereof,  which  period  has  now  elapsed  $  and  the  de- 
fendant tiien  and  there  aooepted  the  said  bill,  and  promised  llie 
plaintiff  to  pay  the  same,  according  to  the  tenor  and  effect  thereof 
and  of  hb  said  acceptance  thereof,  but  did  not  pay  the  same  when 
due. 

,    ComtU  on  an  inland  bUi  qf  exchange  agaimt  the  acceptor  b]f  the 

drawer,  not  being  the  pap ee. 

Whereas  the  plaintiff  on ,  at  London  [or  in  the  county  of 

— — ,1  made  his  bill  of  exchange  in  writing,  and  directed  the  same 
to  the  defendant,  and  thereby  required  the  defendant  to  pay  to 

O,  P.  or  order  £.— ^,  days  [weeks  or  months]  after  the  date 

[iM'sight]  thereof  which  period  has  now  elapsed,  and  then  and  there 
deliyered  the  same  to  the  said  O.  P.  and  the  said  defendant  then 
and  there  accepted  the  same,  and  promised  the  plaintiff  to  pay  the 
same  according  to  the  tenor  and  effect  thereof  and  of  his  ac- 
ceptance thereof;  yet  he  did  not  pay  the  amount  thereof,  al- 
though the  said  btU  was  there  presented  to  him  on  the  day  when 
it  became  due,  and  thereupon  the  same  was  then  and  there  re- 
turned to  the  plaintiff;  of  all  which  the  defendant  then  and  there 
had  notice. 

Count  on  an  inland  bill  of  exchange  agaimt  the  acceptor  by  indoroee. 

Whereas  one  E,F,  on ,  at  London,  [or  in  the  county  of ,"] 

made  his  bill  of  exchange  in  writing,  and  directed  the  same  to  the 
defendant,  and  thereby  required  the  defendant  to  pay  to  the  said 

E.  F.  [or  to  H,  (?.]  or  order  £ , days  [weeks,  or  months] 

after  date  [or  sight]  thereof,  which  period  is  now  elapsed,  and  the 
defendant  then  and  there  accepted  the  said  bill,  and  the  said  E.  F, 
[or  the  mid  H.  GJ]  then  and  there  indorsed  the  same  to  the  plain- 
tiff; [or,  and  the  said  E.  F,  or,  the  said  H.  G,  then  and  [there  in- 
dorsed the  same  to  K.  J.  and  the  said  K»  J.  then  and  there  indorsed 
the  same  to  the  pkint^$']  of  all  which  the  defendant  then  and 
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(here  had  da0iiotioe»  and  thea  aad  there  promiaed  the  pbintiff 
to  pay  the  amoant  thereof  aocording  to  the  tenor  and  cSbgI 
thereof,  and  of  hia  aooepta&oe  thereof. 

Cimni  tm  an  inland  bill  of  exchange  agmmt  the  acceptor  b^  ike 

papee. 

Whereas  one  E,  F,  on ,  at  London,  [or  in  the  county  cf — ^,1 

made  hia  bill  of  exchange  hi  writing,  and  directed  the  aanie  to 
the  defendant,  and  thereby  required  the  defendant  to  pay  lo  the 

pbdntiff  £.  ^^,   days  [weeks,  or  months]  after  the  date  [«r 

eight]  thereof,  which  period  has  now  elapsed  and  the  defendant 
then  and  there  accepted  the  same,  and  promised  the  piaintiir  to 
pay  the  same  according  to  the  tenor  and  effisct  thereof,  and  of  fait 
acceptance  thereof. 

Couni  on  an  inland  bill  of  exchange  againit  the  drawer  by  payee  tm 

non-^tcceptance. 

Whereas  the  defendant  on ^  at  London  [or  in  the  coantg 

of ,"]  made  his  bin  of  exchange  In  writing,  and  directed  iSttt 

same  to  J.  K.  and  thereby  required  the  said  •/.  K,  to  pay  to 

the  plaintiff £. ^ days  [weeks,  or  months]  aftertfae  date  [«r 

sight]  thereof,  and  then  and  there  delivered  the  same  to  the  said 
plaintiff,'  and  the  same  was  then  and  there  presented  to  the  said 
«/.  K.  for  acceptance,  and  the  said  J,  K,  then  and  there  refoaed  to 
accept  the  same ;  of  all  whkh  the  defendant  then  and  there  had 
due  notice. 

Count  on  an  inland  bill  of  exchange  against  drawer  by  indorsee  m 

non-acceptance. 

Whereas  the  defendant  on ,  at  London,  [or  m  the  cemUy  ^ 

^,]  made  his  bill  of  exchange  Jn  writing,  and  directed  the  same 

to «/.  K,  and  thereby  required  the  said  •/.  K.  to  pay  to  the  order  of 

the  said  defendant  £. ,  days  [weeks,  or  months]  after  the 

sie^t  [or  date]  thereof  and  the  said  defendant  then  and  tiiere  in- 
dorsed the  same  to  the  pluntiff ;  [or,  and  the  said  defendant  then 
and  there  indorsed  the  same  to  L,  M,  and  the  said  L.Af,  then  and 
there  indorsed  the  same  to  the  plaintiff]  and  the  same  was  then  and 
there  presented  to  the  said  •/.  K,  for  acceptance,  and  the  said  •/.  K, 
then  and  there  refused  to  accept  the  same ;  of  all  which  the  de- 
fendant then  and  there  had  due  notice. 


Count  on  an  inland  bill  of  exchange  against  inderser  by  m 

on  non-acceptance. 
And  whereas  one  A^.  O.  on  — ,  at  London  [cr  in  thecmmiy 
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of ]  made  his  bill  of  exchange  in  writing,  and  directed  the 

same  to  P,  Q.  and  therebyrequired  the  said  P.  Q,  to  pay  to  his  or- 
der £. — ,  —  days  [weeks,  or  months]  after  the  date  [or  sight]  there- 
of, and  the  said  A^.  O,  then  and  there  indorsed  the  said  bill  to  the 
defendant,  [or  to  R.  S,  and  the  md  R,  S,  then  and  there  Mareed  the 
tame  to  the  defendant,"]  and  the  defendant  then  and  there  indorsed 
the  same  to  the  plaintiff,  and  the  same  was  then  and  there  pre- 
sented to  the  sud  P.  Q.  for  acceptance,  and  the  said  P,  Q,  then 
and  there  refiised  to  accept  the  same;  of  all  which  the  defendant 
then  and  there  had  due  notice. 

Count  on  an  inland  bUi  of  exchange  against  payee  by  indorsee' on 

wm^cceptance. 

Whereas  one  N.  0.  on ,  at  London  [or  in  the  county  of^-^,"] 

made  his  biU  of  exchange  in  writing,  and  directed  the  same  to  P,  Q, 
and  thereby  required  the  said  P.  Q*  to  pay  to  die  defendant  or 

order  £. — — , days  [weeks^ormonths]  after  the  date  [orsight] 

thereof,  and  thenand  there  de)wered  the  same  to  the  defendantyand 
the  defendant  then  and  there  indorsed  the  said  biQ  to  the  plain- 
tiff, [or  to  R,  S.  and  the  said  R.  S,then  and  there  indorsed  the  same 
to  the  plaintiff,^  and  the  same  was  then  and  there  presented  to  the 
said  P.  Q.  for  acceptance,  and  the  said  P.  Q,  then  and  there  re* 
fused  to  accept  the  same ;  of  all  which  the  defendant  then  and 
there  had  due  notice. 

Direction  for  declaration  on  bills  where  actions  brought  after  time  of 

payment  eapired, 
1st,  On  bills  payable  after  date.^U  the  declaration  be  against  any 
party  to  the  bill  except  the  drawee  or  acceptor,  and  the  bill  be 
payable  at  any  time  after  date,  and  the  action  not  brought  till  tlie 
time  is  expired,  it  win  be  necessary  to  insert,  as  in  declarations 
on  promissory  notes,  immediately  after  the  words  denoting  the 
time  appointed  for  payment,  the  following  words,  viz. :  which  pC' 
rhd  has  now  elapsed,  and,  instead  of  averring  that  the  bill  was  pre- 
sented to  the  drawee  for  acceptance,  and  that  he  refused  to  accept 
the  same,  to  allege  that  the  drawee  [naming  him]  did  not  pay  the 
said  bill,  although  the  same  was  there  presented  to  him  on  the  day 
when  it  became  due, 

2d,  On  Bills  payable  after  sight,  —  And  if  the  declaration  be 
against  any  party  except  the  drawee  or  acceptor,  and  the  bill  be 
payable  at  any  time  after  sight,  it  will  be  necessary  to  insert,  after 
the  words  denoting  the  time  appointed  for  payment,  the  following 
words,  viz. :  and  the  said  drawee  [naming  him]  then  and  there  saw 
and  accepted  the  same,  and  the  said  period  has  now  elapsed,  and  in- 
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8fe^  of  sieging  dnt  the  bin  wm  preMnted  for  aoceptanee  and 
refused,  to  allege  that  ihe  drawee  [Darning  him]  M  mot  pm§  ihe 
mid  aU,  although  the  same  uhu  pretented  to  him  an  the  dag  wkem  k 
became  due. 


DtreetioMfoT  Declaratiofu  on  BUU  or  Notee  payaide  at 

If  a  Note  or  Bill  be  payable  at  tight,  the  form  of  the  dedan- 
tion  must  be  varied  so  as  to  suit  the  ease,  which  may  be  easily 
done. 

On  Foreign  Bills, 
Declaration  on  foreign  diUb  may  be  drawn  according  to  the  prin- 
ciple of  these  forms,  with  the  necessary  variations. 

Common  CounU. 

Whereas  the  defendant  on ,  at  London,  [or  in  the  cmaU§  ef 

^  was  indebted  to  the  plaintiff  in  £. ^  for  the  price  and 

value  of  goods  then  and  there  bargained  \pr  sdd}  and  sold  \pr  de- 
livered] by  the  plaintiff  to  the  defendant,  at  his  request : 

^'  And  in  £. ,  for  the  price  and  vahie  of  work  then  and  ^loe 

done,  and  materials  for  the  same  provided  by  the  plaintiff  for  ^ 
defendant,  at  his  request : 

And  in  £. ^  icst  money  then  and  there  lent  by  the  plaintiff  to 

the  defendant  at  his  request : 

And  in  £.  —  ,  for  money  then  and  there  paid  by  the  pfamitiff 
for  the  use  of  the  defendant,  at  his  request : 

And  in  £. ,  fw  money  then  and  there  received  by  tfie  de- 
fendant for  the  use  of  the  plaintiff: 

And  in  £. ^  for  money  found  to  be  due  firom  the  -dsfrndait 

to  the  plaintiff,  on  an  account  then  and  there  stated  between  tiicm. 

General  Condueion, 

And  whereas  the  defendant  afterwards,  on,  &c.  in  oansideraiioit 

of  the  premises  respectively,  then  and  there  promiaed  to  pay  die 

sud  several  monies  respectively  to  the  plaintifl^  on  request :  Ycft 

he  hath  disregarded  his  promises,  and  hath  not  paid  any  of  the  said 

monies  or  any  part  thereof;  to  the  plaintiff's  damage  of  £.  •: , 

thereupon  he  brings  suit.  Sec. 

Direction  as  to  the  General  Condushn. 
If  the  declaration  contains  one  or  more  counts  against  the 
ker  of  a  note  or  acceptor  of  a  bill  of  exchange,  it  will  be  pn^scr  to 
place  them  first  in  the  declaration,  and  then  in  the  general  con- 
clusion to  say,  promised  to  pay  the  said  last-mentioned  severai  mo- 
nies respectively. 
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Harrison  flgaiiu/ .  Jlf«y  31. 

3D    V.  RICHARDS  moved  for  an  attachment  against  J^^lSShe*- 
the  sheriff  of  Middlesex^  for  not  bringing  in  the  riff  for  not 
body;  but  it  appearing  that  the  sheriff  had  entered  an  ^*^J^*^  ** 
appearancei  though  after  the  body-rule  had  eiLpired,  {a) 

Bayley  B.  refused  the  rule. 


Cross  ogaifu^  Williams.  JuneQ. 

TLfANNJNG  had  resisted  the  justification  of  a  bail  A  bail  by  af. 

by  affidavit,  on  a  cross-affidavit  by  the  plaintiff's  jected,  on  af- 

^torney,  thajt  he  was  holder  of  a  promissory  note  of  f^j^l**^****^ 

which  the  proposed  bail  was  maker,  and  which,  though  nouredanote 

overdue,  he  had  neglected  to  pay.    The  time  for  justi-  ^J^fJ^^'being'' 

fying  having  been  enlarged^  stated  on  his 

behalf  for  so 
doing. 

Wyborn  stbewed  cauie,  but — 

Per  Curiam*  —  As  it  was  the  duty  of  the  proposed 
bail  to  pay  the  promissory  note,  he  cannot  be  permitted 
to  justify  unless  he  can  state  a  satisfactory  reason  for 
dishonouring  it,  which  he  has  not  done. 

Bail  rejected.  (Jb) 

(a)  Qumrt,  ihould  not  (he  iheriff  bare  pat  id  haill    Tidd,  811. 
(^)  See  Tidd,  Olb  tdlt  974.  U  294. 
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Roberts  against  Wright. 

June  8.  ASSUMPSIT  on  a  ?mtten  agreement,  that  on  com- 

..       ^  pletion  of  work  stipulated  for,  the  contract  was  to 

may  be  be  considered  an  I.  O.  U.  for  100/.  to  be  immediatdj 

«  a"clVon  P"<i  by  defendant. 

a  written 

nat  under  J.Jervii  moved  to  discharge  a  rule  to  change  the 

seal,  where      venue  from  Carnarvonshire  to  Denbighshire,    obtained 

the  plaintiff  ^     m^     -        -n  i       »•  i.-  t  *i. 

does  not  un-  on  the  usual  affidavit  From  the  disUmce  at  wnicn  tbe 
^>e*material  P^aintiflPs  attorney  resided,  the  rule  had  become  absolute 
evidence  in  before  cause  could  be  shewn  against  it.  (a)  The  Court 
county.  ordered  notice  of  this  motion  to  be  given  to  the  defendant, 

and  on  the  1 1  th  otJune,  J,  Jervis  shewed  for  cause  against 
the  original  rule,  that  the  action  was  substantially  brought 
on  an  I.  O.  U.,  which,  though  it  does  not  require  a  stamp, 
has  every  other  quality  of  a  bill ;  nor  will  the  venue  in 
general  be  changed  in  an  action  on  a  written  agreement, 
e.  g.  a  charter-party,  Morris  v.  Hurry  (b).  That  fact 
appears  from  the  declaration,  so  that  Picard  v.  Feather^ 
stone  (c)  does  hot  apply. 

Henderson,  in  support  of  the  original  rule. — ^There  is  no 
count  on  an  I.  O.  U.,  and  as  by  the  agreement  the  money 
is  only  payable  on  a  contingency,  it  is  not  a  bill  so  as  to 
require  special  ground  to  be  shewn  for  changing  the  ve* 
nue.  As  a  simple  contract,  and  nullius  lod,  it  is  unaffect- 
ed by  the  rule  of  not  changing  the  venue  in  actions  on 
specialties,  which  proceeds  on  their  attribute  of  locality 
by  being  bona  notabilia  where  they  happen  to  be. 

Lord  Lyndhurst  C.  B. — For  the  purpose  of  support- 
ing this  rule,  it  is  sufficient  to  shew  that  the  decisiooB 

(a)  See  anU,  2S6.  note  (a).        (6)  7  Taont.  306.        (r)  4  Biog.  S9. 
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against  changing  the  venae  do  not  include  every  action        1831. 
on  a  written  instrument  not  under  seal.  Roberts 


Batlet  B. — The  Court  will  not  refuse  to  change 
the  venue  on  every  written  instrument  not  under  seal^ 
though  it  will  not  be  changed  in  an  action  on  a  protnis- 
Bory  note  or  bill  of  exchange,  unless  special  ground  be 
shewn  on  affidavit  (a).  Here  the  plaintiff  does  not  un- 
dertake to  give  material  evidence  in  Carnarvonshire,  so 
as  to  be  entitled  to  retain  or  bring  back  the  venue,  (b) 

Rule  absolute  to  change  the  venue,  (c) 

(a)  Abob.  2  Chitt.  B.  418. 

(&)  See  HMcry  v.  JSMtry,  6  Pri.  936.  So  io  K.  B.  Prke,  Bt.  v.  Wood- 
hum,  6  Eaat,  233.     Bmoden  r.  Olataon,  6  Pri.  850.  tares  oe  the  dieUuice 

» 

of  Uie  witnesses'  residence  from  the  place  of  trial  onder  the  first  venae. 

(c)  Id  Mtreer  ▼.  Waier»,  dd  Map,  ISSl,  the  Exoheqner  betd  that  a  rule 
to  ebaage  the  venae  eo(il4  not  be  drawn  ap  tHl  the  oanse  of  aotion  wos  dia* 
olosed^  80  as  to  aee  if  it  was  a  proper  case  for  ofaanging  the  venve.  CUurk" 
stm  moved.  In  K.  B.  the  rale  is  drawn  np  on  reading  the  affidavit  and  iho 
dechtratwH  in  the  oanse. 


9. 

Wright. 


BB 


Lloyd  v.  Davis. 


^  I  TRESPASS  against  a  constable,  for  assaulting  the  A  plaintiff 

give  security 
It.  V.  Richards  moved  to  stay  proceedings  till  the  disdosehis 

plaintiff  should  give  security  for  costs,  or  disclose  his  P'*<^  ^^  '^®"" 

•  dcnce  wbere 

place   of  residence.      The   affidavit  stated^   that  not-  there  is  no 


if^ithstanding  many  inquirieS|  the  plaintiff's  residence  doubt  whe- 
could  not  be  discovered  to  be  in  this  kingdom;  that  in  his  own 
he  had  left  Pool  in  distressed  circumstances,  and  had  docs* n^ap- 
been  searched  for  under  a  charge  of  bastardy.  pear  that  be  is 

fy  out  of  the 

N  N  ^  kingdom. 
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Per  Curiam. — Where  tliere  was  a  doubt  whetbef  a 
plaintiff  sued  in  his  own  right,  a  similar  applicatioD  may 
have  been  made  with  success.  In  one  case  of  trespass 
and  assault,  (a),  upon  affidavit  that  the  identifyiag  tbe 
person  of  the  plaintiff  was  very  necessary  for  the  de- 
fence^  the  assault  chained  having  taken  place  at  a 
meeting  of  several  thousand  persons,  a  rule  was  grant- 
edy  to  disclose  to  the  defendants  the  place  of  residenoe 
and  occupation  of  the  plaintiff.  '  In  qui  tarn  actms* 
a  like  rule  has  been  granted  ;  but  here  the  plaintiff  beiog 
under  a  charge  of  bastardy,  may  have  been  desirous  to 
conceal  himself  without  leaving  the  kingdom. 

Rule  refused. 


(a)  Johnton  ▼.  Bir1§ff  and  othirt,  5  B.  &  A.  540. 


End  of  Trinity  Term. 


May  6. 

Where  a 
caase  is  tried 
duriag  tbe 
lerm,  a  new 
trial  may  be 
moved  for 
witbiu  four 
days  after  the 
dittringai  is 
returnable. 


[The  following  case  was  inadvertently  omitted  in  the 
Reports  of  Easier  Term.] 

Mason  against  Clarke. 

This  case  had  been  tried  at  a  previous  sittings  in  the 
tenn  (Easter),  before  Mr.  Baron  Sayky. 

Thesiger  now  moved  for  a  new  trial.  More  than  four 
days  have  elapsed  since  the  trial,  but  not  since  the  re- 
turn of  the  distringas;  and  Kirkham  v.  Marter^a)  shews 
that  this  motion  may  be  made  as  late  as  the  fourth  day 
after,  and  excluding  that  on  which  the  distringas  is  re- 
turnable. 

The  Court  assented. 


\ 


(a)  2B.  &  A.C13. 
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PRINCIPAL    MATTERS 


CONTAINED   IN  THE   PRECEDING   CASES. 


ABATEMENT,  PLEADING  IN. 

An  affidavit  of  the  truth  of  a  plea  in 
abatement,  sworn  nine  days  before 
the  delivery  of  the.  declaration  to 
which  it  is  pleaded,  will  not  support 
such  plea.  WesttrdmU  v.  Kemp,  H. 
1831.  260 

ACCOUNT  STATED. 

See  Money  Counts. 

AFFIDAVIT  OF  MERITS. 

Must  be  of  belief  of  "  good  defence  on 
the  merits.''  Wetterdalt  v.  Kemp, 
H.  1831.  26  L 

AMENDMENT. 

After  verdict  for  plaintiff,  and  rule 
made  absolute  for  a  new  trial,  de- 
fendant vrill  not  be  allowed  to  amend 
tbe  pleadings  by  withdrawing  the 
^neral  issue,  and  pleading  speciat 
justification.  Chambers  v.  Btmas- 
coni  and  others,  E.\ti3\.  844 


ANNUITY. 

A  grant  of  an  annuity  for  four  lives, 
with  a  covenant  that  the  grantor  shall 
insure  the  principal  sum  within  thirty 
days  after  expiration  of  the  third  life, 
is  not  a  contract  for  a  loan  within  the 
usury  laws,  but  a  sale  of  an  annuity 
in  which  the  principal  is  in  hasBard. 
SembU,  in  an  action  on  an  annuity 
deed  for  arrears,  if  it  is  intended  to 
I       raise  an  issue  for  a  j  ary ,  whether  the 
deed  was   a  contrivance   to   cover 
usur^,  it  is  not  sufficient  to  plead  the 
usnnous  agreement,  but   the   plea 
should  state  that  the  deed  was  exe- 
cuted by  way  of  contrivance,  and  in 
pursuance  thereof.    Holland  v.  Pel- 
ham,  T.  1831.  438 

APPEARANCE. 

Appearances  in  court  in  person  in  a 
suit  in  the  King's  Remembrancer's 
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office,  may  be  recorded  in  ocmrt  with- 
out fee  to  clerk  in  court.  The  Att. 
Gen.  r,  CarpetUer,  H.  1831.         280 

ARBITRATION  AND  AWARD.' 

The  party  deputed  by  power  of  at- 
torney to  receive  payment  of  a  sum 
awarded,  roust  not  only  shew  the 
letter  of  attorney  to  the  party,  but 
must  give  him  a  copy  thereof  Lau- 
gher V.  Laugher,  E.  1831.  362 

Requisites  of  affidavits  for  attach- 
ment for  not  performing  an  award. 

3M.  n. 

Time  for  moving  to  set  aside  an 
award.    See  230.  n. 

ARREST  OF  JUDGMENT. 

A  rule  will  be  granted  in  arrest  of  judg- 
ment after  a  rule  for  a  nonsuit  is 
discharged.  Lumby  v.  Allday,  H. 
IWJ.  217.  226.  n. 

ATTACHMENT 

Against  sheriff  for  not  bringing  in  the 
body.    Harrison  v.  — ,  T.  1831.  631 

ATTORNEY. 
See  Privilege. 

A.  an  attorney  sued  out  a  quo  minus 
at  suit  of  B.  against  C.  for  1/.  18#. 
without  receiving  personal  instruc- 
tions from  A'  to  sue,  or  ascertaining 
the  nature  of  the  evidence  in  sup- 
port of  his  claim.  The  cause  pro- 
ceeded, till  on  C.'s  obtaining  an  order 
for  particulars  of  demand,  B.  called 
at  A.'s  office  to  stop  the  proceedings. 
Held  that  A.  could  not  recover  the 
amount  of  his  bill  against  B.,  who 
had  not  had  the  benefit  of  his  judg- 
ment as  to  suing  out  the  writ.  Gill, 
Gent,  One,  ^-c.  y.  Laugher,  Mv  1830. 

121 

An  attorney's  undertaking  to  pay 
his  client's  debt  and  costs  in  an  ac^ 
tion,  will  be  enforced  on  motion  in 
the  court  of  which  he  is  an  attorney, 
though  the  undertaking  be  void  by 
-  -  the  statute  of  frauds.  Evans,  Exe- 
tuirix,  V.  Duncan  and  another,  H. 
1831.  283 


Semble,  the  aommary  juisdiefioa  of 
the  court  of  Exchequer  reaches  in 
attorney  who  practised  there  in  tiie 
name  of  a  side  derk.    S.  C. 

A  plaintiff  and  defendant  settled  an 
action  for  261.  by  the  defendant  giv- 
ing a  bill  for  2d.,  191.  thereof  beisg 
for  the  debt,  and  61.  for  the  costs  in- 
curred, which,  however,  nearly 
amounted  to  241.  The  plaintiff's  at- 
torney was  not  a  party  to  this  ar- 
rangement The  bill  beiDf  deposited 
in  the  hands  of  a  third  pereoo,  was 
ordered  to  be  delivered  up  to  the 
plaintiff's  attorney  in  aatiaiactiaa  of 
his  costs.    Gould  ▼.  Davis,  B.  1831. 

380 

A  bill  for  business  done  by  attonies 
in  partnership,  and  riji^iied  in  the 
name  of  die  firm,  withcwit  addisg 
their  christian  names,  is  suficieat 
within  the  statutes  3  J.  c  7. 8.1.  and 
2  6.2.C.23.  S.23.  Smith  and  ano- 
ther v.  Broum,  T.  1831.  486 

BAIL. 

The  costs  of  one  succeasfol  oppositioa 
to  bail  must,  in  Exchequer,  be  pud 
before  other  bail  can  justify.  Smitk 
V.  Cooper,  E.  1831.  378 

Requisites  of  notice  of  bail  where 
bail  to  sheriff  jnstify  as  bail  above. 
Anonymous,  E.  1831.  379 

A  bail  by  affidavit  rejected  on  a  cross 
affidavit  that  he  had  dishonoured  s 
note  overdue,  no  reason  for  so  doin^ 
being'stated  on  his  behalf.  Cross  v. 
WilUams,  T.  1831.  531 

BAIL  BOND. 

Time  bein^  given  till  the  27Ch  Ja- 
nuary to  justify  bail,  on  the  25th  the 
plaintiff  ruled  the  sheriff  to  bring  ia 
the  body  in  six  days.  On  the  27th 
the  plaintiff  took  an  assignment  of 
the  bail-bond ;  on  the  30th  the  bail 
justified.  Proceedings  on  the  bail- 
bond  were  staid  without  ordering  it 
to  stand  as  a  security ;  for  the  time 
of  perfecting  bail  was  enlarged  by 
the  body  rule,  and  the  plaintiff 
might  have  gone  on  to  trial  in  the 
original  action.  Laddr,  Wilson  and 
others,  M.  1830.  (See  subsequmt 
Reg.  Gen.  pa.  163.)  18 
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Proceedings  on  a  bail  bond  were 
staid  af&r  bail  pnt  in  and  justified 
on  the  usual  terms,  without  the  bail 
bond  standing  as  a  security,  where 
the  writ  being  returnable  the  last  day 
of  one  term,  the  trial  might  have 
been  at  the  first  sittings  in  the  next, 
had  bail  been  pnt  in  in  due  time. 
Sevan  v.  Knight,  T.  1831.  430 

BANKRUPT. 

Where  in  assumpsit  by  assignees  of 
a  bankrupt,  the  general  issue  was 
pleaded,  and  the  defendant  had  given 
notice  to  dispute  the  petitioning  cre- 
ditor's debt,  the  depositions  before 
the  commissioners  were  held  conclu- 
sive evidence  of  it,  under  6  Geo.  4. 
c.  16.  s.  92.  though  defendant  offered 
to  prove  its  fraudulent  origin,  and 
the  time  allowed  for  a  bankrupt  to 
dispute  the  commission  had  elapsed. 
Young  and  other $,  Assignees  of  Ire- 
hnd,  a  hanhrupt,  v.  Timmins  and 
Another,  M.  1830.  15 

If  a  sufficient  petitioning  creditor's 
debt,  e,  g.  on  two  bills  of  exchange 
for  561.  and  701.  be  legally  proved  at 

*  a  meeting  of  commissioners  of  bank- 
rupt, who  thereupon  declare  the  ac- 
ceptor a  bankrupt,  the  subsequent 
loss  of  either  bill  affords  no  ground 
to  impugn  the  commission  in  an  ac- 
tion by  the  assignee  against  a  debtor 
to  the  estate.  Pooleg,  Assignee  of 
Sger  y.  Millard,  £.  1831.  331 

BILL  OF  SIGHT. 

Where  under  6  G.  4.  c.  107.  s.  17.  en- 
try and  lauding  were  procured  for  a 
case  of  toys  by  bill  of  sight  without 
perfect  entry,  and  bugles  were  also 
landed  in  the  same  case,  they  were 
held  liable  to  seizure  as  landed  with- 
out entry.  Att.  Gen.  v.  Hawkes^ 
M.  1830.  3 

BILLS  AND  NOTES. 

The  words  "value  received  with  in- 
terest" occurring  in  an  instrument, 
which  is  not  negotiable  as  a  promis- 
sory note  or  bill  of  exchange,  do  not 
of  themselves  import  a  money  consi- 
deratioD,  so  as  tp  satisfy  an  averment 


that  money  was  lent  by  plaintiffs  to 
defendant.  An  inatiumant  by  which 
money  was  made  payable  on  a  con- 
tingency cannot  be  given  in  evidence 
as  a  promissory  note  on  the  counts 
for  money  lent,  or  op  the  account 
stated,  though  sued  on  between  the 
original  parties»  and  expressing  value 
to  have  been  received.  Morgan  and 
another  v.  Stephen  Jones,  M.  1 830. 

21 
Stamping,  30.  n. 

Where  a  promissory  note  expresses 
the  consideration  for  which  it  is 
given,  evidence  cannot  be  given  of  a 
consideration  inconsistent  with  its 
terms.  Ridout,  Executor  of  John 
Ridout,  senior,  v.  Bristow  and  Wife, 
M.  1830.  84 

An  indorsee  may  reoover  against  the 
acceptor  of  a  bill  dated  on  a  Sunday, 
when  there  is  no  evidence  that  the 
bill  was  accepted  on  that  day.  Beg- 
hie  V.  Levy,  M.  1830.  130 

A  promissory  note  given  by  the 
bankrupt  for  damages  arising  by  his 
working  for  others  contrary  to  an 
agreement  in  restraint  of  trade,  is 
void  for  want  of  consideration.  Yo%ng 
and  another.  Assignees  of  Ireland  y. 
Timmins  and  another,   H.   1831. 

226 

The  notice  of  non-payment  of  a  bill 
by  the  acceptor,  given  by  the  holder 
to  the  drawer  or  indorser,  should, 
either  expressly  or  by  necessary  im- 
plication, inform  him  that  it  has  been 
dishonoured,  and  that  the  holder 
looks  to  him  for  payment.  Solarte 
and  others.  Assignees  of  Alzedo  a 
banhrupt,  v.  Palmer  and  another  (in 
Error),  E.  1831.  371 

BY-LAW. 

A  bylaw  of  a  corporation  imposed  a 
penalty  on  persons  exercising  trades 
in  a  town,  not  being  free,  with  a 
power  of  distress  in  case  of  non -pay- 
ment. Held,  that  though  the  by-law 
did  not  require  a  demand  and  refusal 
of  the  penalty  before  made,  such  de- 
mand and  refusal  must  be  stated  in 
pleading,  and  distinctly  proved  by 
the  defendant  at  the  trial,  in  order 
to  sustain  a  plea  justifying  the  tak- 
ing goods  for  a^penalty  incurred  un« 
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der  such  by-law.    Davie*  v .  Morgan 
and  others,  T.  1831.^  457 

Held  nlso,  that  such  demand  and 
refusal  were  not  proved  by  the  recital 
thereof  in  the  warrant  of  distress  put 
in  by  the  plaintiff  to  connect  the  de- 
fendants with  the  acts  of  trespass. 
S.C. 

CALVES. 

See  Tithes. 

CARRIER. 
See  Ships. 

CHARTERPARTY. 

See  Ships. 

CLERGYMAN. 

See  Sequestration. 

COMMISSION    TO    EXAMINE 
WITNESSES. 

Sec  Witnesses. 

COMMON  COUNTS. 
Sec    Money  Counts  and    Account 

STATED. 

CONSIDERATION  OF  NOTE. 

See  Bills  and  Notes;  Guarantee. 

CONVERSION. 
See  Trover. 

CORPORAL  PUNISHMENT. 

See  Seamen. 

CORPORATION. 
See  By-law;  Evidence;  Witnesses. 

COSTS 

In  scire  facias  on  recognizance  to  the 
crown.    See  Scire  Facias, 

See  Venire  de  Novo;  Infant. 


COSTS  FOR  NOT  PROCEEDING 
TO  TRIAL. 

After  a  rule  for  judgment  as  m  case  of 
a  nonsuit  has  been  discharged,  with- 
out imposing  terms  as  to  costs,  a  rule 
will  be  granted  for  the  costs  of  act 
proceeding  to  trial.  Doekeit  y^Retd, 
£.  1831.  386 

DECLARATION. 

Where  a  subpcena  had  been  issued 
against  one  defendant,  and  asew're 
against  another,  neither  writ  being 
bailable:  Held  that  the  plaintiff 
might  declare  jointl5r  against  both  of 
them.  Pitt  v.  Wilks  and  another, 
E.  1831.  303 

DEFAMATION. 

See  Slander. 

DEMURRER. 

Delivering  paper  books.  Commehnr. 
Thompson,  E.  1831.  346 

Time  for  withdrawing  demurrer.  Fare- 
brother  and  another  y.  Warelew  and 
others,  T.  1831.  437 

DETINUE. 

The  gist  of  the  action  of  detinue  is  the 
detainer,  and  the  bailment  in  the  de- 
claration is  in  general  immaterial. 
Therefore  the  defendant  may  set  op 
in  his  plea  a  bailment  different  from 
that  stated  on  the  declaration,  sod 
the  plaintiff,  without  traversing  it, 
may  shew  that  the  detainer  is  wrong- 
ful notwithstanding,  without  bei^ 
guilty  of  a  departure.  Gledstane  ▼. 
Hewitt,  T.  1831.  445 

DEVIATION. 

See  iNStJRANCB. 

DISTRESS. 

Moveable  machines  called  stockist 
frames,  sent  to  the  house  of  a  work- 
man by  his  employer  in  order  to 
work  up  yam,  are  distrainable  for 
rent  due  by  the  workman.  Seeas, 
as  to  yam  sent  by  the  employer  to 
the  workman's  premises  with  the 
stocking  frames.  Wood  mnd another 
V.  Clarke,  E.  1831.  314 
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DISTRINGAS. 

A  distringas  will  not  be  granted  with- 
out personal  service  of  the  venire 
pursuant  to  7  &  8  Geo.  4.  c.  71.  s.  5. 
unless  on  facts  which  almost  irresis- 
tibly shew  that  defendant  kept  out 
of  the  way  to  avoid  that  service. 
Pitt  V.  Eldred,  M.  1830.  128 

In  order  to  obtain  a  distringas  with- 
out personal  service  of  a  venire,  a 
full  and  distinct  affidavit  is  necessary 
to  satisfy  the  court  that  the  defend- 
ant keeps  cot  of  the  way  to  avoid 
personal  service.  (See  7  &  8  Geo.  4. 
c.  71.  s.  5.  289.  n.)  Winstanky  v. 
Edge,  H.  1831.  276 

A  distringas  will  not  be  granted  with- 
out personal  service  of  the  venire, 
pursuant  to  7  &  8  Geo.  4.  c.  71.  s.  5. 
unless  on  facts  from  which  it  may 
reasonably  appear  to  the  satisfaction 
of  the  court  that  the  defendant  kept 
out  of  the  way  to  avoid  that  service. 
Godkin  V.  Redgmte,  £.1831.         287 

Requisites  of  affidavits  in  order  to 
found  a  distringtu.  Whitehame  v. 
Simone,  H.1831.  293 

See  also  Dohell  v.  King,  and  Anony^ 
mom  Case,  T.1831.  498,499 

Partners  in  trade,  resident  at  Ham- 
^rgk,  had  a  warehouse  in  Manches^ 
ter.  Service  of  venire,  by  leaving  it 
with  their  servant  at  the  warehouse, 
was  held  not  sufficient  to  ground  a 
distringas  to  levy  issues  in  order  to 
compel  their  appearance ;  and  a  dis- 
tringas  which  had  issaed  was  set 
aside  with  costs.  HM  ▼•  Gumple, 
T.  1831.  490 

The  court  will  not  increase  the  issues 
^Tih  distringas  sued  oat  without  com- 
plying with  the  sUt.  7  b  8  Geo.  4. 
c-  71.  s.  5.  Pennell  V.  Kingston, 
T.  1831.  495 

Semhle,  a  distringas  should  not  issue 
till  the  8th  day  after  that  on  which 
the  venire  is  made  returnable.  Tho- 
mas V.  Elder,  T.  1831.  496 

DOCUMENTARY  EVIDENCE. 
See  Tithes. 


DOMICIL. 

See  Stock. 


»BCTMBNT. 

If  a  declaration  in  ejectment  is  duly 
served  before  the  essoin  day,  the 
omission  in  the  notice  of  the  term  in 
which  the  tenant  is  to  appear  is  im-^ 
material.  Doey.  Roe,  H.  1831.    280 

See  now  Reg,  Gen,  pa.  624. 

A  declaration  in  ejectment  was  serv- 
ed on  two  tenants  in  possession  of 
diffierent  parts  of  the  premises  sought 
to  be  recovered.  A  third  party  en- 
tered into  a  rule  to  defend  alone,  as 
landlord.  Semble,  neither  tenant  in 
possession  can  be  admitted  to  prove 
adverse  possession  by  the  other  of 
the  part  held  by  him,  for  the  judg- 
ment in  ejectment  would  be  evidence 
against  both  in  an  action  for  mesne 
profits.  Doe  d.  Lewis  v.  Preece, 
£.  1831.  410 

Service  of  declaration  in  ejectment 
since  II  G.  4.  and  1  W.  4.  c.  70.  §.6. 
when  the  first  day  in  full  term  falls 
on  Sundag,  Service  of  rule  for  judg- 
ment on  tenant  in  possession,  after 
an  irregular  service  of  a  declaration 
in  dectment  on  the  essoin  day.  Doe 
V.  Roe,  T.  1881.  499 

ENTRY. 
See  Bill  of  Sight. 

EVIDENCE. 

Semble,  a  written  memorandum  of  an 
arrest,  and  of  the  place  where  it  oc- 
curred, made  by  a  sherifi'^s  officer  at 
the  time  of  the  caption,  sent  by  him 
immediately  to  the  sheriff's  office, 
and  there  filed  in  the  course  of  busi- 
ness, is  not  evidence  of  the  place  of 
arrest,  after  the  officer's  death,  in  an 
action  between  third  persons.  Cham- 
bers V.  Bemasconi  and  others,  T. 
1831.  335 

Semble,  that  an  entry  in  a  book  of  a 
company  not  incorporate,  and  pur- 
porting to  be  dated  1672,  and  to  be 
a  promise  by  one  F.  S.  to  pay  a  fine 
incurred  by  him  for  selling  in  a  town 
not  being  free  thereof,  is  not  evi- 
dence, without  extrinsic  proof  who 
F,  S,  was,  and  in  what  situation  he 
stood  respecting  the  corporation.  Da- 
vies  V.  Morgan  and  others,  T.  1831. 

467 
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Sefnhle,  that  the  declarations  of  de- 
ceased corporators  are  evidence  by 
reputation  of  a  cnstom  to  exclude 
strangers  from  trading  in  a  particu- 
lar town.    S.  C. 

EXECUTORS. 

See  Stock. 

A  testator  having  contracted  to  build  a 
wooden  gallery,  died  before  any  of 
the  work  was  done.  His  executors 
completed  it  after  his  death.  Held 
that  they  were  entitled  to  sue  for 
work,  labour,  and  materials,  found 
by  them  as  executors ;  for  tiie  sum 
to  be  recovered  would  be  assets. 
MarthaU  and  others^  Executors  of 
Salford,  v.  Broadhurst,  E,  1831. 

348 

EXTENT. 

An  extent  lies  against  the  insolvent 
agent  of  a  Fire  Insurance  Company, 
where  it  is  found  on  inquisition  that 

-  he  has  received  a  sum  due  to  the 
crown  for  insurance  duties,  though 
the  company  be  also  liable  to  the 
crown.   Rex  v.  Wranghamf  E.  1831. 

383 

FINE  OP  LANDS. 

Land  was  settled  on  the  grandfather  of 
lessor  of  plaintiff  for  life,  remainder 
to  the  grandmother  in  tail.  After- 
wards, in  the  lifetime  of  grandfather 
and  grandmother,  the  father  being 
issue  in  tail  levied  a  ffne  with  war- 
ranty but  without  proclamations. 
The  grandmother  died,  the  grand- 
father died,  the  father  died  leaving 
issue  the  grandson  lessor  of  plaintiff. 
Held  that  the  fine  with  warranty  took 
away  the  right  of  entry  of  the  grand- 
son. Doe  d,  Thomas  v.  Jones,  T. 
1831.  606 

FIRE  INSURANCE  COMPANY. 

See  Extent. 

FLOGGING. 

See  Seamen. 


FRAUD. 

A  fraudulent  misrepresentation  of  tbs 
legal  effects  of  a  deed  by  which  a 
party  is  induced  to  execute  canoot 
be  given  in  evidence  on  the  plea  of 
non  est  factum.  Edwards  v.  Bnm^ 
and  others,  H.  1831.  183 

FRAUDS,  (STATUTE  OF.) 

See  Guarantee. 

A  verbal  agreement  to  take  ready-for- 
nished  lodgings  ''for  two  or  three 
years,''  is  a  contract  for  an  interest 
in  land,  and  valid  as  a  lease  for  not 
exceeding  three  years,  bat  will  not 
support  an  action  for  not  entenag 
on  or  occupying  the  demised  pre- 
mises.   Edye  r.  Strafford^  E.  1831. 

293 

Attorneys  undertaking.  See  Attorvcy. 

FREIGHT. 

See  Ships. 

FUNDS. 

See  Stock. 

GUARANTEE. 

A  guarantee  for  payment  of  the  debt 
and  costs  in  an  action  pending  against 
a  third  person,  unless  paid  by  a  cer- 
tain day,  was  in  writing,  but  did  not 
stipulate  for  forbearance  of  the  ac- 
tion. Another  action  having  beeo 
brought  on  the  guarantee,  the  de^ 
claration  alleged  a  stay  of  further 
proceedings  as  the  consideration  for 
the  promise.  Held  that  no  snch  con- 
sideration appeared  or  could  neces- 
sarily be  implied  from  the  written 
instrument,  so  as  to  satisfy  ttie  sta- 
tute of  frauds  (29  Car.  2.  c.3.  s.  4 ) 
Cole,  Gent.  v.  Dyer,  E.  1831.       3(H 

HABEAS  CORPUS. 

Removal  of  prisoner  for  contempt  to 
take  his  trial  for  perjury  in  another 
county.  Re  Thomat  Wetimt,  E. 
1831.  386 


PRECEDING   CASES. 


641 


HEIR  AND  ANCESTOR. 

lo  debt  against  an  heir  on  the  bond  of  an 
aiice8tor,rt>ii#  per  descent  before,  at, 
or  since  the  exbibitingr  the  bill,  was 
pleaded.  Plaintiff  replied,  that  be- 
fore the  commencement  of  the  suit 
defendant  had  lands  by  descent.  The 
plaintiff  had  a  verdict,  but  the  jury 
did  not  inquire  of  the  rnlue  of  the 
lands  descended.  Held,  that  the  re- 
plication provided  by  stat  3  W.  &  M. 
c.  14,  s.  6.  having  been  adopted,  the 
jnry  who  tried  the  eause  should  hare 
mquired  the  value  of  the  lands  de- 
scended ;  and  a  venire  de  novo  was 
awarded.  Brown  y.  Sknker  and 
others,  T.  1831.  40o 

Quarsy  whether  3  W.  &  M.  c.  14. 
i.  6.  is  general  in  its  operation, 
or  confined  to  cases  of  alienation 
before  action  brought;  or  whether 
that  statute  continues  to  a  plaintiff 
his  common-law  right  to  a  general 
judgment  on  false  plea  of  riens  per 
descent  pleaded  ?    S.  C. 

IMPORT  AND  EXPORT. 

See  Bill  of  Sight. 

Stat.  6  Geo.  4.  c.  107.  provides  by  sec- 
tion 52.  that  certain  spirits  and  tobac- 
co shall  be  absolutely  prohibited  to  be 
imported,  unless,  if  spirits,  in  casks 
of  not  less  than  forty-six  gallons, 
or  in  cases  of  not  less  than  three  do- 
sen  quart  bottles,  and  if  tobacco,  and 
from  the  East  Indies,  in  hogsheads, 
^c.  of  too  lbs.  and  from  other  places, 
in  hogsheads,  &c.  of  450  lbs.  each  ; 
and  by  sec.  128,  that  all  such  goods 
whose  importation  is  thus  restricted 
on  account  of  its  package,  shall  be 
deemed  prohibited  goods.  A  count 
stating  that  defendant  imported  spi- 
rits and  tobacco  in  casks  and  cases 
of  less  than  the  legal  size,  and  har- 
boured and  concealed  the  same  know- 
ing no  duties  had  been  paid  or  re- 
ceived thereon,  is  bad,  for  prohibi- 
tion of  such  import  is  absolute.  The 
Att,  Gen.  v.  Key,  M.  1830.  52 

INFANT. 

Attachment  for  non-payment  of  costs 
by  proeheih  amy,     Evans,  an  In- 


fant,  suing  by  ProdkeiH  ilmv  aeainst 
Davis,  E.  1831.  346 

INFORMATION. 
Sec  Pleading. 

INSOLVENCY. 

See  Judgment  as  in  Case  op  Non- 
suit. 

INSURANCE. 

Insurance  on  goods  in  ship  Java  Pae- 
het,  at  and  from  Sincapore,  Penang, 
Malacca,  Batavia,  all  or  any,  to  the 
ship's  port  of  discharge  in  Europe, 
with  leave  to  touch,  stay,  and  trade 
at  all  or  any  ports  and  places  what- 
soever and  wheresoever  in  the  East 
Indies  or  elsewhere,  beginning  the 
adventure   on  the   goods  from  the 
loading  thereof  on  board  as  above; 
with  leave  also,  in  that  voyage,  to 
proceed  and  sail  to,  and  touch  and 
stay  at  any  ports  or  places  whatso- 
ever and  wheresoever,  in  any  direc- 
tion, and  for  any  purpose,  necessary 
or  otherwise,  particularly  Sincapore, 
Penang,  Malacca,  Batavih,  Cape  of 
Good  Hope,  and  St.  Helena.—The 
ship  having  taken  coffee  on  board  at 
Batavia,  proceeded  to  Sourabaya^  a 
port  in  Java,  400  miles  E.  of  Bata- 
via, and  out  of  the  course  from  Ba- 
tavia, Sincapore,  Penang,  or  Ma- 
lacca,  to  Europe,  and  took  more 
coffee  on  board  there.    She  then  re- 
turned to  Batavia,  and  having  sailed 
from  thence  for  Europe,  was  lost. — 
Held,  I.  That  the  voyage  was  a  voy- 
age within  the  policy:  2.  that  the 
trip  to  Sourabaya  was  no  deviation  : 
and  3.  that  the  coffee   shipped   at 
Sourabaya  was   covered  by  the  po- 
iic^r,  as  well  as  that  shipped  at  Ba- 
tavia, Leathley  V,  Hunter  and  others, 
(in  Error),  E.  1831.  355 

INUENDO. 

See  Slander. 

JUDGMENT  AS  IN  CASE  OF 
NONSUIT. 

Where  a  plaintiff,  who  knew  the  in- 
solvency of  a  defendant,  declared,  on 
being  ruled  to  do  so,  in  order  to  avoid 
the  costs  of  a  non-pros,  and  after- 


642 


INDEX    TO  THE 


wards  discbai^d  a  rule  for  judgment 
as  in  case  of  a  nonsnit,  on  a  peremp- 
tory  undertaking  to  try,  the  court  re* 
fused  to  discharge  that  undertaking. 
Cunninghmm  r.  Keet,  M.  1830.        1 

A  rule  for  judgment  as  in  case  of  a 
nonsuit,  will  not  be  made  absolute 
while  any  thing  remains  due  under 
an  agreement  between  the  parties,  to 
pay  by  instalments.  Anonymous^  B, 
1831.  378 

After  a  rule  for  judgment  as  in  case 
of  nonsuit  has  been  discharged,  with- 
out imposing  terms  as  to  costs,  a  rule 
will  be  granted  for  the  costs  of  not 
proceeding  to  trial.  Hockin  (printed 
Doekett)  Y.  Reed,  £.  1831.  386 

In  a  country  cause,  issue  being  join- 
ed in  Hilary  term,  if  plaintiff  does 
not  give  notice  of  trial  at  the  assizes 
afler  that  term,  the  defendant  cannot 
in  Trinity  term  more  for  judgment 
as  in  case  of  a  nonsuit.  iSimons  r. 
Folkingham,  T.  1831.  501 

JUSTICES  OF  PEACE. 

In  an  action  against  a  magistrate,  for 
an  act  done  in  the  execution  of  his 
office,  the  notice  stated  the  nature  of 
the  writ  intended  to  be  sued  out,  and 
also  the  cause  of  action.  A  writ  was 
sued  out  and  served,  bnt  afterwards 
discontinued;  and  within  the  time 
allowed  by  the  statute,  another  writ 
ejusdem  generis  was  sued  out  and 
served,  in  which  another  person  was 
joined  as  defendant.  The  court,  af- 
ter rerdict,  held  that  the  notice  was 
sufficient.  Jones,  Gent,  one,  jr.  v. 
Simpson,  Esq,  and  DarbisMre,  M. 
1830.  32 

LEGACY  DUTY. 

See  Stock. 

Rule  for  attachment  against  an  execu- 
tor, for  not  delivering  an  account  at 
Legacy-duty  Office,  is  nut  only.  Re 
Estate  of  Vyvyan,  £.  1 W.  4.       379 

LIEN. 
See  Attorney. 

LOADING  PORT. 

See  Insuranxe,  1. 


LOSING  A  TRIAL. 

A  trial  is  not  lost,  unless  judgmeai  of 
the  term  is  lost  by  tiie  defendaafs 
delay  to  put  in  and  perfect  bail  in 
dne  time.  Accordingly,  proceeding 
on  a  bail-bond  were  stayed,  after  bul 
put  in  and  justified  on  the  usoal 
terms,  without  the  bail-bond  stand- 
ing as  a  security,  where  the  writ 
being  returnable  the  last  day  of  oae 
term,  the  trial  might  have  been  at 
the  first  sittings  in  &e  next,  had  bail 
been  put  in  in  due  time.  BeooM  ▼. 
Knight,  T.  1831.  ^ 

MACHINERY. 
See  Distress. 

.     MASTER  AND  SERVANT. 

A  master  is  answerable  for  the  iUegil 
act  of  his  servant,  if  within  the  scope 
of  his  probable  authority,  and  doae 
for  the  master's  benefit.  Thus,  where, 
after  the  detection  of  smuggled  to- 
bacco concealed  in  a  cellar,  a  servant 
in  his  master's  absence  procured  t 
permit,  by  which  he  intended  to  pro- 
tect the  goods  from  seizure,  the  mas- 
ter was  held  liable  for  the  penalty 
attached  to  the  offence  of  oudulj 
using  a  permit.  AUy,  Gen.  v.  Sed- 
dan  and  Binns,  M.  1830.  41 

MODUS. 
See  Tithes. 

MONEY  COUNTS  AND  ACCOUNT 
STATED. 

The  words  ''value  receired  with  in- 
terest," occurring  in  an  inetmrneat 
which  is  not  negotiable  as  a  promis- 
sory note  or  bill  of  exchange,  do  not 
of  ihemseWes  import  a  money  ooasi- 
deration,  so  as  to  satisfy  an  avermeDt 
that  nu>ney  was  lent  by  plaintid  to 
defendant.  Morgan  eid  emaikar  r, 
Stephen  Jones,  M.  1830.  21 

An  instrument  by  which  money  was 
made  payable  on  a  cotttingeacy, 
cannot  be  given  in  evidence  as  a 
promissory  note  on  the  counts  lor 
money  lent,  or  on  the  account  stated, 
though  sued  on  between  the  original 
parties,  and  expressing  value  to  have 
been  received.    S.C. 
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A.  (Wkurum),  B.  (Thompson),  aad 
C.  (Cro9eu),  beiofi^  separate  traders, 
agreed  to  a  joint  speculation  in  im- 
portiDg  com.  The  agent  for  buying 
the  com  abroad  knew  that  the  specu- 
latioo  was  on  tbe  joint  account  of  ^., 
B,,  and  C^  and  was  directed  to  consign 
to  il.,  drawing  on  bim  at  two  or  three 
months.  Corn  was  bought,  and  bills 
for  the  Taloe  drawn  on  and  accepted 
by  il.,  payable  at  a  banker's  in  Lon» 
£m,  the  correspondents  of  the  plain- 
tiffs, who  were  bankers  at  HulL  A, 
had  a  banking  account  with  the  lat- 
ter, who,  being  in  the  habit  of  paying 
his  acceptances  at  the  house  of  their 
London  correspondents,  paid  the 
above  among  other  acceptances,  not 
then  knowing  of  the  joint  speculation 
of  A.y  B,,  and  C  il.,  byway  of 
part  security  to  the  plaintiffs,  indorse 
ed  to  them  two  aocoinmodatiou  bills 
drawn  by  himself  on  B.  These  were 
unpaid,  and  A.  and  B.  became  bank- 
rupts. C,  had  contributed  his  third 
of  the  purchase,  but  did  not  appear 
to  hare  known  from  what  source  A. 
ohUuned  his  funds  for  that  purpose. 
Held,  that  the  Hull  bankers  could 
not  recover  against  C.  as  for  money 
lent  or  had  and  received,  the  amount 
of  the  bills  drawn  by  ^4.  on  B., 
though  they  had  given  A.  credit  for 
them  in  his  account,  as  partly  liqui- 
dating tiieir  advances  to  pay  for  the 
corn  bought  for  A.,  B.,  and  C,  at 
their  joint  profit  or  loss.  Smith  and 
others  v.  Craven  and  another,  T.  1831. 

i389 
MORTGAGE. 

Where  -moitgagar  and  mortgagee  join 
^  in  a  lease,  containing  an  express  co- 
venant by  mortgagor  only,  for  quiet 
enjoyment,  no  covenant  by  both  for 
quiet  enjoyment  can  be  implied. 
SnUthr.  A.Poehlington  and  A.  S, 
Pochlington,  E.  1831.  309 

NEW  TRIAL. 

Costs  of  new  trial,  where  the  event 
is  diiferent  from  that  of  the  first, 
should  t>e  made  part  of  the  rule  for  a 
new  trial.  Toole,  Assignee  of  Syer, 
V.  MUlard,  H.  1881.  260 

Semble,  where  a  sufficient  reason  for 
a  verdict  exists  in  a  material  defect 
of  proof  by  the  failing  party,  the 


oourt  will  not  ^ant  a  new  trial, 
though  the  verdict  is  against  the  other 
evidence  in  the  cause,  and  the  defi- 
ciency was  not  discovered  at  the  trial. 
Davies  v.  Morgan  and  others,  T. 
1831.  467 

Where  a  cause  is  tried  during  the  term, 
a  new  trial  may  be  moved  for  within 
four  days  after  return  of  the  distrin- 
gas. Mason  Y.Clarhe,  E.1831.    534 

NON  EST  FACTUM. 

A  fraudulent  misrepresentation  of  the 
legal  effect  of  a  deed,  by  which  a 
party  is  induced  to  execute,  cannot 
be  given  in  evidence  on  the  plea  of 
non  est  factum,  A  mortgagor,  with 
two  securities,  entered  into  a  bond 
to  the  mortgagee,  the  condition  of 
which,  after  reciting  that  the  mortga- 
gor was  seised  in  tail  of  premises  of 
which  he  had  covenanted  to  suffer  a 
recovery,  to  enure  to  the  use  of  the 
mortgagor  in  fee,  subject  to  the  pro- 
viso for  redemption,  was,  that  the 
bond  should  be  void  if  the  recovery 
should  be  suffered,  so  and  in  such 
manner  as  that,  under  and  by  virtue 
thereof,  and  of  the  mortgage  deed, 
the  premises  should  be  vested  in 
plaintiff  in  fee,  '*  according  to  the 
true  intent  and  meaning"  of  the  mort- 
gage deed,  subject  only  to  the  provi- 
so for  redemption.  The  recit'ils  in 
the  mortgage  deed  stated  a  seisin  in 
fee  by  mortgagor's  maternal  grand- 
father, in  1795.  A  deed  of  settle- 
ment and  fine  in  1795,  by  his  daugh* 
ter  and  devisee,  and  her  husband,  to 
themselves  for  their  lives,  with  power 
of  appointment  by  the  former,  which 
she  in  1 809  executed  by  a  devise  to 
her  son,  the  mortgagor,  for  life,  and 
his  sons  in  tail ;  and  s^so  a  convey- 
ance after  the  wife's  death,  of  the 
husband's  life  estate  to  the  mortgagor 
were  proved. 

In  an  action  on  the  bond  against 
a  surety.  Held,  First,  that  these 
recitals  were  snfiicient  evidence 
that  the  maternal  grandfather  of 
mortgagor  had  seisin,  and  the  pos- 
session had  followed  the'  limitations 
and  power  of  the  deed  of  1795 ;  also, 
that  the  meaning  of  the  conditions 
was,  that  such  a  recovery  should  be 
suffered,  as  would  vest  an  absolute 
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estate  in  fee  in  the  mortgagor.  Ed- 
wards  t.  •/.  H,  Brawn,  Stephem,  tmd 
Harries,  H.  1831.  182 

NOTICE  OF  ACTION. 
See  JusTiCBS  of  Peacb. 

NOTICE  OF  TRIAL. 
See  Judo MBNT  as  in  case  op  Novsuit. 

OFFICER  OF  COURT  OF  EX- 
CHEQUER. 

See  Privilege. 

OUTLAWRY. 

See  Sequestration. 

PAPER  BOOKS. 
See  Demurrer. 

PARTNERS. 

When  a  partnership  name  is  pledged 
by  a  bill  drawn  in  the  name  of  the 
firm,  the  partnership,  of  whomsoever 
consisting,  and  whether  the  partners 
are  known  or  secret,  or  are  named  in 
the  firm  or  not,  will  be  bound,  unless 
the  title  of  the  party  seeking  to  charge 
them  can  be  impeached,  n^intle  and 
mtotker  w,  Cfrowtker  and  Coombs,  H. 
1831.  210 

PEREMPTORY  UNDERTAKING. 

See  Judgment  as  in  case  of  Nonsuit. 

PERSONALTY. 

See  Stocks. 

PLEADING. 

An  information  by  the  attorney-ge- 
neral, on  6  Geo.  4.  c.  108.  s.  36.  stat- 
ed a  bribe  to  have  been  offered  by 
defendant  to  Thomas  Dabbs,  a  cus- 
tom-house officer.  His  name  was 
proved  to  be  Thomas  Tyrrel  Dabbs. 
Held  no  variance,  as  it  could  not  have 
been  pleaded  in  abatement.  Attorney 
General  v.  Hawkest  M.  1830.  3 

An  averment  that  bugles  had  been 
landed  without  due  entry,  was  held 
to  be  supported  by  proof  that  these 


articles,  though  they  ntigfal  also  be 
called  heads,  were  .  always  ctUtd 
bmjfles  at  the  custom-house,  were  en- 
tered and  exported  as  sudi,  paid  a 
higher  import  duty  than  heads,  and 
were  spoken  of  by  defendant  as 
hugles.  Attomep  Generalr.  Hawhet, 
M.  1830.  ^ 

PLEADING. 

A  defendant  may  plead  in  person  to  an 
information  by  the  crown.  Attonuif 
General  v.  Carpenter,  £.  1831.— 361 

See  Slander. 

PORT. 
See  Insurance,  I. 

PRIVILEGE. 

One  of  the  original  officers  of  the  Ei- 
chequer  may  sue,  jointly  with  an  no- 
privileged  person,  by  capias  of  prifi- 
lege,  without  losing  snch  privilege, 
and  is  therefore  entitled  to  costs  on 

'  recovering  less  than  Ql,  against  an 
attorney  of  K.  B.  resident  in  LondtOy 
notwithstanding  sect  10  of  the  Let- 
don  Court  of  Requests  Act,  39  Geo.  3. 
c.  civ.  Elkins,  a  Side  CUrk  in  tke  ef- 
JUe  of  CUrk  of  tke  PUas,  and  Et- 
hins,  Gent,  9fe,  v.  Harding,  Gent,  H. 
1831.  274 

PROBATE  DUTY. 
See  Stock,  2. 

PROCHBIN  AMY. 
See  Infant. 

PROMISSORY  NOTE. 
See  Money  Counts. 

PROPERTY,  RIGHT  OF. 
See  Trover. 

RECITALS. 

In  deed.    See  Non  est  Factum. 
In  warrant  of  distress.   See  By-law. 

RECOGNIZANCE. 
See  SciHe  )Fjcias. 

REGULifi  GENERALES,  \b^79\. 
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RESTRAINT  OF  TRADE. 

See  Trade. 

RIENS  PER  DESCENT. 
See  Heir  and  Ancestor. 

SCIRE  FACIAS. 

In  scire  facias  against  the  conusor  of  a 
reco^izance  to  tLe  crown,  no  costs 
are  reeoverable  by  the  defendant, 
though  he  succeed  on  demurer  and 
in  error.  The  King  in  aid  of  HoUis 
r.Binffkam,  M.  1831.  2&H 

SEAMEN. 

i4.,  a  seaman  on  board  an  Indiaman  at 
anchor  in    Maeuo  river  in  China, 
within  two  or  three  miles  from  Ma- 
e§o,  and  near  several  other  Indiamen, 
was  guilty  of  disobedience  to  the  gun- 
ner, in  the  captain's  absence.    Three 
days  after  the  captain  came  on  board, 
and  ordered  il.  to  be  flogged.    The 
pkintiff,  another  seaman,  disobeyed 
these  orders,  and  resisted  their  exe- 
cution in  a  mutinous  and  disorderly 
manner,  for  which  he  was  himself 
flogged,  by  the  like  orders.    Held, 
that  there  was  no  legal  necessity  to 
inflict  A.'s  punishment  immediately 
aAer  his  ofience ;  and  that  therefore 
the  captain  was  justified  in  mode- 
rately floffging  the  plaintiff  for  muti- 
nous disobedience  to  his  lawful  order 
to  flog  A.    Also,  that  a  captain's 
power  to  inflict  moderate   corporal 
punishment  exists  on  board  a  ship, 
not  only  while  at  sea,  but  when  in  a 
foreign  river  or  port,  near  the  land, 
and  within  reach  of  assistance  from 
other  ships  of  the  same  nation.  Lamb 
Y,  Burnett,  H.\^i.  266 

SEISIN,  E^  IDENCE  OF. 
See  NoN  Est  Factum. 

SEIZURE. 
See  Bill  op  Sight. 


SECURITY  FOR  COSTS. 

A  plaintiff  will  not  be  required  to  give 
security  for  costs,  or  to  disclose  his 
place  of  residence,  where  there  is  no 
doubt    that  he    sues    in    his   own 


right,  and  it  does  not  appear  that  he 
is  out  of  the  kingdom.  Uot/d  v.  Da- 
vis, T.  1831.  583 

SEQUESTRATION. 

Practice — Requisites  for  issuing  se- 
questration on  outlawry  of  beneficed 
clerk.  In  re  vutlawrtf  of  Nathaniel 
Hihde^dUrh.  E.  1831.  347 

SHERIFF. 

Practice  of  dischar^ng  an  attach- 
ment against  a  sheriff  for  not  bring- 
ing in  the  body.  Crosby  v.  Davis,  T. 
1831.  422.  n.  Smith  y.  Par  slow,  T. 
1831.  423.  n. 
Attachment  against  sheriff  for  not  bring- 
ing in  the  body.     Harrison  v. , 

T.  1831.  ,  631 

A  sheriff's  bailiff  covenanted  with  a 
sheriff  to  give  him  correct  instructions 
for  his  returns,  and  to  pay  him  all  the 
costs  of  defending  actions,  or  making 
or  opposing  motions,  touching  any 
matter  in  which  the  bailiff  should  act 
as  such ;  and  also  to  indemnify  him 
against  all  expanses  he  might  pay  or 
be  liable  to,  by  reason  of  the  exe^ 
euting,  not  executing,  returning,  not 
returning,  or  misretum  of  any  pro- 
cess, &c.  occasioned  by  the  act  or  de- 
fauU  of  the  bailiff.    The  bailiff  gave 
correct  instructions  for  a  return  of 
nulla  bona,   which  was  ^accordingly 
made.      An   action   being    brought 
against  the  sheriff  for  that  return, 
he  sustained  expence  In  defending  it 
Held^  that  the  bailiff  was  liable  to 
indemnify  the  sheriff  for  the  amount 
Farebrother  and  another  v.  Worsley 
and  others,   executors  of  Hirst,  ds" 
ceased,  T.  1831.  424 


SHERIFFS  OFFICER. 
Memorandum  of  arrest  by.   See  Evi- 


DENCB. 


SHIPS. 


Where  the  owners  of  a  ship,  by  an  in- 
strument called  a  charter-party,  ap- 
pointed B,  to  the  command,  and 
agreed  that  (the  ship  being  tight,  &c. 
and  manned  with  thirty-five  men) 
B.  should  be  at  liberty  to  receive  on 
board  a  cargo  of  lawful  goods  (re- 
serving 100  tons  to  be  laden  for  ac- 
^count  of  the  owners),  and  proceed 
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therewith  to  CakuiUf  aud  then  re- 
load the  s^ip  with  a  cargo  of  ISaU 
India  produce,  and  return  to  Zon- 
e/on ;  and  upon  her  arrival  and  dis- 
charge there,  the  intended  voyage 
and  service  should  end.     And  the 
owners  further  agreed,  that  the  com- 
plement of  thirty-five  men  should,  if 
possible,  be  kept  up,  that  they  would 
supply  the  ship  with  stores,  and  that 
she  might  be  retained  in  the  service 
twelve  months,  or  so  much  longer  as 
was  necessary  to  complete  the  ^  oyage. 
In  consideration  of  which,  B.  agreed 
to  take  the  command,  and  receive  the 
ship  into  his  service  for  twelve  months 
certain,  and  such  longer  time  as  might 
be  necessary  to  complete  the  voyage, 
and  pay  to  the  owners  for  the  use  and 
hire  of  the  ship  after  the  rate  of  2df^ 
per  ton  per  month,  of  which  1000/. 
was  to  be  paid  on  the  execution  of  the 
charter-party,  and  2000/.  lyy  two  ap- 
proved bills  on  Calcutta,  one  of  which 
was  to  be  payable  one  month,  and 
and  the  other  two  mduths  after  her 
arrival  there ;  the  residue  to  be  paid 
or  secured  to  the  satisfaction  of  the 
owners,  on  the  arrival  of  the  ship  at 
London,  and  previous  to  commencing 
the  discharge  of  her  homeward  cargo. 
(Certain  other  stipulations  for  pay- 
ment of  freight,  if  the  ship  were  de- 
tained in  India,  were  then  made.) 
And  it  was  further  agreed,  that  B. 
should  remit  all  freight  bills  for  the 
homeward  cargo  to  BuckUs  and  Co. 
in  London,  who  should  hold  them  as 
joint  trustees  for  the  owners  and  B* ; 
that  they  should  first  be  applied  to 
payment  of  the  balance  of  freight  due 
from  B.,  and  the  surplus,  if  any,  be 
handed  over  to  him.     It  was  then 
provided  that  the  owners  should  have 
an  agent  on  board,  who  was  to  have 
the  sole  management  of  the  ship's 
stores,  and  power  to  displace  B.  for 
breach  of  any  covenant  in  the  char- 
ter-party, and  appoint  another  com- 
mander.     O.  and  Co.,  in  Calcutta, 
having  knowledge  of  this  instrument, 
shipped  goods  on  board  the  vessel  for 
London,  which  were  never  delivered 
there.    Held,  that  they  coald  not  re- 
cover against  the  owners,  for  by  the 
agreement  between  them  and  B.  he 
became  owner  pro  hAc  vice,  on  these 


l^unds,  Ist.  h/e  waa  to  tak«  tbsship 
into  his  service  for  twelve  months,  at 
a  certain  rate  per  ton ;  2d]  v,  had  tke 
owners*  agent  displaced  him  from  the 
command,  he  would  have  remaiDed 
the  freighter  liable  to  the  shippers ; 
and  lastly,  the  surplus  freight  be- 
longed to  him,  and  not  to  the  owners, 
who  had  a  remedy  on  the  charter- 
party  if  no  freight  had  been  earned. 
Newberry  and  Benson  v.  Cohin  tni 
others,  M.  1830.  55 

SIGNATURE. 
See  Attorney. 

SITTINGS  IN  TERM. 
See  liOaiNo  a  Trial  ;  New  Trial 

SLANDER. 

Case  for  defamation.  —  The  first  coant 
stated,  as  inducement,  that  pUin- 
tiff  was  a  liverynstable  keeper,  and 
by  that  trade  and  business  acqoir- 
ed  a  profit  The  last  count  stat- 
ed that  defendant  spoke  these  words 
of  and  concerning  the  plaintiff,  and 
of  and  concerning  him  in  his  said 
trade  :  —  "  You  (meaning  the  said 
plaintiff)  are  a  regular  pro  ver  under 
bankruptcies,"  (meaning  tkat  the  said 
plaintiff  was  accustomed  to  prove  fic- 
titious debts  under  conuniasioM  of 
bankrupt.)  Verdict  for  plniBtii'  en 
all  the  counts.  Held,  on  error 
brought,  Ist,  That  the  words  ^d  not 
impute  a  charge  against  the  pUintif 
in  the  way  of  his  trade  or  biaiiness; 
and  i2dly,That  the  inuendo  impntio^ 
a  crime  punishable  bylaw,  wim  badly 
pleaded,  as  enlarging  the  nntnral 
meaning  of  the  words  used,  without 
resting  on  any.inlrodactory  averment 
of  a  colloquium  respecting  the  proof 
of  fictitiotts  debts  ;  and  a  venire  de 
novo  was  awarded.  Alexander  v. 
Angle,  M.  1830.  9 

Where  words  are  spoken  of  a  per- 
son in  an  office  of  profit,  which  have 
a  natural  tendency  to  occasion  the 
loss  of  such  office,  or  which  impale 
the  want  of  some  necessary  qualifica- 
tion for,  or  some  misconduct  in  it, 
they  are  actionable.  Seeus,  if  a 
clerk  to  a  gas-light  company  is  dkarg- 
ed  with  immoral  condnct  with  women. 
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that  imputation  bavinp;  no  reference 
to  his  office,  the  words  not  being  laid 
to  have  been  spoken  of  him  in  his  of- 
fice as  clerk,  nor  proved  to  have  oc- 
casioned him  anjr  special  damage. 
Where  the  material  part  of  the  words 
declared  on  is  proved  to  a  jury,  the 
verdict  must  be  for  the  plaintiff;  and 
a  nonsuit  will  not  be  entered,  though 
on  demurrer  of  motion  in  arrest  of 
judgment,  it  might  be  held  that  an 
action  could  not  be  maintained  on 
the  words  proved.  Lumhjf  v.  ARday, 
H.  1831.  2\7 

SPECIAL  CASE  AND  SPECIAL 
VERDICT. 

SemNey  the  attorney-general  has  not 
power  to  turn  a  special  case  into  a 
special  verdict,  no  leave  having  been 
given  for  that  purpose  at  the  trial. 
Att.  Gen.  v.  Dimond,  H.  1831.— 286 

SPIRITS. 
See  Import  and  Export. 

STOCK. 

Fremek  stock  belonging  to  an  English 
testator,  may  be  sold  abroad  by  the 
Engiisk  executor^  and  its  proceeds 
administered  by  him  here,  without 
paying  probate  duty  thenon.  Att. 
Gen.  V.  Dimond,  H.  1831.  243 

Stock  in  foreign  fands,  locally  situ- 
ate abroad,  is  personalty  following 
the  domicile  of  the  owner ;  tiierefore 
a  bequest  of  such  stock  by  a  party 
domicMed  in  Engiandf  is  liable  to  le- 
gacy-duty. In  the  numer  o^  the 
uuttt  rnnd  effheu  of  IMt.  Ewhug^ 
ditemedy  M.  1880.  91 

TITHES. 

The  word  '^  tithes"  in  an  ancient  do- 
cument creating  a  rectory,  will  in- 
clude composition  for  tithe,  as  well 
as  tithe  in  kind,  and  the  meaning 
can  only  be  explained  by  subsequent 
usage  in  each  particular  case.  Beeh 
emd  otAfr«,y.  Bree^  CUrk,  M.  1830. 

132 

A  modus  of  twopence-halfpenny  an 
acre  is  not  rank,  and  rankness  is  not 
weighed  in  very  nice  scales.    S.  C. 

Ancient  documentary  evidence  must 
be  of  a  satisfactory  and  conclusive  na- 


ture, in  order  to  overturn  a  modus* 
though  not  traced  to  a  date  near  as 
early  as  that  of  the  documents.  Beck 
and  others  r.  Bree,  Clerk,  M.  1880. 

132 
Where  the  order  of  birth  of  calves 
ife  ascertained,  the  tenth  born  is  the 
only  one  to  which  the  tithe-owner  is 
at  common  law  entitled,  notice  of  the 
birth  being  given  him:  where  the 
order  of  birth  is  not  ascertained,  he 
i0  to  have  one  of  average  quality.  A 
parochial  custom  of  tithing,  by  which 
the  tithe-owner  had  one  calf  out  of 
ten  or  seven,  eaeh  calf  to  be  kept  by 
the  occupier  five  weeks,  if  fallen  be- 
« Ibfe  3d  May«  if  after,  to  be  kept  one 
monih^  is  good.  Troimmn  t.  Car- 
Hngtok,  Clerk,  H.  1831.  16Q 

TOBACCO. 
See  IiiPORT  ani>  Export. 

TRADE. 

An  agreement  (n  partial  restraint  of 
trade  can  only  be  supported  by  an 
adequate  consideration.  Thus  an 
agreement,  by  which  a  brass-founder 
was  to  work  exclusively  for  certain 
factors,  for  his  and  their  lives,  they 
not  undertaking  to  find  him  full  em- 
ploy, but,  on  the  contrary,  reserving 
liberty  to  employ  others  to  execute 
their  orders  in  his  trade  if  they  should 
think  fit,  and  to  put  an  end  to  the 
agreement  at  three  mouths'  notice,  is 
bad;  though  London  and  six  miles 
round  were  left  open  to  the  party  to 
take  orders  from.  Young  and  ano- 
ther, Assignees  of  Ireland,  a  bank- 
rupt, v.  Timmins  and  another,  H. 
ISbl.  226 

A  note  given  by  the  bankrupt,  fbr  da- 
mages arising  by  his  working  for 
others,  contrary  to  the  above  agree- 
ment, ik  void  for  want  of  consider- 
ation.   S.C. 

TROVER. 

A.  fEvers)  being  indebted  to  B. 
(Haigh),  gave  him  a  delivery  order 
for  goods  held  by  C,  a  wharfinger 
(defendant  Kelshaw).  B.  assented  to 
the  order,  and  C.  transferred  ^he 
goods  to  B.  in  his  books.  A.  con- 
tinuing indebted  to  jB.,  and  being 
also  indebted  to  D.  (MeUin,  plain- 

[nn] 


order  for  the  ^am^jpoodi.  D.'a 
Bgent  demiadea  Tbem  riotn  C.,  who 
■aid,  •'  I  t|w«>r^W:«Titat  to  hold 
for  B.;  wheu  ^.'b  debt  to  B.  is  aet- 
lled.  I'll  Inmtwft^J).  Get  fi.'a 
order,  and  I'll  irinafer  to  D."     B.'s 

to  P.  without  an  order  froiu  B.  in 
his  farour,  which  order  wa«  neTcr 
giTen.  Held,  that  D.  had  no  right 
of  property  sufficient  to  maiDlain  tro- 
Tor  against  C. ;  for  B,  haTing  the 

•  property  when  A.  granted  the  order 
to  D.  bon&fik,  revested  that  property 
in^.  Quare,  whether  the  above  re- 
fusal would  be  evidence  of  a  conver- 
sion ?  Mellin  and  othen,  executori  oj 
Meltin.r.  Kelt/una,  U.  1S30.  109 

A  messenger  under  a  commiaaion  of 
hankriipt  shewed  his  warrant  t6  de- 
fendant, and  said,  "  I  am  come  for 
bacon  which  belonged  to  S.  D."  (the 
bankrupt.)  Defendant  said,  "  I  have 
no  such  bacon :  I  have  some  that 
came  from  E.  and  A.  D.'s  shop  in 
Exeter"  (a  son  and  daughter  of  the 
bankrupt).  The  messenger  desired 
him  to  take  careof  it,  and  not  to  part 
with  it,  as  more  would  be  heard 
about  it.  Tbu  d*&ndm  ug&T s  im 
answer.  A  day  or  two  afterwards  he 
suffered  it  to  be  removed  by  E.  D., 
and  sent  back  to  the  tradesman  who 
furnished  it.  Heldthat  thiswas  evi- 
dence of  a  converaion.  When  goods 
are  furnished  to  the  agent  of  a  bank- 
rupt, on  the  agenf  s  credit,  he  may, 
to  protect  himself,  stop  them  in  tran- 
situ, and  give  tbem  a  new  direction, 
adverse  to  his  principal;  hot  if  he 
^ve  them  a  fresh  destinatiDn,  in  fur- 
therance of  the  usual  course  of  busi- 
ness of  the  principal,  they  pass  to  the 
asaignees,  as  in  the  order  and  dispo- 
sition of  the  bankrupt.  Hau-ka  and 
another,  auigruei  of  Dunn,  v.  I>unn, 
T.  1831.  416 

UNDERTAKING. 

SeeATTOBNEV. 
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.  cwheMM*  no^  4uMeti9HUvifP<Mf 
SDffr  the  costs  of  au  applicatioD  fara 
vemr«  de  aowo.  Ediimdi  v.  Bnm, 
Stephau,  and  Uarriet,  H.  1S3I.— 281 

VENUE. 

The  rule  to  bring  back  tke  vene 
will  be  granted,  though  after  the 
rule  for  changing  it  has  becoBM  ab- 
solute by  practice  of  the  excbeqocr, 
but  without  discharging  Um  Ibratf 
rnle.  WoolUyY.BoiUet,H.liai.  MS 

The  venue  may  be  changttd  in  aa 
action  on  a  written  agrecBMnt  Ml 
under  seal,  where  plainttff  does  Mt 
undertake  to  give  material  evidean 
iDthefiratcounty.  Roberbr.Wr^, 

T.  1831.  an 

'      VOYAGE. 

SeeSmpi;  Insurance. 


Judgment  cannot  be  entered  19  ■■  A* 

Exchequer,  ova  watnutofattaiMy 
to  confeaa  judgment  in  a  Court  it 
Great  Seariona.  WUliamiv.  WtiUmi, 
E.1831.  3H 

WARRANTY. 

See  FiHKorLsHDs. 


See  Ambndhbnt  ;  DBHDMtea. 


Semble,  that  corporatora  are  mM  ooa- 
petent  witnesses  (o  prove  a  coatCMi  of 
excluding  strangera  f 
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trades  within  tfas  Irnvto,  where  a 
moiety  of  the  penalty  imposed  by  a 
by-law  for  breach  of  that  cnstom, 
goes  to  ih^  corporation.  So  KmbU, 
thoogh  the  moiety  be  panted  away 
by  them,  to  a  company,  by  by-law. 
Dames  r.  Morgan  and  others,  T.  1831. 

467 
Since  1  W.  4.  c.  23.  s.  4.  a  oommis- 
•ion  may  issne  to  exsmiM- witnesses 
in  any  place  ont  of  the  jurisdiction 
of  the  coHftfrof  lttw»  on  motion  in  that 
coortof  law  in  which  the  action  shall 
be  pending^.  I>Kcket  r.  WilUams,  T. 
1831.  603 


WORK,  LABOUR,  AND   MATE- 

itIALS. 

See  Executors. 

WRIT. 

The  teste  of  a  writ,  if  irrej^nlar,  in 
naming  a  late  Chief  Baron  instead  of 
the  existing  one,  may  be  amended 
on  motion;  and  arule  for  setting  it 
aside  was  discharged.  WakeUng  r. 
Watson,  E.  1831.  377 


END   OF   INDEX    TO   THE   PRBCBDING   CASES. 


I    .      •    ■  .   .. 


"      ill'     , 


( 


)     I    • 


ADDENDA  ET  CORRIGENDA. 


Page  16,  note  b.  line  2,  for  "  produce"  read  "  dispute." 
at  end,  add  '<  See  Moody  &  M.  R.  24." 
la,  note  0.  add  «  See  Bicharda  r.  Setree,  S  Pri.  19r.  ace.*' 

20,  line  4  htm  bottom,  after  "  Bajley  B."  add  "  added." 

21,  note  a.  add  "see  p.  163." 

52,  53,  54,  for  «  Attorney  Geperal  t.  Bell,"  tetA  "Atbamtj  Ge- 
neral V.  Key." 
81,  82.  N.B« — ^Tbese  two  pages  are  to  be  cancelled,  and  two  or- 

rected  ones  are  substituted  in  the  present  Part. 
94,  lines  11,  If,  for  "James  Ewiag,"  lead  *<  Thomas  SConor." 
97,  line  10  from  bottom  of  text,  for  *<  testate,"  read  "intestate." 
99,  line  9,  dele  '<  held." 
107,  line  13,  after  "  deyastavit,"  add  *'  see  Toller  426." 
116,  note  e.  add  "  Pieraon  v.  Hutchinson,  7  B.  &  C.  90." 
118,  as  to  last  paragraph  of  Mr.  B.  Bajley's  judgment,  add  "  See 
3  B.  &  C.  423. 426.    2  B.  &  C.  511.   7  Taunt.  278.  3  B.  &  A. 
644. 
180,  as  to  Retniffus,  see  Hobart't  R.  l55. 
260,  add  to  first  marginal  note,  "  should  be  provided  for  in  the  rule 

for  a  new  trial." 
262,  line  3,  for  "specially,"  read  "issuably." 
276,  note  a.  line  4,  for  *<  their"  read  "  there"  and  dele  oommm. 

285,  end  of  note,  add  "  5  Pri.  359.  seems  contra. 

286,  marginal  noto,  after  "  Terdiot,"  add  "  after  argumeBt  of  the 
special  case." 

289,  noto,  line  16,  dele  "  totidem  verbit" 

293,  add  to  note  "see  1  M.&  P.  559. 

337,  line  4  from  bottom,  of  text,  for  "  hold"  read  "  held." 

339,  line  8,  add  a  bracket  ]  after  "  Melton.  (6)" 

378,  line  6  from  top,  after  "  payment"  read  "  of  the  debt." 

386,  317,  for  "  Dockett,"  read  "  Hockin,"  and  add  "see  Thomas ▼ 

Williams,  4  B. &  C.  260.  S.  P. 
420,  Bevan  y.  Knight,  add  "  see  Fillis  ▼.  Stabb,  1  Y.  &  J.  373." 
422,  add  in  margin  of  Crosby  y.  Dayis,  "  Terms  of  staying  pro- 
ceedings against  sheriff  for  irregularity." 
445,  end  of  noto,  add  "  in  suits  by  9110  mima,  Co.  Lit.  295.  a.    God- 
bolt»  291." 
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HULES  AND  ORDERS  OF  THE  COURT  OF 
EXCHEQUER  OF  PLEAS,  &c 

Indbx  or  TrrLBS. 

^"ui  of  bnsinflM  at  Ezcheciiier  office, 

^ficen  of  Cottt  and  their  fees, 

Attoniiei,      .... 

AdmlMion,  - 

NaneiaiidabodBa, 

Serriee  of  pleadings,  summooses,  rules,  no- 

Several-deponents,     -  - 

I^terale  peisons,  "  - 

•    FiHng  on  special  applications,  • 

,    Office  copies, 

^twetfd  Pleadings,  Summonses,  Rales,  No* 
-.^»&c,       - 
"*>«»  of  Causes  from  the  Courts  abolidied  by 

'fnti,  -  .  - 

Ime— pnecipe — and  iodoisementof  at- 

UMiiey*s  name  on  writs,  - 
^>*ciptt  lor  sobpcenas  and  attachments,     * 
Fifing  affidavits  of  service  of  subpoenas, 
Uoie  than  four  defendants  in  one  action,     • 
^hen  writs  shall  be  retamable, 
P«ringM,     .  -  • 

Incieaseofissaea, 
.  ^psdaration  and  plea  after  distringas, 
""■^nta  and  service  thersof. 
^Copies  to  be  served  instead  of  labels, 
^^peoa  and  attachment. 

AfTMts  on  for  what  causes  of  action, 
^Appearances, 

'    la  trover  or  detinue, 
Aooant, 

^tiog  in,  inquiring  after,  and  notice  df  bail,  vi 
Notice  of  iustincation,  -  '      \^ 

CfaiB^ngoail,   •  ...  ib 
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ReoQffniianoe  of  bail,  • 

Jostincation,  •  •  • 

Eioeption,  •  «  « 

Costs  of  justifying  or  opposing  bail. 
Affidavit  of  bail  as  to  housekeepers, 
Extent  of  liability, 
Dischaijge  by  render. 
Ruling  Sheriff  to  letum  the  writ,  and  bring  in  the 
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Declaratiod. 
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Time  for  declaring  —  notice  to  plead  —  time 

for  pleading  imparlance. 
Signing  judgment  for  want  of  a  plea,  &c.    • 
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and  common  counts,  and  on  declarations  in 
debt  where  asiompsit  would  lie. 
Particulars  of  demand  and  set-off,     - 
Im|>arlance  —  time  to  plead  — pleading— signing 

jud^fment  for  want  or  plea,  Ate. 
PleadiDff  several  matlefa,  • 

Rule,  how  to  be  drawn  up. 
When  rale  unn^cessaiy, 
Noti  Pros,  judgment  of,  -  - 

Rule  to  reply,  rgoin,  &c. 
Demurrer, 

Paying  monev  into  court. 
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Examinations  on  Interrogatories, 
Notice  of  trial,  and  entiy  of  causes. 
Sittings  at  Nisi  Prius, 
Judgment  as  in  case  of  non-suit,  ^ 
Warrant  of  attoraey,         ... 
Taxing  costs,    .  -  •  . 

Error,      -  -  -  • 

Bail  in,  -  -  . 

Ejectment,  ... 

Serving  declarations  before  first  day  of  term. 
Consent  rule, 
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Landtonl't  mod»  of  leoovvnaf  /  pMlWOB 
where  right  of  entiy  nocniet  fanmediiitely 
after  Hilary  and  Easter  TemMi,     -     ib  &  ziv 

Writ  of  poneision  may  iistte  immediately  on 
judge  t  oerti6cate,  -  r  ^'^ 

)Prisonen  and  tmol^enli,  -  xiv  &  zv 


Declaring  againtt,  aod  pleas  by, 
Diacbargiog  prisoners  by  supersedeas, 
Dischamog  msolveats, 
Formft  rauperisy 

Term's  notice,     .  -  ... 

Baron's  summons, 
Aibitration  and  award, 
Commencemeat  of  rules. 
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RULES  AND  ORDERS 

Relating  to  extents,.  -  -        zvii  k  zviii 

Reg.  Gen.  as  to  affidavit  of  danger  before  extent 
in  aid,  -  xviU,  and  see  57  0. 3.  c.l  17. 

post,  Appxnoix,  No.  IV. 
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AN  ANALYTICAL  INDEX  TO  THE  MO- 
DERN DECISIONS  IN  EXCHEQUER  ON 
THE  LAW  OF  EXTENTS  AND  SUBJECTS 
RELATING  TO  PRACTICE  IN  GENE- 
RAL,  &c.  £cc. 

Table  op  Trrtsff. 

Abatsmxnt,  Plbaoino  in  .  -  xix 

AcTioifs  -  -  -  -       ib 

Appidavit  to  bold  to  bail,     •  -  •       xz 

AppiDAvns,  on  motions  and  rules,  ib.  See  Motions 

.  and  RvLis. 
Amuidment  ...  zsi 

AilZBClAMENTS*      SoO  FiNZS,  &C.  -  ib 

Annuity  -  •  -  .•  i^ 

Appbahancx  -  -  -        ib 

AppaAisEMBNTy  Wbit  07  -  -  ib 

Arbitbation  and  Awabd  -  -        ib 

Abbxst  ...  zxiii 

Arrest  or  Judgment      -  -  •        ib 

Assbssep  Taxes.    See  Taxes  Assessed. 
Attacbment  -  •  ...     xxiv 

Attorney  -  -  -  ib 

Bail  •  -  -  .  xsv 

Bail  Bond  •  •  •  .       xxvi 

Banerupt  ....  zxviii 

Baron  and  Feue.     See  Appearance^  Judg- 
ment.       ....       zxix 
Bills  and  Notes       «  .  •  -  ib 

Bill  op  Exceptions  •  •  ib 

Body  Rdli,       -  •        Ivi.    SeeSHEsipp. 

Bond  to  the  Crown        •        xxis.     See  Extent. 
Cbbttoraei  ...       xxix 

Clebe  in  Court  .  -  -  -  ib 

CoMPUTTNO  by  Mastsr,  •  •        ib 

Condemnation  -  •  -        ib 

CONSOU  DATING  AcTIOVS,  -  •lb 

Constable^  -  -  -  ib 

Conviction  ...  xxx 

Cornwall,  Dvcby  or  -  -  ib 

Costs  -  •  -  -        ib 

Counsel  .  •  •  zxxi 

CouBTB  OP  Equity        •  -  -        ib 

Courts  op  Bequests  -  -  ib 

Criminal  Practicb  -  -  .  xxxii 

Crown  Lands  .     *  -  -  ib 

DAMAOESy  -  .         ib.     See  Ij4TEREST. 

Death,    ib. .   See  Execution,  Warrant  op  At- 
torney. 
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Duties,  Double 

£jECTMENT 

Election 
Error 
Estreat 
Evidence 

Exceptions,  Bill  op 
Execution 
Extent  in  Chiep, 
In  general 

Wbat  BMiy  be  taken  under 
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Affidavit  for  fiat 
Inqmsition,  scire  iecias,  &c« 
Poeipomng  trial  m  sdre  ' 

tent 
Claiming  goods  seised  If 
Poundage 
Proceeding  wbcn  crown  deblot 

vent*       -  -  - 

Priority  of,  iaJL-fa,    - 
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Who  entitled  to 
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Priority  of,  to  Ji*  fa. 

Effect  of,  before  inqaiatbo  taken    •       • 
Proosedin^  in       -  ' 
AiBdavit  of  danger,  in  older  to  oUaia  iit 

under  57  G.  3.  e.ll7. 
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Inpant 
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Inquiry,  Writ  op 
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Insuper  .     - 
Interest,  - 
Intrusion 
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Bowden  and  others  v.  Glasson 
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pundiB  V.  TiMNDpioa 

lok  9.  Johnson 

nke  V.  Smith 

HBbeet  Vx  r.  Mines 

loper  r.  Archer 

loper  V.  Hat^n 

loper  V.  Hawkes 

OB  9.  Willianis 

vtiUy  V,  Dean 

mimng,  derk  v.  Naylor 

iBDu^am  V.  Reea 


oiel  V.  Biabop 
ulqr «.  Brown 

iriu  V.  Moigan  and  olhecs    - 
I  GioD  v«  Dover 
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APPENDIX,    N^  I. 


THE 


RULES  AND   ORDERS 


IN  FORCE    IN   THB 


COURT  OF  EXCHEQUER  OF  PLEAS, 

DOWN  TO  MICHAELMAS    TERM    1831,    INCLUSIVE; 
COLLECTED  AND  ARRANGED  UNDER  PRACTICAL  TITLES. 

Together  wilh  those  parts  of  Stats.  11  G.  4.  &  1  W.  4.  c  70.;  and  1  W.  4.  c.  3.  which  lelate  to  Fiactice. 

(Sm  list  of  titles.  Am.) 


HOURS  OF  BUSINESS  AT  THE  EXCHE- 
QUEB  OFFICE. 

T  %.  Gen.  Mieh.  2  W.  4.  it  is  oidered,   "  That 

BDi  and  after  the  last  day  of  this  present  term,  the 

Kheqaer  0£Soe  of  Pleas  he  kept  open  as  follows  : 

At  is  to  say,  daring  term,  and  one  wedi  after  eveiy 

nOi  from  eleren  o'clock  in  the  morning  until  three 

clock  in  the  afternoon,  and  from  six  to  nine  o'clock 

toe  evemng ;  and  at  other  times  from  eleven  o'clock 

the  morning  until  fbor  p'dock  in  the  afternoon ;  the 

^  holidays  excepted,  when  the  said  office  is  to  he 
oied. 

By  %.  Gtn.  Mieh.  1  W.  4.  superseded  by  the 
wve  role,  the  days  on  which  this  office  was  not  di- 
^  to  he  open,  were,  "  Sundays,  Christmas-day, 
ood  Friday,  Easter  Monday,  Ascension  and  Mid- 
immer-days,  and  days  appointed  for  public  feasts, 
*^Ting,or«asts.'^ 

fnCERS  OF  THB  COURT,  AND  THEIR 

FEES. 

f«i  of  Smm  and  Side  CJtrh.^    By  sUt.  1 W.  4. 

70. 1. 10.  itis  enacted,  <*  That  it  shall  be  lawful  for 
'^^^lons  of  the  said  Court  of  Ezchej^^er,  and  they  are 
^"^  lecraired,  to  distin||uiBh,  bv  their  rulesand  orders, 
l^iees  which  shall  continue  to  be  taken  by  the  swo^ji 
g^^e  clerks  of  the  Court,  for  the  duties  performed  as 
H^cen  of  the  Court,  similar  to  the  duties  of  the  offi- 
•n  of  the  other  superior  Courts,  from  such  fees  and 
^>^  as  shall  be  allowed  ^  be  taken  by  the  attor- 
'^  io  admitted  to  practise,  so  that  the  amount  of 
>ch  fiaes  and  charges,  upon  the  whole,  do  not  ej^oeed 
^  *niouQt  and  rate  of  such  fees  and  charges  as  are 
oj  allowed  upon  the  taxation  of  costo." 
,^y  %  Gen.  Mick.  1  W.  4.  it  is  ordeied  b^  the 
|4)Qrt,  « 1^^  ^^  several  fees  hereunder  mentioned 
^'1  aod  may  continue  to  be  taken  by  the  sworn  an4 
^  cterb  of  this  Court,  the  same  beinj;  for  duties  to 
f  iflT"^  by  them  as  officers  of  the  Court,  similar 

we  datioB  of  the  other  superior  Courts.    And  it  is 


further  ordered,  that  in  the  taxation  and  allowance  of 
costs,  such  fees  shall  be  distinguished  from,  and  form 
no  part  of,  the  fees  and  charges  which  shall  be  al- 
lowed to  the  attomies  who  have  been  or  shall  be  ad- 
mitted to  practise,  under  and  bv  virtue  of  the  said 
act,  but  the  same  shall  be  allowed  as  disbursements : 


The  Feet  above  referred  to* 


£ 
0 
0 
0 
0 


-  0 


-  0 


On  processof  tutmoBna  ad  re^xmdendum    • 
Filine  affidavit  of  service  of  eubjxtna 
Attachment  for  not  appearing  to  suhpigna  - 
Alias  and  pluri£t  attacnment,  each 
One  appearance  in  the  paper  bodk  for  one 

defendant  -  -  -  •  .  .  0 
For  every  additional  defendant  -  -  -  0 
On  special  bail  and  filing  -  .  •  0 
For  taking  bail  off  the  file  to  produce  in 

Court  -        -        -        .        .      -  0 

Filing  all  affidavits  (not  excepted  by  act  of 

Parliament),  potteae,  and  inquisitions    -  0 
Searching  for  all  writs,  affidavits  and  pro- 
cesses, each  tune,  per  \Bim     ... 
Searching  for  judgment  and  all  matters  of 
record,  per  term  .... 

Office  comes  of  all  affidavits  and  other  mat- 
ters of  record,  per  foUo  -        -  .   - 
Office  copies  of  all  rules,  per  folio 
On  taking  all  pleadings  out  of  the  office,  id. 
per  folio,  according  to  the  numbec»of  fo- 
lios marked  on  the  pleading  by  the  party 
filing  the  same,  per  folio         .        .      i 
On  filing  declarations       .... 
Enrolling  deeds  and  other  matters  requiring 
to  be  enrolled,  per  folio          .        Z      . 
For  every  warrant  of  attorney    •        -      - 
For  entering  eveiy  rule     •        .        .      . 
For  drawing  and  copy  of  every  order  of 
Court,  |>cr  folio    -        -        .        .      . 
For  exemplifying  a  record,  per  folio    - 
For  entenog  a  certiorari  out  of  Chaooeiy    - 


0 
0 


0 
0 

0 
0 
0 

0 
0 
0 


«•   d. 
1    6 


1 
1 
1 

1 
0 
4 


0 
P 

0 
0 
0 

0 
0 
3 


Q 
6 
6 

0 
4 
4 


1  0 

1  0 

0  4 

P  4 

0  8 

0  4 


4 

4 

4 

4 

i 

8 

4 
4 


RULES  AHlft  OADBES  OF  THE 


f  or  «clMiliBdgliiK  MtilAtfliio  on  rsoord  0  C  8 
For  efwy  releaie  -  •  •  ••020 
For  •ntering  an  Mkltta  fiMrtIa  -  -  -  0  3  4 
For  tttendiDe  eveiy  trial  at  bar  -  -10  0 
For  every  eihilnt  read  at  a  trial  at  bar  -  0  1  0 
For  entering  all  proceedUtga  on  writs  of  er- 
ror, j»r  feBo 0    0    4 

For  enrolling  writ  of  error         -        -      -0    6    8 
For  office  copies  of  all  pleadings  when  re- 

qvirad,  per  folio    -        -        -        --004 
For  each  writ  of  ntperttd$as  on  an  attach- 
ment   0    10 

**  That  the  aeveral  dntiea  for  which  fees  are  as- 
poinled  in  the  said  achednle,  shall  be  performed  t^ 
the  sworn  and  side  cMls  of  the  said  oflioe,  or  their 
mfficient  deputies  or  deputjf ,  on  the  re^piest  of  the 
penons  now  or  hereafter  admitted  to  prectise  as  attor- 
aies  in  this  Coort,  within  the  hows  and  times  hereii>- 
•fter  appointed  (see  mU,  p.  i*)»  whereupon  each 
fees  as  anweMid  shall  become  payable. 

CUrk  of  P(m«.]  That  the  several  duties  heretofore 
performed  by  the  cleric  of  the  pleas,  or  his  deputy,  at 
the  instance  of  the  sworn  or  sidederinof  the  ofi&e  of 
pleas,  shall  hereafter,  at  the  instance  of,  and  for  the 
attomies  admitted  as  aforesaid,  be  in  like  manner 
petfonned  by  the  said  clerk  of  the  nleasy  or  his  de- 
puty, on  payment  of  bis  lawful  foea  (or  the  same* 


OF  ATTORNIES. 

itJmtfium  tf  Attomia  rfK.  B.  and  C.P.toU  Attor- 
nm  tfi  the  Exchtauer.]  By  stat.  1  W.  4.  c  70.  s.  10. 
it  is  enacted,  <*  That  all  penons  admitted  or  admis- 
nble  to  practise  as  attoroies  in  the  Courts  of  Kio^'s 
Bench  and  Common  Pleas,  shall  be  admissible  m 
Hke  manner  as  attomies  of  the  Court  of  Exchequer, 
and  be  admitted  and  allowed  to  practise  there  as  such, 
upon  application  to  the  barons  of  that  Court,  without 
being  oolieed  to  employ  any  clerk  in  Court  in  the 
capacity  of  attorney  of  tne  Court  of  Ezcheauer,  any 
law  or  usage  to  the  contrary  notwithstanding;  and 
tiiat  it  sh^l  be  lawful  for  the  barons  of  the  said 
Court,  and  they  are  hereby  required  to  distin^ish, 
by  their  rules  and  orders,  the  fees  which  shall  cooti- 
nne  to  be  taken  by  the  swom  and  side  clerks  of  the 
Court,  for  the  duties  performed  as  oflBcers  of  the 
Court,  similar  to  the  duties  of  the  officers  of  the  other 
superior  Courts,  from  such  fees  and  charges  as  shall 
be  allowed' to  be  taken  by  the  attomies  so  admitted  to 
practise,  so  that  ^e  amount  of  such  fees  and  charges 
upon  the  whole  do  not  exceed  the  amount  and  rate  of 
such  fees  and  charges  as  are  now  allowed  upon  the 
taxation  of  costs. 

Attomiit  of  the  CourU  rf  Oreat  Saturn  may  be  ad' 
Uiitted  to  be  Attomiet  cf  the  Cmirtt  at  WtAmxniiet^ 
By  Stat.  1  W.4.  c.  70.  s.  17.  it  is  enacted,  "  That 
all  attomies  and  solicitors  now  actually  admitted  and 
practising  in  any  of  the  said  Courts  of  Sessions  (a)  or 
Great  Sttsions,  may  be  admitted  as  attomies  of  the 
said  Courts  at  Westminster,  in  like  manner  as  is  now, 
or  may  be  hereafter  prescribed  for  the  admission  of 
other  persons  as  attomies  therein,  upon  payment  of 
weA  sum  for  duty,  in  addition  to  the  sum  already  paid 
by  them  in  that  behalf,  as  shall,  together  with  such 
latter  sum,  amount  to  the  full  duty  required  upon  ad- 
niaaieB  of  attomies  in  the  aaid  doorts  at  Westmins- 
ter ;  and  that  all  persons  hayine  served,  or  now  actu- 
ally serving,  under  articles  as  clerks  to  such  attomies 
or  solicitors  of 'any  of  the  said  Courts  of  Sesuons  or 
Gnat  Seasioos,  may,  at  the  expiration  of  their  re- 
spective times  of  service,  be  admitted  as  attomies  of 


8. 


dM  aud  Covteat  WtttaiMlv;  is  a*  MMV,  oi 
opoB  payment  of  the  BUd«^,  aaiflhef  Wtwii 
under  articles  aa  deiks  to  aitoniicB  ef  the  faai4c»- 
tioned  Courts." 

AdiuAmim  of  Atumme  <f  Gre^Semmetefnttia 
at  WeHmintter,  in  aeHomt  md  maU  mMt  fenm 

ing  im  Omkire  or  ITaJcs.]  By  slat.  I  W.4.e.7';. 

16.  itisenacled,  <«ThataUaenoBBwho«a«rb(* 
fore  the  paasing  of  this  act  shall  have  been  adnmi 
as  attomies,  and  shall  then  be  pnctisiBg  kmd 
the  CoarU  of  Sessions  or  G  rest  Seaaians  ia  Iks  oasD^ 

palatine  of  Cheater,  or  in  Wales,  nsoeeiifely.  ^ 
be  entitled,  vpoQ  the  pa^pnent  ef  one  shiffiBf.  IB  km 
thev  names  entered  npon  a  nil  to  be  kot  far  M 
paiposeineadiof  ihejnmerierCeuta  ef  rimmstr 
tor,  and  thawupon  be  aOowad  ta  pmebM  k  mi 
Cooita  in  all  actieiia  and  aula  against  panoss  nai- 
ing,  at  the  mmmenfemnnt  of  them,  viiUsne 
county  of  Chester  er  principalis  of  Wales;  tad  is 
all  penons  having  served,  or  now  actnallj  Mmaf.  • 
dens  to  such  atlornies  under  aitidea,  and  wbsvaik 
otherwise  be  entitled  to  be  admitted  uattHna  if 
the  aaid  Courts  of  Great  Sesaioos,  may,  oa  ar  bcfae 
the  expiration  of  aiz  montha  after  the  paaaiaff  {if  tks 
act,  be  admitted  as  attomeya  of  the  said  Coomi: 
Weetminster,  for  the  ^rpoae  of  pnctHagtUea 
the  like  matten  only,  without  pavineoft  of  say  pate 
duty  than  would  be  now  payable  by  law  spos  As: 
admiaafon  as  attomiea  of  mh  Coorts  ef  Gicit  So- 

sionsraapeetively*" 

Attommtoemtertlmrnameiomimbadmiaey^^ 

the  Eseheqmer  office,"]  By  Rem,  Gea.  MicL  I W.  4. 
it  ia  oidered,  "That  the  dark  of  the  fkei»  «  » 
deputy,  ahall  forthwith  eanae  to  be  pnpand  i  pRf" 
alphabetical  book,  for  the  pnrpoees  after  nestia^ 
and  that  the  same  shall  be  pnbUdy  ke|«  st  the ««? 
of  the  clerk  of  the  ^eaa,  to  tie  there  io^eeied  br  Mf 
audi  attoraey  aa  aforesaid,  ar  iris  deik,  viihait  ^^ 
or  reward.  And  that  eveiy  atloniey  adoittri  m  ihJ 
Court,  and  residing  in  Lcodon,  or  withia  im  kk 
of  the  same,  shall  forthwith  enter  in  anck  tiaok,  uti* 
phabetksl  oider,  his  name  and  place  ef  sbcdfe  « 
some  other  proper  place  in  London,  WertBiBsta>B 
the  Borough  of  Southwaik,  or  widiin  oeemk^ 
the  said  o&e,  where  he  mav  ba  aerved  witkey 
summonses,  orden,  and  ruba,  in  causes  depa»^ 
in  this  Court ;  and  every  altorney  hensAartot^ 
mitted,  and  nractiaing  and  residing  asafonM^  w*^ 
upon  his  aomiasion,  make  the  like  enb^  *,  w  " 
often  aa  any  such  attorney  shall  change  ^J^  f 
abode,  or  the  place  where  he  amy  lie  ""•' •? 
notices,  summonses,  orden,  and  mles,  he  i^"* 
the  like  entry  thereof  in  the  said  book."         ^    . 

ServitoofRMUe^Netieee,ife.omJ]  Aod'^nutt 
notieea,  anmmonaes,  etden,  aaid  rales,  ^^'^^j?]^ 
quire  personal  senrioe.  shall  be  deened  «*«*• 
served  on  such  attorney,  if  a  copy  thereof  be  lata  v 
place  lastly  entered  in  snch  book,  with  sbt  fe"* 
resident  at  or  belonging  to  each  plaoe ;  u^"  f; 
anch  attorney  shall  negleet  to  make  aaeb  cstrf >  ve 
the  fixing  up  of  any  notice,  or  the  cofy  ^^''l 
mona,  order,  or  rale,  for  anch  attoraey.  ^^^  ^*y 
office  of  i^eas,  shall  be  deemed  as  «ta^  f* 
ficient  as  if  the  same  had  been  aerved  at  aicb  p*t 
of  residence  as  aforesaid."  .    ^^ 

By  Reg.  Gon.  Midi.  I  W.  4.  itiaofdand*  "l^ 
in  all  acScms,  which,  before  the  lint  day  <^tl«P^ 
sent  term,  vrere  pending  in  this  Coeit,  Ac  1^ 
plamtiffii or  dafondants,  ahall  and msy  be  ai^ 
to  i^iply  to  one  of  the  Barona  of  this ^^^""^ 
order  appointimr  any  person,  who  shaB  AesM »  ' 
torney  of  this  Court,  to  be  his  or  her  stMscy  »"^ 


(a)  i.  e.  the  Coort  of  Seaaiona  at  Chester. 


ther  prosecuting  or  defending  raeh  adiaa,  liNf/ 
dertaking  to  pay  the  sworn  or  side  dob  P"!***^^ 
employed  by  iiim  his  coats  incurred  In  lacb  ^^^' 
be  taxed,  if  required,  by  the  maaler ;  aad(bit0^» 


CODET  OF  BXaOBQUXR  OF  PLEAS. 


n  Im  aaCcNBt  MbM  to 


I) 


OF  AFPIDAVITS, 

IftW0  m  man  d^pmwnCf,  tft«jr  aoaMi  to  h%  imtten 
AtA^Jwrst.]  ByjRif.  Geii,7nfi.lGM.  4.  ilisor- 
wnd,  "  Thftt  from  and  after  the  iirtt  day  of  next 
tann,  upoo  every  afBdarit  twom  io  this  Court,  or  be- 
bee  any  judge  or  oommitBioDer  tJieraof,  and  made  by 
tso  or  moie  deponenti,  the  names  of  the  several  pcr- 
MMs  luJdag  such  aflUavit  shall  be  written  in  the 
\mrmt ;  («)  and  that  no  affidaYit  be  read  or  made  use 
pf  in  any  matter  depending  in  this  Govt,  in  tlie>rat 
of  winch  tben  shall  be  any  interlineation  or  erasore. 

AgSdaviU  «f  UUuruU  ptnam,  twain  in  Court  or  te- 
fm  th0  Lord  Chirf BanmormBarom,  wm$tb$c$rti' 
fiM  to  kmmbomroodto,ondtoh9  wodortUiod  ky  tho 
^Mtjf  •!  And  it  is  oideied,  '<  That  when  any  aiBdarit 
afaall  be  sworn  in  Court,  or  before  the  Lord  Chief 
g<Mo«f  or  anv  one  of  the  Barons*  by  any  illiteiate 
pesaov,  the  officer  or  person  who  shall  administer  the 
Mth,  shall  certify  upon  the  affidavit,  that  the  same 
was  read  to  the  iUiterate  person  in  the  presence  of 
neb  officer,  and  that  the  deponent  appeared  perfectly 
taandoiaUnd  the  same."  rr         r         / 

AJUmvUt  if  tiiietrats  pcnonf,  wmam  hojort «  Com- 
miiiinmr^  to  bo  T$ad  to  them,  and  to  be  90  eort^iod  m 
tkojwmit  end  that  tho  dopontnt  widentood  ii,  and 
s^pMd  t<  j»  tho  jrrmnoeof  tho Commmionor.  taking  tho 
a«M.]     By  Bog.  Gin.  HiL  40  Geo.  3.  it  is  oideied, 
**  That  from  and  after  the  last  day  of  Easter  term 
aeat,  wlmany  affidavit  is  taken  by  any  commissioner 
ef  this  CSonrt,  made  by  any  person,  who,  fiomhisor 
her  aigiiatare,  appeais  to  be  illiterate,  the  commis- 
skner  taking  saeh  affidavit  shall  certify  or  state  in  the 
jmrmi,  that  the  affidavit  was  reed  in  his  presence  to 
the  party  making  thesame,  and  that  such  party  ap- 
peared perfectly  to  amlwBtaiid  the  same ;  and  also 
Chat  the  said  party  wrote  his  or  her  siffnatuie  in  the 
presence  of  me  commissioner  taking  die  said  affida- 
Tii." 

AJUMU  to  bovifd  in  opodal  appUeaHon$  to  tho 
ComrU]  By  a  Gonoral  Ordor,  HU.  40  Geo.3.  af- 
ter netting  that  «'  Whereas  great  inconvenience  hath 
arisen  from  affidavits  being  stated  to  the  Court  by 
coannl  in  special  applications,  without  the  same 
having  been  first  filed;  the  Court  doth  oider,  that 
from  and  after  the  first  day  of  next  Easter  term,  all 
affidavits  to  be  used  en  any  special  application  to  the 
Court,  be  filed  one  clear  day  before  the  application 
be  made ;  and  that  where  a  notice  of  motion  is  ne- 
caasarrto  begivett,  the  fihneef  any  affidavit  in  sup- 
pert  of  the  application  be  alao  mentioned  at  the  foot 
ef  the  notice,  to  enable  the  opposite  parties  to  obtain 
acesy  thersfrom. 

''And  where  any  application  shall  be  made  for  an 
ialanctioa  to  stay  waste,  or  in  the  nature  of  an  in- 
janctioo  to  stay  waste,  before  the  defendant  is  in 
Court,  supported  by  affidavit,  such  affidavit  shall  be 
filed,  and  the  office  copy  thereof  be  produced,  with 
the  Bscesserv  certificate  of  the  bill  being  filed. 

"  This  orjer  is  not  to  extend  to  the  filing  of  affida- 
vits of  mere  aerviee  of  notice  of  motion." 

Ofeicopiot.^  By  %  Gonoml  Ordor,  Eatt.  2  G.  4. 
It  isoedered,  "Thatnooffin  copy  of  any  affidavit 
filed  in  this  Court,  be  henceforth  received  and  read, 
anlem  soch  office  copy  shall  have  been  previously 
amaaed  and  signed  by  the  attoney  or  cM  in  court 
meking  the  same,  or  his  accredited  agent." 


(•)  See  WeUingt  v.  Marth,  U  Ftu  600.    Dm  v. 
imith,  £.  1831.  S.  P.  Tyr.  MS. 


OFBERVICEOF  PLSADIKOS,  8t  MilOllSttl, 

RULES,  &c. 

Sfrvtes  on  thi  adverm  atUmoyJ  By  Big.  Goh. 
Mich.  1  W.  4.  it  is  ordered,  "That  service  of  all 
pleadings,  summonses,  orders,  rules,  notices,  and 
other  proceedinss,  heretofore  served  on  the  sworn  or 
side  clerks  at  their  seato  in  the  said  office  of  pleas» 
shall  hereafter  be  served  upon  the  attorney  or  attor- 
nies  of  the  adverse  party  or  parties,  by  delivering  the 
same  to,  or  leaving  the  same  for  him  in  the  maimer 
hereinafter  mentioned ;  and  that  henceforth  no  eotiy 
of  any  notice  shall  be  required  to  be  made  in  any 
book  to  be  kept  in  the  said  ofiioe  of  pleas  as  hereto- 
fore." 

Attormm  to  ontor  thoir  nndonca  in  a  book.']  And 
b¥  Bog.  Gin.  tami  term,  it  is  ordered*  "That the 
clerk  of  the  pleas,  or  his  deputy,  shall  forthwith  cause 
to  be  prepared  a  proper  alphabetical  book,  for  the  pur- 
poses afler  mentioned,  and  that  the  same  shall  be 
publicly  kept  at  the  office  of  the  derk  of  the  pleas,  Io 
be  there  inspected  by  any  such  attornnf  as  aforesaid, 
or  his  clerk,  without  fee  or  reward.  And  that  eveig[ 
attorney  admitted  in  this  Court,  and  residing  in  Lon* 
don,  or  within  ten  miles  of  the  same,  shall  forthwiUi 
enter  into  such  book,  in  alphabetical  order,  his  name 
and  place  of  abode,  or  some  other  proper  place  in 
London,  Westminster,  or  the  Borough  of  Souihwarfc, 
or  within  one  mile  of  the  said  office,  where  he  maybe 
served  with  notices,  summonses,  orders,  and  rules,  in 
causes  depending  in  this  Court,  and  eveiy  attorney 
hereafter  to  be  aamitted,  and  practising  and  residing 
as  aforesaid,  shall,  upon  his  aomission,  make  the  like 
entry  ;  and  as  often  as  any  such  attorney  shall  diange 
his  place  of  abode,  or  the  place  where  he  maybe 
served  with  notices,  summonses,  orders,  and  rules,  he 
shall  make  the  like  entry  thereof  in  the  said  book. 
And  that  all  notices,  summonses,  orders,  and  rules, 
which  do  not  require  personal  service,  i^all  be  deem* 
ed  sufficiently  served  on  such  attorney,  if  a  copy  theie- 
of  be  left  at  the  place  lastly  entered  in  such  book, 
with  any  perBon  resident  at  or  belonging  to  such  place ; 
and  if  any  such  attorney  shall  neglect  to  make  such 
entry,  then  the  ^ing  up  of  any  notice,  or  the  copy  of 
any  summonses,  orders,  or  rules,  for  such  attorney,  in 
the  said  office  of  pleas,  shall  be  deemed  as  efiectual 
and  sufficient  as  if  the  same  had  been  served  at  such 
place  of  residence  as  aforesaid." 

Whon  thi  difondani  hat  apptarid,  or  the  plaintiff 
hat  entirtd  an  apjuaranei  according  to  thittatuU."]  By 
Big.  Gen.  tami  tirm,  it  is  ordered,  "  That  in  all  cases 
where  a  defendant  shall  have  appeued  in  any  action  ia 
the  said  office  of  pleas,  and  in  cases  where  the  plaintiff 
has  entered  appearance  therein,  according  to  the  sta- 
tute, and  the  defendant  shall,  bv  an  attorney  of  this 
Court,  have  nven  notice  in  wnting  to  the  attorney 
for  the  plaintiff,  or  his  agent,  of  his  being  authorised 
to  act  ss  attorney  for  such  defendant,  all  proceedings, 
notices,  and  summonses,  rules  and  orders,  which,  ac- 
cording to  the  practice  of  this  Court,  were  heretofore 
delivered  by  the  sworn  or  side  clerks  of  the  other  party, 
plaintiff  or  defendant,  be  delivered  to  or  served  upon 
the  attorney  or  attomies  of  the  other  party,  plsintiff 
or  defendant;  and  that  all  notices, &c.  shall  be  so 
served  or  delivered  before  nine  o'clock  in  the  evening. ' 


TRANSFER  OF  CAUSES  FROM  THE  COURTS 
ABOLISHED  BY  STAT.  1 W.  4.  c.  70. 

Mode  of  proeading.}  By  Rv .  Gem.  Mieh.  1  W.  4. 
after  reating  that  "  Wheieas,  by  an  act  made  and 
passed  in  the  first  vear  of  the  reign  ef  his  present  ma- 
jesty, (viz.  1  W.  4.  c.  70.)  intituled  '  An  Act  for  the 
more  effectual  administration  of  justice  in  England 
and  Wales,'  it  is  amongst  other  things.eaactod,  that 


I? 


RULES  AND  ORDERS  OF  THE 


«ll  tiM  pi*w*  •vdHrify,  and  JwMidioii  of  liii  n»> 
jetty's  Court  of  SessioQ  of  tlM  nid  county  oalatme  of 
Cberter,  and  of  the  judses  thereof,  and  of  his  Court 
of  Exchequer  of  the  said  county  Ratine,  and  of  the 
diamberlaiD  and  vioe-chamberlain  thereof,  and  also 


MlkialftBtytiBif 
oaed  thireoa.  in  IUm  maawr  as  if  8Kk  jadgHtf  y 
heen  signed  in  this  Court ;  butthitiacaBeytaeaiof 
eiecution  shall  issue  on  any  finsl  Judgsieat,  sipsd  is 
any  Court  abolished  by  the  said  aeu  Hikall  be  sttd 
in  such  prooen  in  vbat  Court  final  ndgBeai  vai  k 
signed  as  aforeaaid.    And  it  b  foitaer  ofdeied.  tbt 


of  his  judges  and  courts  of  Great  Sessions  in  the 

principality  of  Wales,  shall  cease  and  determine  at 

the  commencement  of  the  said  act ;  and  that  all  suiu  I  air^  prooeedinff  taken  in  any  Cent  tMished  hjm 

at  law  then  dependioR  m  any  of  the  said  Courts,  shall  |  said  act,  mayne  coDtinned,  by  way  of 

be  transferred  to  the  Court  of  Exchequer,  there  to  be     " 

dealt  with  and  decided  according  to  the  practice  of 

the  said  Court  of  Exchequer  or  of  the  Court  from 

whence  the   same  shall  be  transferred,   according 

to  the  discretion  of  the  Court  to  which  the  same  shafi 

be  transfened ;  which  Court  shall,  for  the  purpose  of 

such  suits  onl}r,  be  deemed  and  taken  to  have  all  the 

power  and  jurisdiction,  to  all  intents  and  purposes, 

possessed  before  the  passior  of  this  act  by  tne  Court 

nom  whence  such  suit  shall  be  removed.    This  Court 

doth  therefore  order,  that,  as  to  all  suits  at  law  de- 
pending in  any  of  the  said  Courts  on  the  12th  day  of 

October  last  rast,  the  same  shall  be  dealt  with  and 

decided  accoraing  to  the  practice  of  this  Court,  unless 

this  Court,  or  a  baron  thereof,  at  chambers,  shall, 

upon  special  application  upon  notice  to  an  adverse 

party,  otherwise  direct.    And  it  is  further  ordered, 

that    where  process  shall    have  been  served,  and 

the  plaintiff  shall  not  have  declared,   the  plaintiff 

ahall  be  at^  liberty  to  declare  on  all  process  returnable 

before  or  in  the  present  term,  or  before  or  in  next  Hi- 
lary term,  or  the  vacation  following  the  same,  as  if 

the  same,  as  to  all  process  returnable  before  the  end  of 

this  present  term,  nad  been  made  returnable  in  the 

pesent  term ;  and  as  to  all  process  returnable  be- 

tween  the  end  of  the  present  term  and  th^  vacation 

next  following  next  Hilary  term,  as  if  the  same  ba4 

been  reiurnable  of  next  Hilary  term ;  and  the  de- 
fendant ahall  appear  to  such  process,  or  put  in  bail 

thereto,  within  eight  days  after  notice  of  this  rule;  as 

to  writs,  the  return  days  whereof  shall  then  be  past, 
n  das  to  writs  returnable  after  the  end  of  the  present 

term ,  within  six  days  after  the  same  shall  be  return- 
able; and  the  defendant  shall  be  at  liberty  to  give  a 

ruleto  declare,  and  in  default  of  declaration,  to  sign 
nonprot  acoordinffly.  And  it  is  further  ordered,  that 
in  all  cases  in  which  a  declaration  hath  been  delivered 
or  filed  in  the  Court  of  Sessions,  a  certificate  thereof 
shall  be  obtained  under  the  hand  of  the  late  prothono- 
tary,  or  late  deputy  prothonotaiy  of  the  Court  in  which 
the  same  shall  be  filed,  and  be  verified  by  affidavit  to 
be  entitled  in  this  Court;  and  such  certificate  and 
afiUavit  shall  be  filed  with  the  deouty  clerk  of  the 
pleas,  without  fee  or  reward ;  and  the  plaintiff  shall 
thereupon  be  at  libertv  to  give  a  role  to  plead,  and  in 
default  of  plea,  to  sfgn  judgment  in  like  manner  as 
if  the  declaration  had  been  filed  in  this  Court,  an 
appearance  having  been  first  duly  entered  in  this 
Court,  if  the  same  shall  not  have  been  entered  in  the 
said  Court  in  which  such  suit  was  commenced.  And 
each  party  shall  be  at  liberty  to  plead,  reply,  or  take 
any  subsequent  proceeding,  ana  to  rale  an  advem 
party  to  proceed  in  such  action,  as  if  the  same  action 
nad  been  origfnally  commenced  in  this  Court ;  but 
that  no  judgment  shall  be  signed  for  want  of  declara- 
tion, plea,  replication,  or  other  proceeding,  until  a 
rule  to  declare,  plead,  reply,  rejoin,  £cc.  shall  have 
been  first  given  in  the  office  of  pleas  of  this  Court, 
and  demaid  of  declaration,  plea,  replication,  or  other 
proceeding  in  writing,  served  on  the  adveise  party  or 
nis  attorney,  according  to  the  practice  of  this  Court, 
so  many  da^  before  such  judgment  shall  be  signed, 
as  the  practice  of  tl^  Court  requires  upon  rules  to 
declare,  plead,  reply,  rejoin,  &c.    And  it  is  further 


oidered,  that  in  case  any  interlocutoiy  m  final  jndg< 

^uentshall  have  been  signed  in  any  of  the  said  Courts 

"-iliabed  by  the  said  act,  the  plaintilT,  on  filing  a  cer- 


thu  Cooit,  such  snggeslion  being  lalifet  to 
tion,  upon  a  summons  for  the  pvpHe,  by  any  of  ttc 
barons  of  this  Court. 

That  in  case  any  procass  shall  haw  iasaed  sal  if 
any  of  the  Conrts  abolished  by  the  ssid  act.  theih^ 
riff  to  whom  the  same  osay  have  beta  iaaed,  asj  be 
ruled  to  return  such  piooess  into  this  Coait,  is  fab 
manner  as  if  the  said  praoasa  had  beea  lehmsUe  is 
this  Court ;  and  if  anch  sheriff  shall  have  mdt  i 
return  to  the  said  Comt  ao  abcJished  ss  afarenid. « 
shall  make  a  return  to  this  Court  ef  ttfi  catfta,  be 
mav  be  ruled  in  like  manner  tobriaaintfaebadv; 
and  prooeas  so  iasoed  as  last  afbrasaid,  may  be  le- 
tnmed  to  thia  Court  by  the  aheriiis  ef  the  cbmIv  if 
Chester,  county  of  the  city  ef  ChsMer,  and  fma- 

Ctity  of  Wales,  in  like  manner  as  if  the  nstt  bd 
Ml  returnable  in  this  Court. 

OF  WRITS. 

ind9ntm$Ht  rf  th$  attmmmf*$  naam  «m  wriit.]  Bjr 
Btg.  Gen.  Mith.,  1  Wm.  4.  it  is  oidered.  "TkA 
henoefbrth  the  name  and  address  of  the  attoncya- 
Stting  any  writ  ahall  be  indoraedor  written  thanoa ;  («l 
and  alao,  that  the  day,  month,  and  year,  in  wbick  ibe 
same  shall  be  iasned,  shall  be  indoread  er  writtes  m 
all  write  hereafter  to  be  issued  in  the  ofSaeef  pkssd 
thia  Court;  and  if  the  aaaoe  be  mem§  fnam,  otba 
than  a  writ  of  fuApcena  ad  rmptmdmtiitm,  a  p«c7ra 
particular  of  auch  writ,  containing  the  ooaaif  iaai 
wnich  the  aame  ahall  issue,  the  names  of  evaiy  pstt, 
plaintiffand  defendant  therein,  the  tiase  ef  the  idsn 
thereof,  the  name  and  addraaa  ef  the  atKwMy  ious 
the  sam^  and  the  day  of  the  date  on  which  the  net 
shaUbe  ao  iasoed.  shaU  be  delivered  to  the  dot  a 
deputy  ckik  of  the  pleaa,  on  his  being  reqniredl*  af> 
auch  writ,  vrfaich  preapt  ahall  be  duly  filed  oa  lb  a 
be  provided  by  the  eaid  cleik  of  the  pieM,  orbe^ 
pu^,  for  each  term  and  vacation,  ■eeerdisyti*» 
county  into  which  the  same  ahall  be  issued ;  «ad  i 
inch  proeeaa  be  wbptmaadrmpmtdmdum,  aadpwtff 
of  contempt  thereon,  and  writ  of  mtpatmdmt  tIaMe' 
thejmeeiiM-shall  in  like  manner  be  Idt  with  the  s«tn 
or  nde  clerka,  or  their  depntiea,  in  the  offce  of  j^ 
containing  the  naaaea  of  every  pnity,  pbintiff  im  ^ 
fondant,  therein,  the  time  of  the  letaru  thneoC  ^ 
naoM  and  addreas  of  the  attoney  iasuiiy  ibcsMc. 
and  the  day  of  the  date  on  which  the  8mds  sbiH^ 
issued ;  which  sh^  be  krat  on  a  similar  Bthj^ 
sworn  and  side  deiks.  To  which  prwUijm  asj  it* 
lomey  of  this  Court,  or  hiaderk,  ahall  have  9etm  * 
payawnt  of  the  foe  payable  in  respect  thereof." 

Prrndpti  for  mbpiaim$  end  attmfkwmmh-^f*^ 
affidaviU  cf  asrvM*  nf  nhptamtS]  By  Hi;.  0^ 
tatt.  45  Geo.  3,  it  is  ordered,  «•  That,  fim  vA 
after  the  first  day  of  nest  Trinity  tena.  frr^ 
for  all  tMbpacnn  and  attachments  that  aie  a0«^ 
in  the  office  of  deaa  of  thia  Court,  with  the  iv* 
of  the  partiea  tnerein,  the  returns  of  such  vnB. 
the  datea  when  they  are  iasued,  and  the  bi«< 
of  the  atioraies  or  side  deiks  iaauing  the  *«'* 
shall  be  ?iven  to  the  officer  who  aigua  each  «no  ** 
require  the  name  of  the  derk  of  the  pleas  to  be  i^ 
thereto,  on  issuing  such  ftttpamai  and  aitacbmsb . 
- 

(a)  S^  Mdlerf,  Bowdm,  2Tyr.  R. 


COURT  OF  EXCHEQUER  OF  PLEAS, 


9td  tlMt.  OB  tlie  MiBMig  of  ftU  tttadmiMiti  ferwutof  | 
ifpeuuMW,  the  affidavits  of  wrvioe  of  the  wnhfuttw 
BpoB  wineh  sach  attftdunents  are  iMoed,  shall  bo  iled 
fltt  a  file  to  bo  kept  for  that  purpose  in  the  said  office." 

Marm  than  fmr  Drfendantt  in  one  Action,']  By  tUg, 
Gen.  Mieh.  1  W.  4.  it  is  ordered,  That  where  there  are 
onre  than  foot  defendanuin  a  ^oiot  actioo  to  be  oom- 
iDSBceil  ia  this  Court  rasidiDg  in  the  same  county  the 
whole  niunber  of  defaBdants  shall  be  named  ia  one  writ, 
and  if  tlse  whole  number  of  defandaats  shall  appear  by 
the  same  attorney,  and  at  the  same  time,  the  names  of 
anthedefeadants  shall  be  inserted  in  one  appearance. 

When  wriU  tkaU  bo  rotuntabUA  By  stat.  i  W.  4. 
o  3.  TfiMad  23id  Dec.  18301  it  is  enacted,  §  3,  that 
aU  wnta  aow  usually  retaraable  before  aay  of  H.  M.'s 
coorts  of  K.  B.,  C.  P.,  or  Eichequer  resmetively,  on 
feaeral  retam  days,  that  shall  be  made  returnable 
after  Ist  Jaa.  1831,  may  be  made  returnable  on  the 
3rd  dagr  esBclosive,  belbre  theconmenoementofeach 
lvm»  or  OB  aay  day  not  being  Sunday,  between  that 
day  and  the  3ni  day  exclusive,  before  the  last  day  of 
the  taim;  aod  the  day  for  appeaiaaoe  shall  as  heralo- 
foia  be  the  3d  dty  after  such  return,  ezeUuive  of  the 
darf  of  the  letara,  or  in  case  such  3d  day  shall  fall  oa 
a  Sanday,  then  on  the  4th  day  after  soeh  return  ex* 
dosive  cif  such  day  of  return* 

Of  the  Distringas. 

ImcreoMO  of  Istuei .]  By  Bog.  Gen.  Trin.  26  Geo.  2. 
it  is  ordered,  "That,  from  and  after  thefiiitdayof 
^(p»i^<MJm»  term,  1763,  where  issues  shall  be  re* 
tamed  upon  any  writ  of  dUtrtngoMt  to  be  issued  out  of 
ihisCcMiit,  the  plaiotiifin  such  writ  may,  immediately 
after  the  retara  thereof,  apply  by  motiealo  the  Court  for 
iacreaaiog  isoes  upon  farther  process  to  be  iisned  be* 
tween  the  parties,  which  said  issues  shall  be  increased 
firona  time  to  time  at  the  diicretion  of  the  Court.  But 
see  PenuoU  v.  AiagitoM,  ante  p.  495. 

And  it  is  ftirther  ordered,  that  where  an^  defendant 
shaB  appear  to  any  writ  of  dutrtngas  to  be  issued  out  of 
thus  Covut,  after  the  said  first  day  of  Michaelmas  term, 
aad  the  caase  of  action  aiiseth  m  London  or  Middle* 
«»^,  askd  the  defeiidant  lives  in  Londoa  or  Middlesex, 
or  aritfaia  fiorty  miles  of  London,  such  defoadftat  shall 
plead  withia  four  days  after  declaration  delivered  in 
aaeh  actios,  a  rule  to  plead  being  given ;  and  if  the 
«  of  action  ariseth  m  any  other  county,  or  the  de- 
ant  lives  above  forty  miles  ftom  London,  then 
defcadaat  shall  plead  withia  eight  days  after  the 
d^^raiT  of  the  declantioa,  a  rale  to  plead  being  given 
"r  SeeLoMtev.Blsmngton,  6Pri.639. 
in  Digest  of  Cases. 


Ov  THS  SuBPCENA  AND  SsBVICE  TH&RSOF. 

Comu  qftutpanM  to  bo  urvod  inHoad  of  laboltJ] 
By  Af.  Gm.  MieK  1  W.  4.  it  isoidered,  "  That  a 
eofff  Of  all  process  of  nhpiom  ad  roopondtndum  here* 
after  to  be  issued  out  of  this  Court,  anid  of  any  indorre- 
aMOt  thereon,  shall  be  served ;  and  no  senrice  thereof 
sliall  bo  ofieeted  as  heretofore  by  service  of  any  label 
«r  other  minute  thereof.''  See  Taylor  v.  RiUy,  9  Pri. 
389.  post.  Digest  of  Cases.  HeM,  that  iubpcanao  od 
leyiiwrffwrfitro  may  be  issued  out  of  the  ofiioe  of  pleas, 
ajad  aaeh  preoess  need  not  he  signed  by  the  chief  se- 
coiMiary,  or  a  swore  cleric  in  tlM  office  of  the  King's 
Renseabranoer ;  and  that  the  rules  of  Court,  of  Hil. 
19  Jac.,  and  Mich.  36  Car.2,  requiring  this,  are  ob- 
aolate*  ud  of  no  force. 

SvBPaNA  AKD  Attachment. 

No  arrettt  on  attach$nontt  except  for  bailable  cauao 
of  adion  and  attaehmont  itidorBod  for  6ati.]  By 
A^.  Gen.  Trht.  I  W.  4.  31st  May  1831.  Whereas, 
since  the  statute  of  7  and  8  Geo.  4.  c.  71.  instances 
have  occurred  in  which,  upon  proceedings  in  the 
Cowt  of  Exchequer,  by  way  of  subpoeoa  aad  attach* 


ment,  defendaats  have  been  anmted  npoo  writs  of 
attachment,  notwithstanding  the  same  have  not  issued 
for  a  bailable  cause  of  action,  and  it  is  desirable  that 
such  practice  shall  be  discontinued,  It  is  therefore  Or* 
dered,  that,  from  henceforth,  no  arrest  shall  be  made 
upon  any  such  writ  of  attacbinent,  unless  the  same 
shall  be  for  a  bailable  cause  of  action,  and  shall  be 
duly  marked  and  indorsed  for  bail,  (a) 

A  PPSA  RANGES.' 

Appearances  to  be  entered  in  boohs.']  By  Reg.  Gen, 
Mich.  I  W.  4.  it  is  ordered,  "  That  on  every  appear- 
ance to  be  entered  by  the  sworn  or  side  clerss,  as  offi* 
cers  of  the  said  office  of  pleas,  they  shall  cause  to  be 
put  the  name  and  address  of  the  attorney  at  whose 
instance,  and  the  day  on  which  the  same  shall  be  en* 
tered,  and  such  appearance  shall  be  entered  by  the  de- 
fendant's name,  ov  the  said  sworn  clerlu,  in  proper 
books,  having  an  alphabetical  indei  book  of  reference, 
entered  bv  the  plaintiflTs  name,  to  be  provided  by  the 
derk  of  the  pleas  for  each  term ;  which  books  shall  be 
open  to  the  inspection  of  the  sud  attomies  so  admit- 
ted as  aforesaid,  and  their  clerks,  without  fee  or  re- 
waid." 

Where  several  defendants  appear  by  same  attorney, 
and  at  the  same  time,  the  names  of  all  the  defendants 
shsdl  be  inserted  in  one  appearance.    See  ante. 

BAIL. 

In  Error.    See  Error, 

In  Trover  or  Dbtinvb. 
By  Itee.  Gen.  Hil.  48  Geo.  3.  it  is  ordered,  "  That, 
from  and  after  this  Hilary  term,  no  person  be  held  to 
special  bail  in  any  action  of  trover  or  detinue^  without 
an  order  made  for  that  purpose  by  the  Lord  Chief  Ba- 
ron, or  one  of  the  Barons  of  the  Court." 

Amount  op  Bail. 
By  Reg.  Gen.  Mieh.  51  Geo.  3.  it  isordered,  "  That, 
from  henceforth,  in  all  bailable  cases,  for  any  sum  et- 
ceediag  lOOOi.  it  shall  be  sufficient  for  the  hail  to  jus- 
tify in  10001.  b^ond  the  sum  sworn  to." 


(a)  Towers  V.  Bonham,  Fxehe^tter,  June  8, 1831. — 
Godoon  moved  for  an  alias  attachment  against  the  de- 
fendant. A  subpoena  had  issued  for  a  debt  of  less 
than  20(.  and  was  served  according  to  the  old  practice 
by  leaving  it  at  the  defendant's  house.  No  appear- 
ance having  been  entered  within  four  davs  after  tho 
return,  the  plaintiff  by  the  same  pracrice  became  in- 
titled  to  issue  an  attachment.  It  issued,  but  the 
sheriff  not  being  able  to  take  the  defendant,  and  no 
appearance  being  entered  on  the  subpoena,  a  return  of 
tiMi  sit  tnesRlaf  was  made.  Before  the  issuing  the 
alias  attachment  for  want  of  such  appearance,  the 
Rule  of  Court  of  31st  May  (ante,  5l9)  was  promul* 
piated,  and  the  officer  had  in  consequence  refused  to 
issae  such  a  writ. 

Por  Curiam.  The  rule  of  court  in  directing  that 
defendants  should  not  be  arrested  on  attachments  ex- 
cept for  a  bailable  cause  of  action  did  not  prohibit  at- 
tachment from  issuing.  The  ground  of  such  arrests 
being  a  contempt  of  court,  feUs  where  no  personal 
service  of  process  appears.  And  on  that  account,  the 
Court  must  be  satisfied  that  defendant  keeps  out  of 
the  way  te  avoid  personal  service.  The  plaintiff  may 
serve  the  defendant  personally  with  a  copy  of  an  aiiag 
attachment,  subjoining  thereto  an  English  notice,  to 
appear  at  a  certain  day. 

Such  a  writ  was  accordingly  engroased,  but  the 
sealer  refused  to  seat  it,  declaring  it  an  unusual  writ. 

On  Saturday,  June  11th,  Godisn  stated  thbfact. 
The  Court  ordered  the  sealer  to  attend  on  the  13th, 
the  last  day  of  term.  He  attended  accoidingly,  but 
the  plaintitt,  whose  object  had  been  frustrated  l^  the 
lapse  of  time,  proceeded  no  ftirther.    Tyr.  MSS. 


n 


RULES  AND  OBUBBB  OP  THE 


Or  prrmre  w,  vmoinvm  AFnm,  avo  worcb  or 

Bah. 

Bail  pending  body 'rule,']  By  Reg.  Gen.  Mieh. 
I  W.  4,  it  it  ordered,  '*  That  whenever  a  plain- 
tiff  shall  rule  the  sheriff,  on  a  retora  of  cejn  cot' 
pus,  to  bring  in  the  body,  the  defendant  shall  be 
kt  liberty  to  put  in  and  perfect  bail,  at  any  time 
before  the  eipixation  of  sucn  rale ;  and  that  a  phun- 
tiff  having  so  raled»  the  sheriff  shall  not  proceed 
on  any  asognment  of  the  bail  bond;  until  the  tune  has 
expired  to  bring  in  the  body  as  aforesaid."  See  Ladd 
V.  Wiieon,  1  Tyr.  18. 

Inquiring  after  ha\L.'\  By  the  same  Rule.  It  is 
Ordered,  "  That  if  the  plaintiff  is  desirous  of  time 
to  enquire  after  the  bail,  and  shall  give  one  dav's 
notice  thereof,  as  aforesaid,  to  the  Pendant,  his 
attorney  or  aeent,  as  the  case  may  be,  before  the 
time  appointed  for  jusUficatioOy  stating  therein  what 
fhrther  time  is  required,  such  time  not  to  exceed  three 
days  in  the  case  of  town  bail,  and  six  days  in  the  case 
of  countiy  bail,  then  (unless  the  Court  or  a  judge  shall 
otherwise  order)  the  time  for  putting  in  and  justifying 
bail  shall  be  postponed  accordingly,  and  all  proceed- 
ings shall  be  sUyed  in  the  mean  time." 

Notice  of  bail — contenU.A  And  it  is  further  or- 
dered, "  That  every  notice  of  bail  shall,  in  addition  to 
the  descriptions  of  the  bail,  mention  the  street  or  place, 
and  number  (if  any),  where  each  of  the  bail  resides, 
and  all  the  streets  or  places,  and  numben  (if  eny),  in 
which  each  of  them  has  been  resident  at  any  time  with- 
in the  last  six  months,  and  vrbether  he  la  a  house- 
keeper  or  freeholder."  —  Sam*  Rule. 

'ExcBpnoM  TO  Bail. 

By  Beg.  Oen.  Trim.,  26  &  27  Geo.  2.  it  is  ordered, 
"  That,  mm  and  after  the  first  day  of  Michaelmas 
fenn,  1763,  in  eveiy  action  in  this  Court,  where  spe- 
cial bail  is  put  in  before  the  Barons  in  this  Court,  the 
plaintiff  may  except  thereto  within  twen^  days  next 
after  the  potting  m  of  soeh  bail,  and  notice  thereof 
given  in  writing  to  the  (ilaintiffy  his  attorney,  or  clerk 
m  court ;  or  where  special  bail  is  put  in  before  any 
commissioner,  the  plaintiff  mav  except  thereto  within 
twenty  days  next  alter  the  said  bail  is  transmitted  to 
and  allowed  by  one  of  the  Barons  of  this  Court,  and 
notice  thereof  siven  in  writing,  as  aforesaid.  But  no 
exception  to  bail  shall  be  admitted  after  the  time  here* 
inbebre  limited  ;  and  in  case  exception  shall  be  taken 
to  the  said  bail  within  the  time  aforesaid,  and  notice 
of  such  exception  shall  be  siven  in  writii^  to  the  de- 
fendant's attorney,  ordeik  in  court,  the  defendant 
shall  perfect  his  bail,  and  justify  the  same,  if  the  notice 
be  given,  in  term  time,  within  four  days  after  such  no- 
tice ;  [but  tf  exception  be  taken  in  vacation  time, 
and  notice  thereof  given  in  like  manner*  the  said  de- 
fendant shall  perfect  his  bail  and  justify  the  same  upon 
the  first  day  ot  the  subsequent  term,  unless  the  plain- 
tiff, his  attorney,  or  clerk  in  court,  shall  consent  to  a 
justification  before  one  of  the  barons  of  this  Court,  in 
which  case  the  said  bail  shall  justify  themselves  before 
one  of  the  barons,  within  four  days  after  notice  of  such 
exception  in  writing  given  to  the  defendant,  his  at- 
torney, or  clerk  in  Court  (a)},  and  in  default  of  the 
ddendant's  justifying  his  bail  [in  either  of  the  said 
cases  (a)^,  the  plaintiff  shall  be  at  liber^  to  proceed 
on  the  bail  bona." 

NoTicx  OP  JvsTincATioN  OP  Bail. 

TiiM  (f  teniee.']  By  Beg.  Gen.  Trin.  69  Geo.  3. 
it  is  ordered,  '*That,  from  and  af^  the  last  day  of 
this  tenn,  every  notice  for  justifying  bail  in  peison 
shall  be  served  before  eleven  o'clock  in  the  forenoon 

(a)  But  see  as  to  the  matter  within  brackets,  Reg. 
Gen.  M.  T.  &  H.  T.  I W.  4.  tit.  Justification  of  B^. 


ortfc»diNr«s 
sack  aoM  oagitt  l»beiermi»  caeepllacssi'rftnb 
of  Court,  or  an  order  of  a  jndc"  ^  foriksr  tin*;  ■ 
which  caae  itehall  besnffioent  toservttheiDiieihh 
fore  three  o'dodi  in  the  afteraoon  of  thed^savfaik 
each  rale  or  otder  shall  be  granted." 

AffidamtieettteHmeofmniee.]  •*  Awk/rA^ln 
cases  aforesaid,  the  affidavit  of  service  ihsUibtetk 
eoch  notice  was  served  before  the  how  ef  dem  ? 
three  o'clock,  as  the  case  ssay  be." 

Chakoiso  Bail. 

Tra. 
iw- 

»9 


By  Beg.  Gen.  of  K.B.,  C.P.,  and 
1  W.  4.  it  is  Ordered,  «« That  the  beil, 
tice  shall  be  given,  shall  not  be  changed  vidnt 
of  the  Cooit  or  a  jndge.^' 


Of  THX  RxcoomsANCB  or  Bail. 

TakmgreeegwiManeeefbaUemtafeeurt.]  By&r* 
Geii.  of  K.  B.,  C.  P.,  and  Exch.  Triii.  I  W.i 
It  is  Ordered,  That  if  the  pluntiff  Aall  sat  f« 
one  day's  notice  of  exception  to  bail,  bf  «tA 
such  affidavit  shall  have  been  made,  the  recdguaia 
of  sncfa  bail  may  be  taken  oat  of  Ceart  witkstf  stkr 
justification  than  auch  affidavit. 

By  Reg.  Gen.  Miek.  1  W.  4,  H  isosdsnJ.  «1te 
all  reoognixaneeB  of  bail  in  actioosio  the  ai^cfioi 
of  pleas,  when  taken  ot  allowed  by  a  bans.  ibL  he 
left  bv  the  attorney  for  the  defiendant  ordefadcs. 
with  the  sworn  or  sidederksy  or  their  depetf.  iit^ 
office  of  pleaa,  until  duly  allowed ;  who  ihsflcaerti< 
same  in  a  book  to  be  kept  by  them  for  tbst  pvpM* 
havmg  an  alphabetical  index  of  reference;  wfacti  bod 
shall  be  open  to  tiie  inspection  of  the  atloniies » ad- 
mitted as  aforesaid,  or  tneir  clerks ;  and  oodeeo's^ 
bail  being  allowed  and  filed  in  the  said  eflce  of  pka. 
with  the  names,  descriptions,  and  address  of  tbebiiL 
shall  be  given  by  the  attorney  for  the  defendist  ec  ^■ 
fendants,  to  tiie  attorney  for  the  plaintiff  or  platfi^ 
within  the  times  prescribed  for  giving  notice  of  Wl  ^ 
the  former  rales  of  this  Court,  and  prooeediii|s  bbt  h 
thereupon  had  for  excepting  to,  and  perfedxo|  ad 
bail,  within  the  times  and  in  like  manner  as  siaJ 
are  prescribed  by  the  existing  rules  and  fntfbttd^i 
Court,  except  so  far  as  the  same  may  be  sherMl  ^t^ 
present,  or  any  subsequent  rale  of  ttu  Coart*' 

JusnPICATlON  o^Bail. 

When.]  By  Htf.Oen.of  Jr.B.,  C.P.udMt^' 
laitdaucfTrin.lYf.4,  l83l,itisofdsred,  «lte> 


defenmnt  may  justify  bail  at  the  aame  tine  it 
they  are  put  in,  upon  giving  four  days'  netiea  frthtf 
putpose,  (Mfbre  eleven  o'clo&  in  the  wfeniag^ie^^ 
dusiye  of  Sunday." 

inbert.]  — By  Beg.  Gen.  Muk,  lW.4.itn 
ordered,  «<  That  hereafter  mil  tpemel  M  ikiH  i» 
iustified  witikt*  four  dmp  ofur  eamptm,  kciff  > 
mron,al  ehoei&sri,  me  «phI  tii  terwe  m  in  •*■••■  ". 

But  by  Beg.  Gen.  HiL>  1  W.  4.  the  dd  pK« 
of  justifying  bail  in  open  Court  in  lena,  «•  i^^ 
as  follows:  "Whereas  by  a  rale  ef  thb  Hssoviv 
Court,  made  in  Michaelmas  Tem  Isst  paA  <  *" 
oidered,  Uiat  hereafter  all  epedal  bailshoaldbej* 
tified  before  a  Baron  at  chambers,  as  well  is  ton  f 
in  vacation.  And,  whereea  it  isexpsdiert^i^ 
so  much  of  the  said  rale  as  idaSes  te  the  jsHiiajB' 
of  bail  in  term  time.  It  is  thersfore  ordeid.  "* 
from  and  after  the  present  tem,  the  jssrificv*' 
bail  in  term  time  shall,  unless  by  oooaeBt,  akiph« 
as  heretofore  in  open  court,  and  &at  ^  j*'^?^ 
of  bail  before  a  mran  at  chambets  shall  be  ctmm 
to  cases  of  consent  and  to  jostifioliott  is  vtcsiiaB 

By  Beg.  Gen.  Eaet.  66G.3 ««Fnv  tks^ 

(I5th  May,  1816)  the  justification  of  fasil  nof 
Court  sfaaU  be  taken  at  Um  sittine  of  dMCovtM- 
fore  the 


^^ 


NAMES  OF  CASES. 


^pomieliii  V.  ThompBon 
Took  «.  Johnson 
Me  V.  Smith 
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RUJLjESj  ANP  pRIfPP^  Of.  .T^B 


in  cmlfNly  of  tte  gioltf  of  the  eoanty  giol  of  any 
oovDty  In  Engltnd  or  WtloB,  by  viitne  of  atiy  pro- 
(SMk  inaed  out  of  anv  of  his  Majcity't  trajleiior  Courts 
of  lecord,  ho  may  be  lendered  in  discharge  of  hit 
bail  in  any  action  depending  in  this  Court,  in  like 
manner  at  is  hereinbefore  prorided  for  a  render  in 
dachaige  of  bail ;  and  thereupon  the  bail  shall  be 
wholly  exonerated  from  liability  as  snch  bail." 

Or    RUUKO    THE    SlIERlPF    TO    BBTUBN    TBI  WrIT 
AND    8RINO    IN   TRX  BoDY,    AVD  TAKIVO   AK  AS- 
-    SIGMMENT  OF  TBS  BaIL   BoMD. 

iZtiititf  iht  $heriff  to  return  the  writ,']  —  By  Reg. 
Gen.  Hit  19  G.  2.  it  is  ordered,  '*  That,  for  the  fu- 
ture, instead  of  a  rule  of  amercement,  to  be  served  upon 
any  sheriff,  officer,  or  other  person  having  return  of 
process  to  be  issued  out  of  the  office  of  pleas,  there 
shall  be  served  upon  such  sheriff,  officer,  or  .other 
person  having  return  of  process,  a  peremptory  rule, 
lequiring  him  or  them  to  return  such  process  within 
six  days  after  notice  thereof  to  be  given  to  him  or 
them ;  and  if  such  sheriff,  officer,  or  other  person, 
do  not  return  the  said  writ  within  that  time*  he  or 
the?  shall  be  liable  to  an  attachment." 

See  also  Reg,  Gen.  Mich.  1  W.  4.  ante,  p.  vi. ;  and 
Trvfi.  26  G.  2.  ib. 


DECLARATION. 

Against  prisoners,  see  title  "  pRxsOKms/'  posti 

After  a  dittringas,  see  ante,  p.  t* 

Rttlfls  to  dtdare,  &c.]— By  Reg.  Gen.  HU.  16  G.  3.  it 
b  ordered,  "  That,  from  and  after  the  first  day  of 
next  Trinity  term,  roles  to  deelaie,  to  reply,  rejoin, 
mbttt,  surrebut,  demur,  and  join  in  demuiter,  allay 
be  giten  sixteen  days  after  the  end  of  each  and  every 

*ferm*  * 

Of  the  time  fer  deeUtrinff-'Naiiee  to  plead — Time 
ferpteadhtg-^ImparUme^'^SignMgiudgmtntfar  want 
of  a  nlea,  e^e,]  By  Reg,  Gen,  Mwh,  6  G.  3;  it  is  or* 
dered,  •'  That  from  and  after  the  fifstday  of  next  Hilary 
Term,  upon  all  proceM  to  be  issued  out  of  this  Court, 
letomable  the  first  or  second  relwn^  or  on  anr  day  be- 
fore the  second  return  of  any  term,  where  the  defendant 
shall,  at  the  return  thereof,  enter  an  appearance  or  file 
spedal  bail  (as  the  case  may  require),  the  plaintiff  may 
deliver  over  a  declaration  to  this  defendant's  cleric  in 
eonrt ;  and  if  the  plaintiff  declares  in  London  or 
Middlesex,  and  the  defendant  lives  within  twenty 
miles  of  London,  such  defendant  shall  plead  totbie 
said  declaration  within  four  days  after  the  delivery 
thereof,  without  any  imparlance ;  and  in  case  the 
plainttf  declares  in  any  other  county,  or  the  defend- 
ant lives  above  twenty  miles  from  Londoo,  then  the 
defendant  shall  i^eed  within  eight  days  after  the 
deliTery  thereof,  without  anyi.  imparlance ,-  or,  in  de- 
fettlt  thereof,  the  fdaintilf  mav  stgn  judgment,  a  rule 
to  plead  binng  duly  given,  unless  this  Court,  or  one 
of  the  Barons  thersof,  shall  think  proper,  on  the  spe- 
cial cifenmstances  of  the  case,  to  grant  an  imparl- 
ance ;  but  no  defendant  shall  be  compelled  to  plead 
by  virtue  of  this  rule,  unless  the  declaration  be  de- 
Itfeied  four  days  before  the  end  of  the  term  in  which 
the  writ  is  rettunaUe,  with  notiee  thereon  indoiaed 
of  the  tioie  wherein  such  defendant  is  to  plead. 

Where  a  piaintiff  wout4  have  been  her etafvte  entitled 
to  eigmJmdgnuHtfir  want  of  a  pka,  where  the  deelarm' 
tien  had  hoem,  dotirerod  or  fUd,  and  notiet  given  four 
drnffi  etehahely  before  the  end  of  the  term  in  wMdk  the 
froeeee  woe  retwmMe,  he  may  now  in  id  mi  giving  two 
daifi  notiee  eselueively,  if  a  ruk  to  plead  have  been 
gbten.^  By  Reg,  Gen.  Hit.  60  G.  3.  it  is  ordered. 
That*  m  all  cases*  wherein  the  plaintiff,  by  thepresent 


praetioe  of  tfaeemm.weddbeeatilledisfliiBjelf- 
niettt  for  want  of  a  plea#  where  the  <ieiUi»Hiin  \d 
been  delivered  or  filed,  and  nodoe  thereof  givea,  hsi 
days  exehisively  before  the  end  of  the  teas  ia  vM 
the  process  is  returnable,  the  plaintiff  dmS,  fires  ni 
after  the  first  day  of  next  Easier  Tena,  be  at  fitetrn 

sign  snch  judgment,  provided  the  deeUiatkm  be  ^ 
livered  or  filed,  and  notioe  thereof  given  two  dm  a- 
doaively  before  the  end  bf  the  leim  within  whid  ir 
process  it  leturuble,  a  rale  to  ^ead  hsving  bea  iUf 
entered." 

By  R<g.  Gen.  Trin.  26  G.  2.  it  b  ordered.  "  Tsa 
from  and^  aft^  the  first  day  of  Hidmefanss  Tes. 
1763,  where  any  dedaratkm  shall  be  ddivered  fi»  is^ 
defendant,  his  attorney,  or  dmk  in  cmnt,  belBic  ise 
essoign  day  of  any  term,  and  the  defendant  slisil  i^ 
pari  until  the  nest  term,- and  svch  defendant  dhsll  bw 
m  London,  or  within  for^  miles  thereof,  aod  the  av« 
of  action  shall  arise  in  London  or  Middleses,  mA  k- 
fendant  shall  plead  to  the  said  declafitian  withistfaf 
first  four  days  of  snch  next  term,  a  rakto  jkeeA  \b^ 
duly  ffiven ;  and  in  default  thereof,  the  plantiff  M 
be  at  liberty  to  sign  jedgmem. 

BSrOBI 


Rutet  oi  to  declaring  de  bene 

Mieh.  I  W.  4. 1830. 

By  Reg.  Gen.  Mich.  6  O.  3.  it  is 
That,  from  and  after  the  said  firet  day  of  aot 
Hilary  Term,  upon  all  preeesa  of  mo  miea  a 
be  issued  out  of  this  Court,  retnmalMe  the  ii<  « 
second  return,  or  on  any  day  before  the  tecssd 
return  of  any  term,  where  the  dcfondui  ^^ 
be  served  with  a  copy  thereof,  panaant  to  the  act  ^ 
parliament  for  preventing  CrivoloBa  and  vexitiwai  l^ 
rests,  the  plaintiff  nMy  nle  a  declaration  in  the  <^ 
of  pleas  Of  this  Court  de  bene  c»e  at  the  retnrBof  w(^ 
process,  and  tikewise  give  notiee  tbereof  to  sock  ^ 
fendant,  by  ddiveriag  an  English  notice,  wiitici  a 
a  plain  legible  hand,  to  the  said  defcn&st.  «  ^ 
leaving  the  saBoe  at  the  last  or  nsost  vsnsl  |fen  ff 
abode  of  such  defendant,  sagmfying  that  tbert  is  i 
declaration  filed  in  the  said  offlee  against  sscfc  ir> 
fendant  at  the.saitof  the  plaintiff,  andtfast.ttshs 
such  defendant  plead  to  snch  dedaratsoo  ^^^1*1 
days  after  aarviee  of  such  notice,  (in  cane  thepb^ 
declares  in  London  or  Middleaex«  and  the  defeat 
lives  within  twenty  miles  of  London,  but  if  the  pha* 
tiff  declarea  in  any  other  county,  tbesi  wiihis  cs^ 
days  after  semoa  of  such  notice},  mdgmeat  viU  ^ 
signed  against  such  defendant  W  aeCasH ;  sad  utL 
from  the  time  of  service  of  ancn  notice,  larii  de- 
claration shall  be  deemed  vreU  delivered  to  sack  de 
fendant,  and  not  otherwise ;  and  if  the  drfesdsn 
does  not  sppear  and  plead  within  the  time  sficM 
in  such  notice*  the  plaintiff  having  entered  as  if 
pearaace  for  snch  defendant  aeeowBng  la  the  i» 
act,  and  having  dnly  given  a  nde  ^  pfaad,  aa^  as* 
judgment,  unless  this  Conrt,  or  one  of  the  Baiea* 
thereof,  shall  think  proper,  on  the  special  eic«* 
stancea  of  the  case,  to  grant  an  imparlaaee. 

*'  And  it  is  further  ordersd.  That,  fram  sad  aftA 
the  said  first  day  of  next  Hilary  Tenn.  npen  all 
cess  of  fif0  mtiitta  to  be  issued  sind  nsade  reianaUf^ 
aforesaid,  where  an  affidavit  shall  be  OMde  sad  tiid 
of  the  cause  of  action  pursuant  to  the  said  act  t^^ 
declaration  may  be  filed  de  bene  etae  at  the  ittaro  *( 


such  process,  with  a  notice  to  plead  in  maaaer  hr^vs 

specified ;  and  if  the  defendant  pits  in  bail,  sod  4e-li 

not  plead  within  the  time  apewfied  in  snch  ooae^> 

judgment  may  be  signed,  a  rale  to  plead  bcia^  ^ 

given,  without  any  notice  or  forther  calfin^fers  ^ 
unless  the  Court  or  a  Baron  ahatt  giant  an  iBBpsrhacr 

as  aforesaid;  and  the  plaintiffnwy  in  either  csae^ 
notiee  of  executing  a  writ  of  iaqairf  ,  cither  b^  ^ 
livering  a  notice  in  vrritiag  to  eoch  dafendsat,  bit  at- 
torney or  clerk  inconrty  or  by  ktviagthe  ssae  si  he 


COURT  OF  EXCHEQUER  OF  PLEAS. 


IX 


or  moit  iKiaJ  pboe  of  tibodt ;  but  oo  defendtnt  |  peannee  for  such  defendtnt  aoeoiding  to  dw  said  acts, 
1  be  compeOod  to  plead  by  ▼iitoe  of  this  rule,  un-    may  aigfn  judgment 


notice  or  a  dedaratioo  be  tenred  four  days  before 
ead  of  the  tern  in  which  the  writ  is  returnable, 
y  Reg.  Gen.  Trm„  26  G.  3.  it  is  ordered,  "That, 
1  and  after  the  last  day  of  this  Term,  upon  all  pio- 
of  quo  munu  ad  rupomUndum  and  capiat,  to  be 
d  oQt  of  this  Court,  returnable  before  the  last  re- 
of  any  term,  where  no  affidavit  shall  be  made  and 
of  the  cause  of  action,  pursuant  to  the  act  of 
iaoeot  for  preveotine  frivolous  and  vexations 
ts.  the  plaintiff  may  file  or  deliver  a  declantion 
M  <uf  at  the  return  of  such  process,  with  notice 
ead  io  eight  days  after  the  filing  or  delivery  there- 
md  if  the  defendant  doth  not  enter  an  appearance 
plead  within  the  said  eight  days,  the  plaintiff, 
tg  entered  sn  appearance  acconling  to  the  said 
Wf  sign  jnd^^oient  for  want  of  a  plea,  provided 
nd)  declaration  be  fil^  or  delivered,  and  notice 
tf  given  four  d^ys  exclusively  before  the  end  of 
term,  sod  a  rule  to  plead  be  duly  entered, 
^od  it  is  further  ordered.  That,  from  and  afWr 
«t  day  of  this  term,  upon  all  process  of  quo  minui 
f^ndiHdum  and  eavias  to  be  issued  and  made  re- 
ble  as  aforesaid,  where  an  affidavit  shall  be  made 
Jed  of  the  cause  of  action,  pursuant  to  the  said 
I  declaration  may  be  filed  or  delivered,  de  bene 
It  the  retura  of  such  process,  with  notice  to  plead 
r  days  after  such  filing  or  delivery,  if  the  action 
d  in  London  or  Middlesex,  and  the  defendant 
within  twenty  miles  of  London,  and  in  eight 
f  the  action  be  laid  in  any  other  county,  or  the 
tant  live  above  twenty  miles  from  London  ;(a) 
fthe  defendant  puts  in  bail,  and  doth  not  plead 
>  such  times  as  are  respectively  before  mentioned 
lent  may  be  signed,  provided  that  such  declara- 
K  delivered  or  filed,  and  notice  thereof  given, 
ajs  exclusively  before  the  end  of  such  term,  and 
to  plead  duly  entered. 

lOd  it  is  farther  ordered.  That,  from  and  af^er  the 
i;  of  this  term,  upon  all  process  of  venire  facias 
wndindum,  and  Muhpetna  odresponefent/nmretum- 
s  aforesaid,  and  after  an  appearance  is  entered 
b  process,  a  declaration  may  be  delivered  with 
to  plead  in  naanner  as  aforesaid,  provided 
ecIaratioD  be  delivered  with  such  notice  as  afore- 
'C'^n  j^ven,  foar  days  exlusively  before  the  end 
Item." 

ind  io  all  cases  .where  process  of  contempt  shall 
0  default  of  an  appearance  iftpon  the  several  pro- 
aforesaid,  and  after  an  appearance  thereto,  a 
ition  may  be  delivered  with  notice  to  plead  in 
!r  aforesaid,  provided  that  such  declaration  be 
fd  with  such  notice  as  aforesaid  thereon  given, 
the  end  of  the  term  in  which  such  appearance 
«  entered  ;  and  if  the  defendant  do  not  plead 
the  time  allowed,  a  rule  to  plead  being  duly 
i  and  plea  demanded,  judgment  may  be  signed 
"of  such  plea." 

^.  Gen,  Mieh.  S3  G.  3,  it  is  ordered.  "  That, 
nd  after  the  last  day  of  this  Term,  upon  all  pro- 
be issued  out  of  this  Court,  returnable  before 
t  return  of  any  term  where  the  defendant  shall 
sooaily  served  with  a  copy  thereof,  pursuant  to 
of  Parliament  for  preventing  frivolous  and  vex- 
arresu,  or  pursuant  to  thesUtute  61  G.  3.  c.  124, 
^7  &  8  G.  4.  c.  7 1 .  replacing  that  act)  the  plain- 
ffilc  or  deliver  a  declaration  de  beneette  at  the  re- 
Kuoh  process,  with  notice  to  plead  in  eight  days 
^  filing  or  delivery  theieof :  and  if  the  defend- 
n  not  enter  an  appearance  and  plead  within  the 
?ht  days,  the  plaiotiflT,  having  entered  an  ap- 


^  as  to  time  for  delivering  declarations  de 
*f'    ff'ff.  Gcir.  Tn'n.,  1  W.  4.  neit  <»>lttmn. 


_^    ,,__„ for  want  of  a  plea,  provided  that 

such  declaration  be  delivered  or  filed,  and  notice 
thereof  given,  four  days  exclusively  before  the  end  of 
such  term,  and  a  rule  to  plead  be  duly  entered. 

And  by  the  uime  Rule  it  is  further  ordered, 
"  That,  from  and  after  the  last  day  of  this  term,  upon 
all  writs  of  dtMtrin^at,  whereupon  notice  shall  be  given 
pursuant  to  the  said  last-mentioned  act,  the  plaintiflT 
may  file  or  deliver  a  declaration  de  bene  esse  at  the  re- 
turn of  such  writ,  with  notice  to  plead  in  eight  days 
afbr  the  filing  or  delivery  thereof. 

Time  for  pleading  nfter  dUUringas,']  **  And  if  the  de- 
fendant doth  not  enter  an  appearance  and  plead  within 
the  said  eight  days,  the  plaintiff,  having  entered  an 
appearance  according  to  the  same  act,  may  sign  judg- 
ment for  want  of  a  ^ea,  a  rule  to  plead  having  been 
duly  entered." 


Rules  as  to  dedaring  de  bene  esse  made  in  and  sincb 
Mich,  1  IV.  4.  1830. 

FUir^g  declaration  de  bene  esseJ]  By  Reg,  Gen, 
Mick.  I  W.  4.  it  is  ordered,  '*  That,  all  declara- 
tiona  de  bene  esse  ahall  be  filed  with  the  sworn  and 
side  clerks,  or  their  deputy,  and  shall  be  entered  in 
alphabetical  order  in  proper  books  for  each  term,  to 
be  kept  by  them  for  that  purpose,  which  books  shall, 
at  all  times  within  ofiBce  hours,  be  open  to  the  in- 
spection of  the  persons  admitted  to  practise  as  at- 
tomies  of  this  Court,  and  their  clerks,  without  fee  or 
reward,  and  the  declaration  so  filed  shall  and  may  be 
takeii  out  of  the  office  by  the  defendant  or  his  attorney 
upon  payment  of  the  fees  payable  in  respect  thereof." 

Time  for  declaring  eonditianally  on  writs  of  quo 
minus,  venire,  and  dUtringas-'}  By  Reg.  Gen,  Mick, 
1  W.  4.  it  is  ordered,  <*  That  upon  process  of  quo 
minus,  and  venire  facias,  personally  served  on  a  de- 
fendant, and  upon  all  writs  of  distringas,  whereupon 
notice  pursuant  to  the  statute  7  &  8  G.  4.  c.  71.  shall 
be  given  returnable  on  any  day  of  the  term,  the  plain- 
tifir  shall  be  at  liberty  to  declare  de  bene  esse,  within 
eight  days  after  the  return  thereof,  or  on  appearance 
in  chief.  And  if  the  plaintiff  declare  either  condition- 
ally or  in  chief,  in  London  or  Middlesex,  and  the  de- 
fendant live  within  twenty  miles  of  London,  the  de- 
fendant shall  plead  within  four  days  after  such  declara- 
tion shal'  be  nled  or  delivered,  with  notice  to  plead 
accordingly,  without  any  imparlance ;  and  incase  the 
plaintiff  decUre  in  any  other  county,  or  the  defendant 
live  above  twenty  miles  from  London,  the  defendant 
shall  plead  within  eight  days  after  such  declaration 
shall  be  filed  or  delivered,  with  notice  to  plead  accord- 
ipgly*  without  any  imparlance,  provided  such  declara- 
tion be  filed  or  delivered  on  or  oefore  the  last  day  of 
the  term  in  which  such  process  shall  be  returnable 
and  a  rule  to  plead  be  duly  entered." 

Delivering  declaration  de  bene  esse,']  By  Reg,  Gen, 
K.  B.,  C.  r.  and  Exchequer,  last  day  of  THnfTerm, 
1 83 1 .  "  A  nd  it  is  further  ordered.  That  no  declaration 
de  bene  esse  shall  be  delivered  until  the  expiration  of 
six  days  from  the  service  of  the  process  in  the  case  of 
process  which  is  not  bailable,  or  until  the  expiration  of 
six  days  from  the  time  of  the  arrest  in  case  of  bailable 
process ;  and  snch  six  days  shall  be  reckoned  inclusiva 
of  the  day  of  such  service  or  arrest.' 


n 


FILING  OR  DELIVERING  INGROSSMENTS 
OF  PLEADINGS. 

By  R£g,  Gen.  Hil.  60  G.3,  after  reciting,  <*  That, 
whereas  by  the  practice  of  this  Court,  iogrossments 
on  paper  of  declarations  and  other  pleadings  have  not 
been  required  to  be  made  by  the  party  declaring  or 
pleading  ;  and  whereas  it  i  a  expedient  to  alter  the 

pp 


RULES  AND  ORDERS  OF  tHE 


lame :  it  it  ordered,  that  from  snd  after  the  laat  day 
of  thii  term,  in^rossments  on  paper  of  aU  declaratiom 
and  other  pleadings,  shall  be  duly  made  on  stamp,  and 
filed  or  delivered  by  the  parties  lespectiTely  dedaiing 
or  pleading,  within  the  times  prescribed  by  the  mles 
ana  orders  of  this  court  for  filing  and  delivering  de- 
claiations  or  other  pleadings  respectively :  and  it  is 
further  ordered,  that  a  bode  be  kept  in  the  office  of 
pleas,  wherein  entries  shall  be  made  of  declarations 
so  filed."  [Obsolete  as  to  stamps,  ance  stamps,  on 
law  proceedings  were  abolished  by  5  G.  4«  c.  41.] 


COSTS  ON  DECLARATIONS  IN  ASSU^fP- 
SIT  ON  BILLS.  NOTES,  AND  COMMON 
COUNTS,  AND  ON  DECLARATIONS  IN 
DEBT  WHERE  ASSUMPSIT  WOULD  LIE. 

Heg.  Gen.  Trin,  in  K.  B.  C.  P.  and  Exche- 
quer, 1  W.  4.,  1831.  "  Whereas  declarations  in 
actions  upon  bills  of  exchange,  promissory  notes 
and  the  counts,  usually  called  the  common  counts, 
occasion  unnecessary  expence  to  parties  by  reason 
of  their  length,  ana  the  same  may  l>e  drawn  in  a 
more  concise  form  ;  Now  for  the  prevention  of  such 
expense,  it  is  ordered,  that  if  any  declaration  in  ouutnjf 
sH  hereafter  filed  or  delivered,  and  to  which  the  plain* 
tiff  shall  not  be  entitled  to  a  plea  as  of  this  term,  being 
fdr  any  of  the  demands  mentioned  in  the  schedule  (3* 
forms  and  directions,  annexed  to  this  order,  or  de- 
mands of  a  like  nature,  shall  exceed  in  length  such  of 
the  said  forms  set  forth  or  directed  in  the  said  schedule, 
as  may  be  applicable  to  the  case  ;  or  if  any  dedartition 
in  deht  to  be  so  filed  or  delivered  for  similar  causes  of 
action,  and  for  which  the  action  of  assumpsit  would 
lie,  shall  exceed  such  length,  no  costs  of  the  excess 
shall  be  allowed  to  the  plaintiff  if  be  succeeds  in  the 
the  cause ;  and  such  costs  of  the  excess  as  have  been 
incurred  by  the  defendant,  shall  be  taxed  and  allowed 
to  the  defendant,  and  be  deducted  from  the  costs  allow- 
ed to  the  plaintiff." 

Taxation  rf  costs  in  respect  of  length  exceeding  that 
prescribed  by  this  rule,']  "  And  it  is  further  ordered. 
That  on  the  taxation  of  costs,  as  between  attorney 
and  client,  no  costs  shall  be  allowed  to  the  attorney  in 
respect  of  any  such  excess  of  length  ;  and  in  case  any 
costs  shall  be  payable  by  the  plaintiff  to  the  defendant 
on  account  of  such  excess,  tne  amount  thereof  shall 
be  deducted  from  the  amount  of  the  attorney's  bill." 


FORMS  OF  NEW  COUNTS. 

Sec  the  Counts  of  which  the  schedule  annexed  to  the 
Regulu  Generalis  consists,  ante,  p.  526-531. 


PARTICULARS  OF  DEMAND  AND 
SET-OFF. 

Particulars  if  demand  must  be  delivered  with  certain 
declarations  and  notices  rfdeelarutions,'}  By  Beg.  Gen, 
in  K.B.  C.P.  and  Exchequer,  last  day  of  Trin.  T.  it  is 
Ordered,  "That  with  every  declaration,  if  delivered,  or 
with  the  notice  of  declaration,  if  filed,  containing 
counts  in  Indebitatus  Asaumpsitf  or  debt  on  simple  Con- 
tract, the  plaintiff  shall  deliver  full  particulars  of  his 
demand  under  those  counts;  where  such  particulars 
can  be  comprised  within  three  folios ;  and  where  the 
same  cannot  be  comprised  within  three  fblios,  he  shall 
deliver  such  a  statement  of  the  nature  of  his  claim, 
and  the  amount  of  the  sum  or  balance  which  he  claims 
to  be  due,  as  may  be  comprised  within  that  number 
of  folios." 

Cotti  vhere  particulars  not  so  delivered,]  *'  And  lo 
secure  the  delivery  of  particulars  in  all  such  cases,  it 


u  Airthec  fudmtd,  thai  if  any  declsrtiqa  ■  mm 
shall  be  ddirerad  without  such  paitioilan»  «  m^ 
statement  as  aforeieiri,  and  a  jn^  shall  ifteradi 
order  a  delivery  ti  particsJan,  ^  pbinaf  ^  ■ 
be  allowed  any  costs  in  respect  of  any  taamis  k 
the  purpose  of  obtaining  soch  Qiilir,«  sf  the  fvu- 
lars  ne  may  afterwards  deliver/* 

Copy  ofpartieuHarsofdema»dasditt^yka 
msxed  to  remrds  wJken  enUred  iMt4  MariicU]   "  hd 
that  a  copy  of  the  paiticalan  of  thedeBsnd,  »dia 

Krticttlars  (if  any)  of  the  defendant's  set-oC  e* 
annexed  by  the  plaiotifiTs  attonxf  teetm 
at  the  time  it  is  entered  with  the  Jnd^'s  ais^ 


IMPARLANCE.  TIME  TO  PLEAD.  PUiJ 
ING,  SIGNING  JUDGMENT  FOR  WAtf 
OF  PLEA,  fitc. 

See  cuts.  [p.  vtii. 

PLEADING  SEVERAL  MATTERS. 

Bules  to  he  drawn  up  on  fudges*  order,']  By  P^*('  '< 
K.  B..  C.  P.  and  Exch.'last  day  of  Trin.  T.  1" 
is  ordered,  **  That  no  rule  to  shew  cause,  or 
shall  be  required,  in  order  to  obtain  a  nik  is 
several  matters,  or  to  make  several  avowries  or  ^ 
sances  ',  but  that  such  rules  ahall  be  draws  if  a' 
judge's  order,  to  be  made  upon  a  samDcas,  vM 
panied  by  a  short  abstract  or  atAtement  of  tU 
ed  pleas,  avowries  or  oognixanoes." 

uaset  where  no  order  necessary.']  Provided, 
no  summons  or  order  shall  be  necessaiy  in  t^ 
ing^  cases,  that  is  to  say,  where  the  plea  d 
sumpsit.  or  nil  debet,  or  non  detioet»  with  a 
a  plea  of  tender  as  to  part,  a  plea  of  the 
limitations,  set-off,  bankruptcy  of  the  ddindafi. 
charge  under  an  insolvent  act,  pleoe  adioi&r^ 
plene  adroinistravit  prster,  infancy,  and  ro%ei 
any  two  or  more  of  such  pleaa  shall  be  ideate 
gether ;  but  in  all  such  cases,  a  rule  tisai  be  M 
up  by  the  proper  ofiker,  npon  the  prodac'^^ 


ingrossment  of  the  pleas,  or  a  draft  oroop)f  tl^^=^ 


NON  PROS,  JUDGMENT  OF. 

Non-pros.]   By  Reg  Gen,  K.  B.,  C.  P.  »»'  ^J 
last  day  of  trin.  T,  1831,  it  is  ordered.  "  H^ 
judgment  of  non  proe.  shall  be  sifsed  for  «Ki< 
declaration,  replication,  or  other  subBequeot  pic^ 
until  four  days  next  after  a  demand  th&«of  ^ 
been  made  in  writing,  upon  the  plaintiff,  b^ 
or  agent,  as  tlm  case  nsay  be." 


RULE  TO  REPLY,  REJOLN.  fcc 
See  Reg,  Gen,  Hil,  16  G,  3,  ante,  p.  m> 


DEMITRR£R. 

Dv  Reg.  Gen.  T,  in,  26  G.  2,  it  is  orderei, 
in  all  cases,  where  the  defendant  deaors  lo  ^ 
tiff's  declaration,  replication,  or  other 
pleading,  the  ddendant*s  attorney  or  ckii 
shall  be  obliged  to  jpcept  of  notice  of  execno::;  *  < 
of  ipc|uiry  on  the  bsKk  of  the  joinder  in  deaianw  ' 
in  cases  where  there  the  defendant  pfeadt  a  oCt 
plea,  to  which  the  plaintiff  is  obiigcd  lo  drgr. 
snch  case  the  defendant's  attoiaejf  or  cferk  ir  r^ 
•hail  be  obliged  to  accept  of  notice  oitstrmm:  *  j 
of  inquiry,  on  ihe  back  of  such  damuirer   *^^ 


COrRT  OF  EXCHEQUER  OF  PLEAS. 
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wr  ordered,  lUt,  io  all  eaiei  where  te  plaintiff 
on  to  tke  deiondant't  plea,  replication,  or  other 
equeot  pleadiopr,  and  ihe  deraadant  joins  in  de- 
rer,  tha  plaintiff  shall  be  at  liberty  to  enter  the 
I  in  law  upon  the  roll,  and  move  for  a  eonciUum, 
Dot  giving  the  defendant  any  rule  to  bring  in  the 
of  demurrer/* 

mvnar  BoohJ]  Reg,  Got.  3lst  May,  1831. 
Bture  it  wiil  not  be  necessary  to  give  a  rule  to 
f  in  deroorrer  books,  but  a  motion  for  a  coneUivm 
be  made  without  it,  and  it  will  be  sufficient  to  de- 
the  bnoki  to  the  Barons  two  days  before  the  day 
pimeot. 

■  Reg.  Gm.  MUh.  9  G.  4.  after  reciting  that, 
bereas  great  expense  ia  often  unnecessarily  in* 
d  io  making  op  demurrer  booka,  from  setting 
tkose  parts  of  ttie  pleadings  to  which  derourrers 
|(  apply  ;  it  is  ordered,  that,  from  and  after  the 
>f  this  tenn,  when  there  shall  be  a  demurrer  to 
only  of  the  declaration,  or  other  subsequent 
inv9,  those  parts  only  of  the  declaration  and 
in^s  to  which  such  demurrer  relates,  shall  be 
i  ioio  the  demurrer  books,  and  if  any  other  parts 
be  copied,  the  master  shall  not  allow  the  costs 
if  00  taxation,  either  as  between  party  and 
>  Of  a  between  attorney  and  client." 


PAYING  MONEY  INTO  COURT. 

%.  Gfn.  Mich.  5  G.3,  it  is  ordered.  "  That, 
J)d  after  the  6rst  day  of  next  Hilary  Term,  where 
(feDdani  in  any  action,  brought  m  the  office  of 
in  this  court,  shall  pay  to  the  plaintiff  in  such 
f  or  to  his  attorney,  any  sara  or  money,  which 
nits  to  be  due  on  such  action,  together  with 
to  be  taxed  by  the  deputy-clerk  of  the  pleas ;  if 
aiotiff  accepts  thereof  in  full  discharge  of  such 
hea  all  proceedings  in  the  said  action  shall  be 

but  if  the  plaintiff  does  not  accept  thereof  in 
KhiTge  of  such  suit,  then  the  defendant  shall 
ittch  sum  of  money,  which  he  admits  to  be  due, 
rart ;  and  the  said  sum  of  money,  so  brought 
Mirt,  shall  be  considered  as  struck  out  of  the  de- 
OQ,  and  be'paid  out  of  court  to  the  plaintiff,  or 
orpey ;  and  upon  the  trial  of  the  issue  between 
rties,  the  plaintiff  shall  be  permitted  to  take  a 

for  so  much  only  as  he  shall  prove  beyond 
um." 


ICE  OP  TRIAL  OR  INQUIRY,  AND 
COUNTERMAND. 

R<j?.  Gen.  Hit.  16  G.  3,  it  is  ordered,  "  That, 
nd  after  the  first  da^  of  next  Trinity  Term,  in 
!s  where  the  venue  is  laid  in  the  country  (and  a 
notice  of  trial  is  not  necessary),  ten  days  no- 
trial  (exclusive  of  the  day  given)  shall  be 
t  suilicient  notice  ;  but  if  the  venue  be  laid  in 
I  or  Middlesex,  and  the  defendant  resides 
brty  miles  from  London,  then  the  plaintiff  shall 
niixn  days  notice  of  trial,  exclusive  of  the  day 
>tice  is  given,  unless  a  Baron  shall  think  fit  to 
•therwise:  and  it  is  further  ordered,  that  six 
>tice  of  countermand,  exclusive  of  the  day  the 
)  given,  shall  be  deemed  sufficient  notice  in  all 
rhere  the  veuue  is  laid  in  the  countTy,  unless 
1  defendant  is  obliged  to  take  short  notice  of  ' 

i  Hays  neiiee  to  be  given  vf  the  execution  of  write 
inft  except  where  the  venue  it  taid  in  JjoiuUm  or 
i^x,  and  th€  defendantt  retide  above  forty  miles 
>m,  and  in  thote  etccpied  caMse fourteen  day$  no* 
^  be  given.]  By  Reg.  Gen.  HiL  39  G.  3.  it 
ed,  '^  That,  fimn  and  ailler  the  last  day  of  this 


term,  eight  d^yt  notice  shall  be  given  of  ih^  execution 
of  writs  of  inquiry  in  all  cases,  except  where  the  venue 
is  laid  in  London  or  Middlesex,  and  the  defendants 
reside  above  forty  miles  distant  tlierefrom ;  and  that 
where  the  venue  is  laid  in  London  or  Middlesex,  and 
the  defendants  reside  above  forty  miles  distant  there- 
from, fourteen  days  notice  of  the  execution  of  writs  of 
inquiry  i^lt  be  given." 

Hute  a$  to  notice  of  triaL']  By  Eeg,  Gen.  East, 
57  G.  3.  it  is  ordered,  '*  That  all  notices  of  trial,  in 
causes  on  the  plea  side  of  this  court,  for  the  sittings 
after  term  in  London  and  Middlesex,  shall,  in  case 
the  defendant  or  defendants  reside  at  a  less  distance 
from  the  cities  of  London  or  Westminster  than  forty 
mileS)  be  given  eight  days  before  the  day  appointed  or 
to  be  appointed  by  the  Lord  Chief  Baron,  for  the  trial 
of  the  same  causes ;  and  in  case  the  defendant  or  de- 
fendants reside  forty  miles  or  upwards  therefrom,  then 
that  such  notice  of  trial  shall  be  given  fourteen  days 
before  such  day  appointed  or  to  be  appointed  by  the 
Lord  Chief  Baron  as  aforesaid,  one  Jay  being  consi- 
dered inclusive  and  the  other  exclusive" 

Notice  of  inquiry.']  By  Reg.  Gen.  Trin,  26  G.  2. 
after  reciting,  "  That,  m  divers  actions  and  suits, 
commenced  in  this  court,  the  plaintiff,  many  times 
in  pleading,  concludes  to  the  country,  and  the  de- 
fendant not  being  obliged  to  join  issue  or  demur  till 
four  days  after,  the  plaintiffs  are  thereby  delayed ; 
for  the  prevention  of  which  for  the  future,  it  is  ordered, 
that,  from  and  after  the  said  first  day  of  Michaelmas 
Term,  in  all  cases  where  the  plaintiff  concludes  to  the 
country,  the  plaintiff's  attorney,  or  clerk  in  court,  may 
give  notice  ot  trial  at  the  time  of  delivering  his  repli- 
cation or  other  subsequent  pleading,  in  case  issue 
shall  be  joined  therein,  or  or  executing  a  writ  of  in- 
quiry in  default  of  joining  i%ue,  which  shall  be  deemed 
good  notice  of  trial  from  the  time  of  the  delivery  of 
such  replication  or  other  stibsequent  pleading,  in  case 
issue  shall  be  joined ;  and  if  the  defendant  doth  not 
join  issue  on  such  replication  or  other  subsequent 
pleading,  and  the  plaintiff  doth  sign  judgment  for 
want  thereof,  the  defendant's  attorney  or  clerk  in 
court  shall  take  notice  of  executing  a  writ  of  inquiry 
from  the  time  that  notice  thereof  was  given  as  afore- 
said :  And  it  is  further  ordered,  that  in  all  cases 
where  the  defendant  demurs  to  the  plaintiffs  declara- 
tion, replication,  or  other  subsequent  pleading,  the 
defendant's  attorney  or  clerk  in  court  shall  be  obliged 
to  accept  of  notice  of  executing  a  writ  of  inquiry  on 
the  back  of  the  joinder  in  demurrer ;  and  in  case 
where  the  defendant  pleads  a  dilatory  plea,  to  which 
the  plaintiff  is  obliged  to  demur,  in  such  case,  the  de- 
fendant's attorney  or  clerk  in  court  shall  be  obliged  to 
accept  of  notice  of  executing  a  writ  of  inquiry  on  the 
back  of  such  demurrer." 

By  lieg.  Gen.  HiL  39  G.  3.  it  was  ordered,  <*  That 
notices  of  trial  or  inquiry  should  be  entered  in  a  book 
at  the  exchequer  office,  and  a  written  notice  of  such 
entry  served  on  the  clerk  in  courL"  But  see  later  rule 
of  Mich.  1  W.  4.  as  to  service  of  notices,  ante,  p.  iii. 


EXAMINATIONS  ON  INTERROGATORIES, 

The  party  ejhibiting  interrogatories  before  a  master, 
for  examination  of  the  adrerse  party,  cannot  set  down 
exceptioiu  taken  to  the  examination  Jor  insufficiency ,  to 
he  argued  b^'ore  the  Court ,  but  must  abtain  an  order  to 
refer  it  to  the  master ,  to  review  his  report,  and  to  report 
thereon,  with  liberty  to  except."]  By  a  general  order  ot 
Easier  Term,  3  G.  4.  after  reciting  '*  That  the  Court. 
being  informed  where  one  party  in  a  cause  exhibits  in- 
terrogatories before  the  master,  for  the  examination  of 
the  other  party,  pursuant  to  a  decree  or  order  of  the 
Court,  that  if  the  examination  of  the  party  be  deemed 
insufficient,  it  has  heretofore  been  the  practice  to  tak« 
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•jreeptroos  to  tuch  eximinatioD,  which  have  been  set 
down  to  be  argued  before  the  Coart—Hlo  consider  such 
practice  to-be  improper  ;  and  do  order«  that,  in  future, 
m  all  cases  where  an  esamination  shall  he  put  m  to 
ioterro^tories  exhibited  before  the  master,  the  paity 
complaining  of  the  insufficiency  of  such  examina- 
tion, do  obtain  an  order  to  refer  it  to  the  Master 
who  settled  the  interrogatories,  to  look  into  aod  report 
to  the  Court,  whether  the  same  be  full  and  sufficient 
or  not,  with  liberty  to  the  parties  to  except  to  the 
Master's  report,  if  they  shall  be  advised.'* 

Onmn  it  this  order  relates  to  the  plea  side  of  the 
Qoort? 


NOTICE  OF  TRIAL— ENTRY  OF  CAUSES. 

Notice  of  trial  of  causes  entered  for  trial  in  London 
and  Middlesex,  within  term,  to  be  given  ttco  days  before 
the  day  of  sitting,  eseept  in  cases  of  adjottrnmeni,  tmd 
then  notice  mttst  be  given  before  eight  o* clock  in  the 
evening  of  the  frecAittg  day.']  By  J2^.  Gen,  Trha, 
39  G.  3,  it  is  ordered,  "  That  all  causes  to  be  entered 
for  trial  in  London  and  Middlesex,  shall  be  entered  as 
follows :  (that  is  to  say),  if  notice  of  trial  shall  be 

Siven  at  any  sitting  within  term,  two  days  before  the 
ay  of  sitting  ;  and  if  at  a  sitting  after  term,  before 
eight  of  the  clock  in  the  evening  of  the  day  before  the 
day  on  which  such  sittings  shall  be  adjourned ;  and 
that  if  the  same  shall  not  be  so  entered  for  such 
sitting  respectively,  a  ne  reeipiatur  may  be  entered." 


Bv  lleg.  Gen.  Mil.  32  G.  3.  after  reciting  that. 
"  Whereas,  by  an  order  made  in  Hilary  Term,  in  the 
14th  year  of  the  reien  of  his  late  maiestv  king  Geoi^ 


the  Second,  by  all  the  judges  of  England,  for  prevent 
ine  inconveniences  to  suitors,  it  was  ordered,  amongst 
other  things,  *  That  no  writ  or  record  of  JVifj  Prius 
should  be  received  at  the  assises  in  any  county  in  Eng* 
land,  unless  thoy  should  be  delivered  to  and  entered 
with  the  marshal  befofe  the  first  sitting  of  the  Coort 
after  the  commission  day,  except  in  Uie  counties  of 
York  and  Norfolk  ;  and  there  tne  writs  aod  records 
should  be  delivered  to  and  entered  with  the  marshal 
before  the  first  sitting  of  the  court,  on  the  second  day 
after  the  commission  day**  And  whereas  many  in- 
conveniences do  happen  to  the  suitors,  and  to  the 
sheriff  and  jurymen,  and  to  the  public  business  of  the 
assises  in  the  county  of  Norfolk,  from  the  delay  in  en* 
taring  the  writs  ancf  records  for  the  trial  of  the  causes ; 
now,  to  prevent  such  inconvenience  for  the  future,  it  is 
ordered,  by  all  the  judges  of  England,  that  no  writ  or 
record  of  Kid  Prius  shall  be  received  at  the  assizes  in 
and  for  the  county  of  Norfolk  or  city  of  Norwich,  un> 
less  such  writ  ana  record  shall  be  delivered  to  and  en- 
tered with  the  marshal  before  the  first  sittine  of  the 
Courts,  on  the  day  next  after  the  commission  oay*" 

Annexing  particulars  of  demand  and  set-ofi  to  re- 
cords*   See  p.  X. 


SITTINGS  AT  NISI  PRIUS. 

Order,  Eovt.  49  G.  3:  "  The  Lord  Chief  Baron 
has  directed,  that,  in  this  term,  and  for  the  future,  the 
sittings  in  London  shall  be  holden  at  the  Guildhall  of 
the  said  city,  on  the  second  day  next  preceding  the 
end  of  the  term  ;  and  that  the  sitting  for  the  county  of 
Middlesex  shall  be  holden  in  the  Court  of  Exchequer, 
in  Westminster- hall,  on  the  day  next  preceding  the 
end  of  the  term  ;  and  that  the  sitting  in  London  af^er 
each  term  shall  be  holden  on  the  second  day  after  the 
end  of  the  term ;  and  that  the  sitting  after  euch  term 
in  Middlesex  shall  be  holden  on  the  sixth  day  of  the 
sittings  next  after  the  end  of  the  term." 

Sittingsinterm.]  By  Beg.  Gen,  3ffcft.  1  W.4, 1830, 
it  IS  ordered,  '*  That,  hereafter  there  shall  be  two  days 


appointed  for  the  trial  of  caoses  at  Nki  Prim  ia  m. 
in  London,  uid  the  like  in  Middlesex,  lo  he  mae!  bi 
the  Lord  Chief  Baron  of  this  Conrt,  pfcfioas  ts  tk 
commencement  of  eadi  term ;  and  that,  ob  wd  »• 
minatioQ,  the  said  Lord  Chief  Baroo  sbaD  ah»  iras:: 
the  hour  at  which  the  Conit  will  nt  oa  each  d^m 
days." 

Days  rf  London  Sittings  after  Term.]    Bj  Ff • 
Gen.  Mil.    1  W.  4.  1831.  it  is   ordeied,  "  Tta 
from  and  af^r  thisjiresent  term,  the  sttisg  ^< 
Nisi  Prius  at  the  Guildhall  in  and  for  tbe  c^d 
London,  shall  be  the  seccHxi  day  after  cwT^ 
aod  that  such  sitting  shall  be  ailjoomed  aam  m 
day  as  the  Court  shall  then  direct.    Aad  itiifi» 
tber  ordered.  That  in  every  notice  of  trial  bH|rfi 
to  betgiven  for  the  sittinga  afWr  anj  term  is  be  Uii 
at  the  GnildhaU  aforesaid,  it  shall  be  speofod  «to> 
ther  the  cause  is  intended  to  be  tried  on  the  iitf  ^ 
of  such  sitting,  or  at  the  adjoanaeBl-daj,  ui  ii 
in  every  case  m  which  sach  notiee  akdU  sprafr  9^ 
the  cause  is  to  be  tried  at  the  adjoQmacst<di5.  t 
shall  be  sufficient  to  give  such  nodceeigkt^^ 
fore  the  first  day  of  the  sittinga  after  term,  if  tk^ 
fendant  or  defeodaots  reside  above  forty  le^  ^ 
the  said  city  of  London,  and  four  days  be^^t 
said  first  day  if  the  defendant  or  defeadasu 
within  that  dUstance." 


SIGNING  .lUDGMENT. 
See  p.  viii. 


JUDGMENT  AS  IN  CASE  OF  KOKSl 

By  a  general  rale  of  Easier  Term,  5  G.  4,  f  < 
Ordered  by  the  Court,  that  tto  nde  krjak^ 
in  case  of  a  nonsuit  be  granted  in  flie  next  tera 
issue  joined  ;   unless  it  appears,  oe  the  fee  <^ 
affidavit  on  which  the  motion  is  fovaded,  tfa( 
plaintiff  had  given  notice  of  trial,  and  bed 
proceed    to    trial."       See   Swamasu  v.   F^Uff'^ 
antr,  p.  501. 


« 


WARRANT  OF  ATTORNIT. 

Ko  Judgment  to  be  signed  on  an%f  warrant  <j  e 
not  delivered  to  andjiled  with  the  Master.]    F« 
Gen.  Mich.  43  G.  3,  it  is  ordered,  •«  That,  *fa 
after  the  first  day  of  Hilary  Term  next,  no  js^ 
be  signed  upon  any  warrant,  anthofixing  aev  iTs 
to  confess  judgment,  without  such  warrant  W: 
vered  to  and  filed  by  the  Master,  who  is  her«b> 
to  file  the  same  in  the  order  in  which  they  sk^l*  ^ 
ccived." 

Vefeasancei  to  he  written  on  the  emme  peftrr 
mentt  and  a  memorandum  of  the  aHbetnce  i 
be   made  by   the  peraon  pr^arimg   the  w>t 
««  And  it  is  further  ordered.  That  every  any*! 
side  clerk  in  the  office  of  pleas  of  this  oowt,  r  i 
penon  who  shall  prepare  any  warrant  to  ccsk* 
Judgment  in  the  office  of  pleas  afbresaid.  "^;^ 
De  subject  to  any  defeaxance.  do  cause  snch  deksn 
to  be  written  on  the  same  paper  or  parck^*? 
which  Uie  warrant  of  attorney  shaH  be  mria  * 
cause  a  memorandum  in  writing  to  be  maife  k  ' 
warrant  of  attorney,  containing  the  aatetx^ 
effect  of  such  defeazance." 


TAXING  COSTS. 

Cnsts,    noliee    of  taration    efJ}     I^    fe- 
K.B.,  G.P.  and  Each,  last  day  ef  Trt».  f- 
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lod  it  b  fttrfher  ordtfed.  That  before  taxation  of 
s,  one  day's  notioe  shall  be  given  to  tlie  oppo> 

V  Heg.  Gem.  Midi,  I  W.  4,  it  is  ordered, 
bat  ooe  day's  previous  notice  of  the  time  of 
ig  costs  opon  niles,  orders,  town  poff«M,  and 
»itions ;  and  a  copy  of  the  bill  of  costs,  and 
avit  to  inciease,  if  any,  shall  be  given  and  deliver- 
ly  the  attorney  or  attomies  of  the  party  or  parties 
le  cosu  are  to  be  taxed,  to  the  attorney  of  the 
r  party  or  parties  in  the  same  action,  at  the  time 
nice  of  such  notice ;  and  that,  in  the  case  of 
u  lod  inqaisitions  in  country  causes,  the  notice 
be  given  two  days,  and  the  copy  and  affidavit 
ered  two  days  before  such  taiatioo." 


ERROR. 

r  %.  Ctn,  TrtH.  26  G.  2,  it  is  ordered,  '*  That, 
acd  after  the  firat  day  of  Michaelmas  Term,  all 
of  error  diall,  witliout  delay,  be  delivered  to  one 
!  clerb  of  the  Lord  Chief  Baron  of  this  Court  for 
ime  being:,  in  order  to  be  allowed,  according  to 
iractice  of  this  Court ',  and  that  no  person  shall 
iodered  from  suing  out  execution  under  pretence 
7  writ  of  error  befoce  such  vrrit  of  error  be  so  al- 
i>  and  notice  thereof  given  to  the  plaintiff  in  the 
1,  or  his  clerk  in  court ;  and  in  cases  where  ape* 
bail  is  required,  if  the  plaintiff  in  such  writ  of 
do  not,  within  four  days  after  the  allowance 
if,  put  in  bail  according  to  law,  the  defendant  in 
nay  proceed  to  execution,  notwithatanding  auch 
tf  error ;  and  if  the  bail  so  put  in  shall  be  ex- 
i  to,  and  notice  of  such  exception  shall  be  given 
itiog  to  the  attorney  or  clerk  in  court  for  the 
iff  in  error  in  term  time,  such  bail  shall  be  per- 
aodJQstified  within  (bur  days  after  notice  so  jpven 
b  exception,  or  the  defendant  in  error  may,  inde* 
thereof,  proceed  to  execution,  notwithstanding 
vrit  of  error ;  bnt  where  notice  of  such  exception 
be  given  in  vacatbn  time,  then  such  bail  shall 
i^ted  and  justified  upon  the  first  day  of  the 
loeot  term,  unless  the  defendant  in  error,  his 
ey,  or  clerk  in  conit,  shall  consent  to  a  justifica- 
efofe  ooe  of  the  barons,  in  which  case  such  bail 
lotify  themselves  before  a  baron  within  four  days 
lotice  of  such  exception  given  in  writing  to  the 
iff  in  error,  his  attorney,  or  clerk  in  court :  and 
ittit  of  such  justification,  the  defendant  in  error 
voceed  to  execution,  notwithstanding  such  writ 
)r :  but  it  is  further  ordered,  that  where  bail 
be  put  in  upon  any  writ  of  error,  and  notice 
ihhiW  be  given  in  writing  as  aforesaid,  if  the  de- 
't  io  error  shall  not  except  thereto,  and  give  no- 
r  such  exception  in  writing  to  the  attorney  or 
0  court  for  the  plaintiff  in  error,  within  twenty 
fter  notice  shall  liave  been  given  of  putting  in 
•ail,  that  then  such  bait  shall  become  absolute, 
0  exception  shall  be  taken  afterwards  to  the 

tunt  of  bail,}  By  lUg,  Gen.  33  G.  2,  it  n 
d,  "  That,  from  and  after  the  first  day  of  next 
f  Term,  in  all  cases  where  special  bidl  is  re- 
on  writs  of  error,  if  the  bail  of  the  plaintiff  in 
s  obliged  to  justify,  there  the  said  bail  shall  each 
tn  justify  hunseJf  in  double  the  sum  recovered 
judgment  on  which  the  writ  of  error  is  brought,. 

where  the  penalty  of  a  bond  or  other  specialty 
)vered  by  such  judgment ;  in  which  case  each 

bail  shall  justify  in  such  penalty  only  ;  and 
(cept  in  cases  of  ejectment,  where  (if  bail  shall 
in  upon  the  writ  of  error)  eaeh  of  such  bail  shall 
in  double  the  improved  annual  rent  or  value  of 
aoors,  messuagea,  J^nds,  and  tenements  reco- 
in  such  ejectroenL" 


EJECTMENT. 

By  Reg.  Gen.  Tfi  G.  2,  it  is  ordered,  "  That,  from 
and  after  the  first  day  of  Michaelmas  Term,  1753, 
where  judgment  in  ejectment  shall  be  moved  for  in  an 
issuable  term,  and  the  premises  in  Question  do  not  lie 
in  London  or  Middlesex,  the  plaintiff  shall  be  at 
liberty  to  sign  judgment,  unless  an  appearence  be  en- 
tered to  such  ejectment,  within  four  days  after  the  last 
day  of  such  term." 

Bv  Reg.  Gen.  HiU  39  G.  3,  it  was  ordered,  <*  That, 
in  all  country  ejectments  which  are  moved  in  a  term 
not  issuable,  the  defendants  shall  have  four  days  next 
after  theeiui  of  the  issuable  term  immediately  succeed- 
ing the  respective  terms  which  such  ejectments  are 
moved,  to  appear  thereto."    But— 

Appearance,  by  tenant  in  posaeisioa  in  country  eject" 
mentt  served  before  theeuoign  ofMiehaeimae  or  ^a*t€r 
Term,  to  be  within  four  days  after  the  end  of  snek 
Term.}  By  Reg.  Gen.  Hiast.  2  G.  4,  it  is  order- 
ed, "That  in  all  country «ejectmeots  which  here- 
after shall  1^  served  before  the  essoign  day  of  a 
Michaelmas  or  Easter  Term,  the  time  for  the  appear- 
ance of  the  tenant  io  possession  shall  be  within  four 
days  after  the  end  of  such  Michaelmas  or  Easter 
Term,  and  shall  not  be  postponed  till  the  fourth  day 
after  the  end  of  the  Hilary  Term  or  Trinity  Term  next 
respectively  following."  And  see  11  G.  4.  &  1  W.  4* 
C.  70.  S.  36.  infra, 

Sertiing  declarations  in  ejectment  before  firU  day  of 
term.]  And  now  by  Reg,  Gen,  K.  B.,  C  P.  and 
Exch.  last  day  of  Trin.  T.  1831,  it  is  further  order- 
ed, "  That  declarationa  in  ejectment  may  be  served 
before  the  first  day  of  any  term,  and  thereupon  the 
plaintiff  shall  be  entitled  to  judgment  against  the 
casual  ejector,  in  like  manner  as  upon  declarationa 
served  before  the  essoign  or  first  general  return-day." 

The  common  content  nile,  extended  to  compel  the  do-' 
fendant  to  eptcify  for  toKat  premises  he  intends  to  de» 
fend,  and  to  admit  possessum  by  himself  or  tenant,  at 
the  time  of  service  of  the  declaration  in  ^ectment,} 
By  Reg,  Gen.  East.  2  G.  4,  after  reciting  that^ 
"  Whereas  by  the  common  consent  rule,  in  actions 
of  ejectment,  the  defendant  is  required  to  confess 
lease,  entry,  and  ouster,  and  insist  upon  bis  title 
only :  and  whereas,  in  many  instances  of  late  years* 
defendants  in  ejectment  have  pot  the  plaintiff;  after 
the  title  of  the  lessor  of  the  plaintiff  has  been  establish- 
ed, to  give  evidence  that  such  defendant  was  in  pos- 
session, at  the  time  the  ejectment  was  brought,  of  the 
premises  mentioned  in  the  ejectment ;  and,  for  want  of 
such  proof,  have  caused  the  plaintiff  to  be  nonsuited : 
And  whereas  such  practice  is  contrary  to  the  true  in- 
tent and  meaning  of  such  conseut  rule,  and  of  the 
provision  therein  contained  for  the  defendant's  insist- 
ing on  his  title  only : 

'*  It  is  therefore  ordered,  that,  from  henceforth,  in 
every  action  of  ejecUnent,  the  defendant  shall  specify 
in  the  consent  rule  for  what  premises  he  intends  to 
defend ;  and  shall  consent,  in  such  rule,  to  confess 
upon  the  trial,  that  the  defendant,  if  he  defends  aa 
tenant,  (or,  in  case  he  defends  as  landlord,  that  his 
tenant)  was,  at  the  time  of  the  service  of  the  declara- 
tion, in  the  possession  of  such  premises :  and  that,  if, 
upon  the  trial,  the  defendant  shall  not  confess  such 
possession,  as  well  as  lease,  entry,  and  ouster,  where- 
by the  plaintiff  shall  not  be  aUie  further  to  prosecute 
his  suit  against  the  said  defendant ;  then  no  costs  shall 
be  allowed  for  not  further  prosecuting  the  same ;  but 
the  said  defendant  shall  pay  costs  to  the  plaintiff  in 
that  case  to  be  taxed." 

Landlord's  mode  of  recovering  poaetsion  where  right 
of  entrtt  accrues  immediateiy  after  Hilaru  and  Easter 
Terms.)  Bystat.  11  G.  4.  &  1  W.  4.  c.  70.  s.36.  it 
is  enacted,  *'  That  in  all  actions  of  ejectment  hereafter 
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to  be  brought  io  any  of  his  Majesty's  Courts  at  West- 
minster by  any  lanalord  against  his  tenant,  or  against 
any  person  claiming  through  or  under  such  tenant,  for 
the  recovery  of  an^  lands  or  hereditaments,  where  the 
tenancy  shall  expire,  or  the  right  of  entry  into  or  upon 
auch  hinds  or  hereditaments  shall  accrue  to  such  land- 
lord, in  or  after  Hilary  or  Trinity  Terms  respectively, 
it  shall  be  lawful  for  the  lessor  of  the  plaiotifT  in  any 
such  action,  at  any  time  within  ten  days  after  such 
tenancy  shall  expire,  or  right  of  entry  accrue  as  afore- 
said, to  aenre  a  declaration  in  ejectment,  intitled  of 
the  day  next  after  the  day  of  the  demise  in  such  decla- 
ration, whether  the  same  shall  he  in  term  or  in  vaca- 
tion, with  a  notice  thereunto  subacribed,  requiring  the 
tenant  or  tenants  in  possession  to  appear  and  plead 
thereto,  within  ten  aays,  in  the  court  in  which  such 
action  may  be  brought ;  and  proceedings  shall  be  had 
on  such  declaration,  and  rules  to  plead  entered  and 
given,  in  such  and  the  same  manner,  as  nearly  as 
ma^  be,  as  if  such  declaration  had  been  duly  served 
before  the  preceding  term  :  provided  always,  that  no 
judgment  shall  be  signed  against  the  Casual  eiector 
until  defisult  of  appearance  and  plea  within  such  ten 
days,  and  that  at  least  six  clear  days'  notice  of  trial 
shall  be  given  to  the  defendant  before  the  commission 
day  of  the  assizes  at  which  such  ejectment  is  in- 
tended to  be  tried  ;  provided  also,  that  any  defendant 
in  such  action  may,  at  any  time  before  the  trial'there- 
of,  apply  to  a  judge  of  either  of  his  Majesty's  superior 
Courts  at  Westminster,  by  summons  in  the  usual 
manner,  for  time  to  plead,  or  for  staying  or  setting 
aside  the  proceedings,  or  for  postponing  the  trial  un- 
til the  next  assizes ;  and  that  it  shall  be  lawful  for  the 
Judge  in  his  discretion  to  make  such  order  in  the  said 
cause  as  to  him  shall  aeem  expedient/' 

Declaration  to  be  intUted  specially  J]  And  by  a.  37. 
it  is  enacted,  <*  That  in  making  up  the  record  of  the 
proceedings  on  any  such  declaration  in  ejectment*  it 
shall  be  lawful  to  intitle  such  declaration  specially  of 
the  day  next  after  the  day  of  the  demise  therein,  whe- 
ther such  day  shall  be  in  term  or  in  vacation,  and  no 
judgment  thereupon  shall  be  avoided  or  reversed  by 
reason  only  of  such  special  title." 

Writ  of  piissession  may  tmte  on  certificate  of  judge, 
&c.]  And  by  sect.  38.  it  is  enacted,  •*  Ihat  in  all 
cases  of  trials  of  ejectments  at  Km  Prim,  when  a 
verdict  shall  be  given  for  thepUintiff,  or  the  plaintiff 
shall  be  nonsuited  for  waat  ot  the  defendant's  appear- 
ance to  confess  lease,  entry,  or  ouster,  it  shall  be 
lawful  for  the  judge  before  whom  the  cause  shall  be 
tried,  to  certify  his  opinion  on  the  back  of  the  record, 
that  a  writ  of  possession  ought  to  issue  immediately  ; 
and  upon  such  certificate  a  writ  of  possession  may  be 
issued  forthwith ;  and  the  cosU  may  be  taxed,  and 
judgment  signed  and  executed  afterwards  at  tlie  usual 
time,  as  if  no  such  writ  had  issued :  Provided  always, 
that  such  writ,  instead  of  reciting  a  recovery  by  judg- 
ment in  the  form  now  in  use,  shall  recite  shortly,  that 
the  cause  came  on  for  tiial  at  Nisi  Prius,  at  such  a 
time  and  place,  and  before  such  a  judge,  (naming 
the  time,  place,  and  judge),  and  that  thereupon  the 
said  jud^  certified  his  opinion  that  a  writ  of  posses- 
sion ought  to  issue  immediately  .*' 


OF  PRISONERS  AND  INSOLVENTS. 

DeclaratUnu  againU  priaonm,^  By  Reg,  Gen.Trin. 
26  G.  2.  it  b  ordered.  "  That,  from  and  after  the 
said  first  day  ofMichaelmasTerm  [1753],  no  copy  of  a 
declaration  delivered  at  the  Fleet  Prison,  against  any 
prisoner  there,  shall  be  a  sufficient  charge  to  hold 
such  prisoner  to  bail,  or  to  detain  such  prisoner  to 
custody  for  want  of  bail,  unless  an  affidavit,  that  the 

since  7  &  8  G.  4.  c.  71.,  or  upwards,   l^e  first  made 


and  Cled  in  the  office  of  Pteas,  and  aa  iadecvBEf 
made  by  the  phtiBtiff's  attorney  ov  derk  ia  owt  e^r 
such  copy  Of  a  declaration,   signifjiog  the  fo  :' 
money  sp«dfied  in  such  a0idavit ;  for  wbkk  ^-a 
indorsed  bail  shall  be  required,  and  do  oare." 

DefendantSf  tehgther  pHmnen  or  not,  aaut  flm>i  c^ 
out  imfarl&nees  to  dediaratient  ^i«f .  9fe»  miMStu.f 
term.']  By  HBg.  Gen.  K.  B.,*C.  P.,  and  Itf^tm 
last  day  of  Trin,  1831,  it  ta  onlend,  "Tbaiifi 
every  cleclaration,  delive^  or  fied,  on  orb^^ 
last  day  of  any  term,  the  defieodsnt,  wfaeiher  iaora^ 
of  any  prison,  shall  be  compelUbte  lo  pfeaJ  nof  ^ 
term  without  being  entitled  to  any  impaibaea" 

Diicharge  of  prisoners  6jf  sseperseieia.]  B<r&r 
Gen,  Trin.  260. 2.  k  is  ordered,  '*  That,  free  wA 
after  the  said  first  day  of  Michaelmas  Ters,  ndl 
cases  where  a  prisoner  is  or  shall  be  taken,  deical 
or  charged  in  custody  by  memo  praoess,  isauaf  ca:! 
this  Court,  and  the  plaintiff  shall  not  cause  a  iie^ 
ration  against  such  prisoner  to  be  delivcied  ^  lA 
prisoner,  or  to  the  gaoler  or  turnkey  of  t^  fw  t 
prison  where  such  prisoner  is  or  ahall  be  detta^  t 
charged  in  custody,  before  the  end  of  tbe  next  «■ 
after  the  return  of  the  pit>oesa,  by  viitet  whsmf 
prisoner  is  or  shall  be  taken,  detained,  or 
custody,  and  cause  an  affidiaTit  lo  be  madr  i94 
in  the  office  of  Pleas  in  this  Court,  ef  tie  i!«L^ 
of  soch  declaration,  aoid  of  the  tiae  whea,  ud 
penon  to  whom  the  same  was  deliweied,  bt  t^ 
day  of  the  neat  term  after  the  deltverf  of  sikb  «cSi 
mtion,  the  prisoner  shall  be  discbar]ged  mi  W  ^ 
tody  by  writ  of  sufertedeas,  to  be  graBtsd  W 
Court  or  one  of  the  Barons  thef«of,  epoa  esfe^ 
appearance ;  unless,  upon  notice  gisee  to  ik 
tiff's  attorney  or  clerk  in  coait»  good  e 
shewn  to  thecontraiy ;  and  in  eese  ef  a 
or  surrender  to  the  Fleet  priaon  in  diadMife  « 
before  a  declaration  delivered,  naitm  the  p^ 
shall  cause  a  copy  of  a  dedarataon  to  be 
aforesaid,  before  die  end  of  tbe  tern  neit  dte 
commitment  or  surrender  shall  be  made,  and  ^ 
tice  of  such  surrender  given,  the  priaener  disfl  ^ 
charged  out  of  custody  by  writ  of  BnpeisBdm.  % 
granted  as  aforesaid,  upon  emertngaa 
unless,  upon  notice' given  to  the  plaint's 
or  clerk  in  court,  good  caoae  aliall  be  sfcm 
contrary :  And  it  is  further  ordeved,  that  in  s^ 
after  a  declaration  delivMed  as  alorcBid.  «* 
Fleet,  or  any  other  gaol  orprieon,  nakse?^ 
tiff  shall  proceed  to  judgment  theceopen  «ith» 
terms  next  after  such  dedaratioo  delivered,  if.  ^ 
course  of  this  Court,  the  plaintiff  could  so 
(of  which  three  terms,  the  term  wherein  sach 
tion  shall  be  delivered  shall  be  taken  lo  beose 
case  of  a  surrender  in  diacharse  of  bail,  after  t 
ration  delivered,  unless  the  plaintiff  shall  fnc^ 
final  judgment  thereupon  wiuin  three  terms  of 
such  surrender,  and  doe  notice  thereof,  d  ^ 
course  of  the  Court  the  plaintiff  cenld  ao  pnie» 
which  three  terms,  the  tenn  wherein  sack  ven 
shall  be  made  shall  be  taken  to  he  one).  tk<  p 
shall  be  discharged  out  of  custody  by  writ  of «  *^ 
deas,  to  be  granted  as  aforesaid,  upon  esseri:^ ' 
appearance  ;  unless  upon  notice  given  to  tbe  ^ 
tiff's  attorney,  or  clerk  in  court,  good  canse  ski^ 
shewn  to  the  contrary ;  and  in  all  case  afv  i 
judgment  obtained  against  any  priaooer  in  tfae  Fa 
or  any  other  gaol  or  prison,  nnleaa  the  plaieti^*^ 
cause  such  prisoner  to  be  charged  in  execabcn  ^ 
the  said  judgment,  within  two  tcnna  not  af^  9 
final  judgment  shall  be  obtained ,  (of  which  two  k 
the  term  wherein  suc*h  final  judgment  shaQ  br 
tained  shall  be  taken  to  t>e  one),  in  case  w> « 
error  shall  be  depending  on  seek  judgstfat. 
any  writ  of  error  ahall  be  depending  thtrrapee 
within  two  terms  next  after  the  jodgmcat  ^ 
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oed,  or  the  writ  of  error  thall  be  nonprosied  or 
otiaued,  iocluding  the  term  in  which  luch  affinn- 
of  the  judgment,  or  nonprot  or  discontinuance  of 
rrit  of  error  shall  be  obtained,  or,  in  case  of  a 
Dder  in  discharge  of  bail,  after  final  judgment 
oed.  unless  the  plaintiff  shall  proceed  to  cause 
efeodant  to  be  charged  in  execution  apon  the  said 
Dent,  within  two  terms  next  after  such  surrender, 
iae  notice  thereof,  (of  which  two  terms,  the  term 
eio  such  surrender  shfcll  be  made  shall  be  takfn 
one),  in  case  no  writ  of  error  shall  be  depeni- 
o  5ucb  judgment ;  bat  if  any  writ  of  error  shall 
pending  thereapon,  then  within  two  terms  next 
the  iodgmeot  shall  be  affirmed,  or  the  writ  of 
shall  be  nonpmued  or  discontinued,  including 
fnn  io  which  such  afiirmance  of  the  judgment,  or 
'0$  or  discontinuance  of  the  writ  of  enor  shall  be 
aed,  the  prisoner  shall  be  discharged  out  of  cus- 
9y  tupenedMi,  to  be  granted  as  aforesaid ;  unless, 
notice  given  to  the  plaintiff'e  altomev  or  clerk 
urt,  good  cause  shall  be  shewn  in  eiuer  of  the 
aaes  to  the  contrary  :  And  it  is  further  ordered, 
iQ  all  cases  where  a  prisoner  shall  be  taken,  de- 
i,  01  charged  in  custody  of  any  sheriff  or  other 
r,  byjMme  prooeasof  this  Court,  and  shall  after- 
i  be  removed  by  writ  of  habeas  eorput,  and  com- 
d  thereupon  by  this  Court,  or  any  of  the  Barons 
)f,  to  the  Fleet  Prisdn,  the  time  for  the  plaintiff's 
ediog  against  such  prisoner  shall  commence  and 
mpoted  from  the  prisoner's  being  first  taken,  de- 
It  or  charged  in  custody  by  virtue  of  such  pro- 
And  lastly,  it  is  ordered,  that  no  treaty  or  agree- 
shali  be  sufficient  eauie  to  prevent  any  defendant's 
g  the  benefit  of  a  $upen§dmM  for  want  of  prosecn- 
unless  the  same  be  in  writing,  signed  by  the 
daot,  or  his  attorney,  or  clerk  in  court,  or  some 
B  doly  authorixed  1^  the  defendant,  and  it  be 
in  expressed  that  proceedings  are  stayed  at  the 
dant'g  request." 

vkents,]  By  Reg.  Gen.  Mieh.  3  Geo.  4.  '<  To 
Dt  unnecessary  expense  to  plaintiffs  suing  in  this 
t>  in  case  of  notice  riven  by  prisoners  of  their  in- 
>n  to  apply  for  their  discharge  under  any  act  made 
e  relief  of  insolvent  debtors — It  is  ordered,  that, 
soch  notice  given  to  any  plaintiff,  no  prisoner 
he  superseded  or  dischargea  out  of  custody  at  the 
*f  SQch  plaintiff,  by  reason  of  such  plaintiff's  for- 
Bg  to  proceed  against  him  according  to  the  rules 
inctioe  of  this  Court,  from  the  time  of  such  no- 
iven,  until  some  rule  or  order  shall  be  made  in 
uue  in  that  behalf  by  this  Court  or  one  of  the 
8  thereof." 

W  it  is  further  ordered,  that  a  copy  of  this  rule 
be  httiw  up  in  the  Fleet  Prison,  in  the  place 

» rales  oithis  Court  are  usually  hung." 
fifg.  Gen.  EoMter,  58  Geo.  3.  applications  for 

uge  of  insolvent  debtors  can  only  be  made  at  the 

:  of  the  Court,  when  the  other  business  of  the  day 

die  over. 


FORMA  PAUPERIS. 

By  Reg,  Gen.  EoMter,  3Geo.l.  it  is  ordered,  "That 
no  person,  for  the  future,  shall  be  admitted  in  forma 
pauperii,  unless  the  attorney  to  be  assigned,  or  his 
clerk,  attend  a  Baron,  with  a  petition  for  his  admis- 
sion ;  and  that  no  counsel  shall  be  asagned,  unless 
such  counsel  only  who  hath  certified  the  cause  of  ac- 
tion and  petition." 


■» 


OF  GIVING  A  TERM'S  NOTICE. 

By  Reg.  Gen.  Trtn.26  Geo.  2.  it  is  ordered,  "  That, 
from  and  after  the  first  day  of  Michaelmas  term,  1753, 
in  all  causes  in  which  there  have  been  no  proceedings 
for  four  terms,  exclusive  of  the  term  in  which  the  last 
proceeding  was  had,  the  party  who  desires  to  proceed 
again,  shall  give  a  term's  notice  to  the  other  of  his  in- 
tended proceeding,  and  such  notice  shall  t>e  given  be- 
fore the  essoign  day  of  the  fifth,  or  other  subsequent 
term ;  and  that  a  Baron's  summons,  if  no  order  be 
made  thereupon,  shall  not  be  deemed  a  proceeding  ; 
but  a  notice  of  trial,  though  afterwards  countermand- 
ed, shall  t>e  deemed  a  proceeding  within  the  rule." 


BARON'S  SUMMONS. 

Summonses  before  a  Judge  confined  to  ttro.]  By 
Reg.  Geu.  K.  B.,  C.P.,  and  Excheauer,  Trin.  1831, 
it  is  ordered,  **  That  hereafter  it  shall  not  be  necessary 
to  issue  more  than  two  summonses  for  attendance  be- 
fore a  judge  upon  the  same  matter ;  and  the  party 
taking  out  such  summonses  shall  be  entitled  to  an 
order  on  the  return  of  the  second  summons,  unless 
cause  is  shown  to  the  contrary.'* 

By  practice  of  exchequer,  a  Baron's  summons  does 
not  operate  as  a  stay  of^proceedings. 


ARBITRATION  AND  AWARD. 

By  Reg.  Gen.  Trin.  3  Geo.  4.  1822  -,  when  a  rule 
to  ahew  cause  is  obtained  to  set  aside  an  award,  th^ 
several  objections  thereto  intended  to  be  insisted  upon 
at  the  time  of  making  such  rule  absolute  must  be  stated 
in  the  rule  to  shew  cause. 


COMMENCEMENT  OF  RULES. 

By  Reg.  Gen.  K.  B.,  C.  P.,  and  Exchequer,  last  day 
of  Trtn.  1831 ,  the  rules  [of  this  Term  affecting  the  three 
Courts  of  common  law]  shall  take  effect  on  the  first  day 
of  next  Michaelmas  term  [1831  j,  except  the  rule  as 
to  the  service  of  declarations  in  ejectment,  which  shall 
ta^e  effect  from  25th  October  next  [1831]. 


'KUteSiAND  OROflBS: 


APPENDIX,  N».II. 


RULESAND    ORDERS 

KELATINO    TO 

EXTENTS. 

[FROM  MANNING'S  PRACTfCE.J 


Tiiuij  Term,  23  EYa.  14ih  June. 

Itf  ivoidiag  UDnec6s>aT7  delajs  it  ii  onlered  by  the 

Court,  tlnl  neirpenoii  tppearing  fKHn  tWDcefnui  ia 

Ihii  Court  u  i^eiendtirt  to  toy  iafbrmatHHi  orintiuBwi , 

or  (0  an;  inrormBlian  opoa  aaj  penal  tlitota,  or  to 

an;  impUulinK  in  the  Office  of  l^e  Trea^urer'i  Re- 

menibraDCer,  Or  lo  any  action   in  tbe  Office  of  Com- 

noQ  Pleas,   and  ia  lit  nme  term  vbersin  be  doth 

make  hia  GrM  appeannce,  thaJI  be  fortiorae,  and  not 

by  looie  nile  of  me  Court  be  compellad  to  put  in  bit 

anawer.  bat  thall  have  di;  orer  till  the  neil  following 

lenn  bj  iraparlanee,  or  otiienrso  goDontly  without 

{mfiiad ;  that  then  b;  the  general 

t.  tbe.  tenlh  i^y  of  ihe  laid  next  leno.i 

:)»  pereniptDij  daj  for  eveij  »uch  ie: 

DWtbeCoiHtjiis.^ufiitjeutplea  i  mtd 

day  ibill.  bf  passed  aol  oa  luch  pUa 

•me;  loi  ifae  plniutiff  it  tQ  moveibe 

rbom,  and  for  what  msuet'  the  came, 

time  fiS  the  genenl  nil^  is  put ;  aqd. 

then  upon  tnch  motioa  (he  Court  ii  to  take  ipecikl 

order  bjalut  peiempteiydaj,  or  by  awarding  of  lome 

coita  orotbarpaaatty.  oi  by  amrding  >ach  proceat.'Ot 

Dlb^iwiie.  ai  the  Court  iball  think  meet,  againM  nich 

dtfendant  n)ali|JDgd«fauIt. 

Michaelnitu  Term,  34  &  36  Elii.  34th  November. 
It  ii  onknd  bj  ifae  right  bononrable  the  Lord  High 
Tmavreiof  England,  John  Fortewiue,  e«|uir«,  Chan- 
(wllor  and  Under  Treuuierof  thii  fiichequer,  and  the 
BaroDi  of  tbe  nne  Court,  that  fron  heDcefonh  no  ai- 
ugnmanl  of  an;  debt  ahill  be  aitigiwd  lod  lel  over  to 
bar  Hajeity  b»  vxy  penon  or  peiaons  whatKMver,  bat 
•iKh  (a  •hall  b«  allowed  oT  and  appoiDied  to  be  r«- 


i 

taiaed  by  the  uid  Lord  Treasurer,  ChanceUv  vi 
Darou  in  the  open  Court  (a). 

Teimino  9»ncli  HiUrii  Anno  15  CaniK,  Me>™4 

12dieFebruarii.  I 

Amgnmml  af  dr^u^ 

WheraM  upon  complaint  made  of  abase  fonw^ 

touching  anigntng  of  debn  to  bii  Majoij,  u^  ■ 

'  \%  of  debt*  to  be  found  by  inqnititioB  npgebMi 

Hajesty'i  nnine,  for  the  pajmeiil  rfo* 

a  of  tbe  King'i  hnnen,  raeeiiHiorii' 

;   the  Lord  I'isuarcr,  Loid  CiWiM 

LenI  Chief  B»an  and  tbe  i««  of  the  Baran  *  « 

Coort,  fBd  BirJahn  Baata,  Ka^  k>  Hqaip 

Attorney   General,   having  conferred  luLthr,  M 

taken   matop  considention  for  refbrmtDg  Ihe  )d 

abvsn  fAr  tbe fiiture,  have  (bought  fit,  anddieiaj 

thalnodebtabeassignedlolhe  King,  ortnalVHl 

quisition  Tot'  the  KTd^'s  debton  or  accorapunii  ii  4 

■ave  luch  aa  ate  at iguuUy  due  to  ibem  hov^jMi,  ** 


taken  ii 


OflU  tf  an  atHgmul. 
The  within  named  ^.  B.  maketh  oath  tbe  day  of  lb 
late  wiibin  wriUeo,  that  the  ddKi  bonbr.aMfM 
IB  juil  and  tnie  debti,  and  hare  not  faraialj  \» 


(a)  Vide  Boo*  of  Ordo™,  No.  18. 

(6)  3eeSlat.  TJacclS.  41011.115.  Hah.35) 


RELATING  TO  EXTENTS. 


XVII 


Bait  ia  ant  oilier  Coart,  and  tliat  the  same  are 
rn  proper  aebu,  orietoally  due  uoto  him  honA 
ithout  any  trast,  sou  that  he  bath  not  received 
ne  Dor  aoy  part  thereof,  except,  Uc, 

He  wbodeaireth  any  debt  or  debts  to  be  found  h% 
ition  in  bis  aid  shall  take  this  oath. 

Oath  ta  grant  an  extent  in  aid. 

!sai<l  B.raaketh  oath  the  day  and  year  above 
1,  that  he  is  justly  inclebted  unto  (A.)  one  of 
loers  of  his  Majesty's  Cdstoms,  ^c.  and  tliat  the 
lebt  IB  a  jost  and  tme  debt  oiigioaliy  doe  to  the 
.  bond  fide  without  any  manner  of  trust,  and 
be  said  debt  hath  not  been  put  in  suit  in  any 
[loort,  and  that  he  hath  not  received  the  same 
y  part  thereof,  except  so  much,  &c.  And  that 
QBtly  indebted  to  him  the  said  B.  onginally  and 
U«  without  trust,  and  that  C.  D,  is  much  de- 
in  his  estate,  to  that  unless  a  speedy  course  be 
against  the  said  C.  the  said  debt  by  him  owing 
rest  danger  to  be  lost. 

How  far  debtt  are  teiuhle, 

rhat  no  further  inquisittotts  shall  be  taken  for 
in  aid  than  to  inaoire  and  seiae  the  lands,  debts 
bona!  estates  of  him  that  is  debtor  to  the  Kinr^s 
or  accountant,  unless  it  be  by  epecial  omer 
ia  open  court  (a). 

What  debte  are  attignable* 

h  debts  without  specialty  shall  be*  assigned  to 
ng  in  case  of  debts  in  asdi  (6). 
Vo  debts  without  specialty  shall  be  found  by  in- 
»n  for  debts  ia  wta,  unless  it  be  bj  order  upon 
I  in  opeo  Court,  and  except  it  be  for  debts  due 
Kiog^s  &rmen.  («) 

Immediate  Extents. 

rbat  no  immediate  process  of  extent  be  awarded 
btB  in  aid  but  in  cases  of  extremity,  and  upon 
)  be  taken  as  aforesaid. 

Scirefaeioi. 
That  evoy  teira  faeiat  for  such  debts  shall  be 
id  into  the  pioper  county  where  such  debtors 
iQtioned  in  the  specialty  to  reside,  unless  upon 
/ocioi  returned  in  London  and  Middlesex. 

Bands  to  receivers. 

Hiat  where  bonds  are  taken  in  the  King's  name, 
e  to  the  King's  farmers,  receivers,  6cc.  th^ 
before  any  extent  go  forth,  make  oath  or  certi^ 
er  their  hands  to  the  court,  that  such  bonds  are, 
the  time  of  taking  such  boiids  were,  for  just  and 
hts  originally  owing  tp  themselves  bondjide,  and 
ey  are  not  in  trust  or  for  the  benefit  of  any  other  i 

Deputies  to  receivers. 

t  the  receivers,  collectors  and  bailifis  have  no 
lepnties  than  are  necessary  for  the  King's  ser- 
'Bd  that  such  deputies  be  neither  tradesmen  nor 


Hitt. 


per  D*num  The. 
per  D'num  Cottington. 
per  Capital'  Baron, 
per  Baron'  Trevor. 
per  Baron'  Weston. 
per  Baron'  Hendon. 
per  Joh'em  Banks,  Mil. 


:•  Gen.  34  &  35  Eliz.  M.  1502.  No  debt 
it  assigned  and  set  over  to  the  king  by  any  per- 
peraoos  but  such  as  shall  be  allowed  of,  and  ap- 


pointed to  be  retaiiied  bv,  the  lord  high  treaauier  of 
£ogland.  Chancellor,  and  Barons  of  the  Exchequer  in 
open  Court. 

Orders  and  Rules  of  Proceedings  in  the  Office  of  His 
Msjesty's  Remembrancer  of  his  Court  of  Exchequer 
at  Westminster,  which  the  Right  Hon.  Sir  JEdward 
Atkins,  Knight,  Lord  Chief  Baron  of  the  same 
Court,  Sir  Thomas  Jenner,  Knt  Sir  Richard  Heath, 
Knt.  and  Sir  Clmstopfier  Milton,  Knt.  the  other 
Barons  of  tile  same  Court,  have  thought  fit  at  pre- 
sent to  ordain  and  publish  for  the  better  and  more 
speedy  carrying  on  the  business  in  that  Office. 

Taxing  of  easts. 

That  in  all  cases  where  costs  are  to  be  taxed,  upon 
a  bill  of  costs  in  the  office  of  his  Maje^y's  Remem- 
brancer, his  Majesty's  Remembianoer  is  to  tax  the 
costs,  but  shall  not  tax  the  same  without  notice  given 
to  the  attorneys  on  both  sides  to  attend  htm. 

Serving  of  sheriffs  or  undsT'sheriffs  with  orders. 
That  where  a  sherifT  or  onJer-sheriff  is  ordered  to 
perform  any  thing  by  order  of  the  Court,  servinff  of  the 
sheriff  or  under-sheriff  with  a  true  copy  of  such  order 
under  the  seal  of  the  court,  and  afliidavit  made  thereof, 
and  warrant  thereupon  from  one  of  the  Barons,  shall 
be  a  sufficient  service  to  bring  the  said  sheriff  or  uoder^ 
sheriff  in  contempt,  if  he  does  not  perform  the  same. 

Plea(Ungs  upon  personal  informations. 
Every  defendant  appearing  upon  a  personal  informa- 
tion or  ouo  uarranto,  except  inrormations  of  seixure,  is 
to  plead  to  the  Same  wiihm  four  days  of  the  next  term 
after  his  anpearanceto  the  same,  or  in  default  thereof, 
judgment  oy  nilnl  dicit  to  be  entered  ;  and  where  a 
defendant  being  served  with  process  to  appear  to  an 
information,  shall  neglect  to  appear  the  same  term, 
and  is  taken  upon  process  of  contempt  returnable  the 
following  term,  he  shall  then  plead  within  four  days 
after  his  appearance. 

Joining  in  demurrer. 

When  a  demurrer  is  filed  the  defendant  shall  join 
in  demurrer  within  six  days,  or  else  judgment  by  mhil 
dicit  to  be  entered. 

Ii^ormations  and  other  matters  in  lav. 

When  a  replication  is  filed,  the  defendant  shall  re- 
join within  four  days,  or  else  judgment  by  nihil  didt 
to  be  entered. 

Rules  upon  returns  ^  scire  fodas. 

ITpon  writs  of  scite  facias  returned  the  last  day  of 
the  term,  and  upon  inquisitions  then  returned  whereon 
goods  are  seized,  rules  may  be  given  for  the  (kiendants 
to  appear  upon  such  writs  of  scire  facias,  and  to  claim 
the  property  of  such  goods  seizea  by  the  sealing  day 
after  each  term ;  and  in  default  thereof,  proceesdings 
to  be  had  in  each  case  respectively  as  where  there  are 
days  in  term  for  giving  such  rules. 

Notice  of  trials. 

Notice  of  all  trials  in  London  or  Middlesex  to  be 
g|iven  six  days  before  such  trials ;  and  of  trials  at  as- 
sizes, notice  to  be  given  within  six  daya  after  the  end 
of  the  term. 

Entering  Judgment  after  trials. 

Upon  the  return  of  every  pottea  judgment  to  be  en- 
tered within  four  days,  upon  a  rule  given,  if  nothing 
be  said  to  the  contrary,  upon  trials  in  London  oi  Mid- 
dlesex.   And  within  the  term  judgment  to  be  en- 

the  bar 
such 


r    I    t^A    ^.v  ^  «    r.A    i-  \  TT  -J    AAA  a  n     tcfwl  of  the  Same  term.    And  upon  trials  at  tl 
[ardr.  404.  (6)  4  Co.  94.  (c)  Hardr.  226.  S.C.   jajg^nent  to  be  entered  within  W  days  after 


ZTIll 


RULES  AND  ORDERS,  &c. 


triftl,  if  thera  be  so  nrnny  days  in  tann ;  aad  if  tiMre 
ke  kM  than  fan  days  in  terai,  tlwn  judgment  to  be 
entered  the  last  day  of  the  tenn. 

hregularitiei  in  proeitShgs. 

That  an  differences  touching  irregularities  in  pro- 
ceedings upon  the  rules  of  the  Court  shall  be  deter- 
mined by  his  Majesty's  Remembrancer  or  his  deputy, 
npon  hearing  the  attorneys  on  both  sides,  iivho  is  to 
settle  the  same,  if  he  can,  and  give  costs  where  he 
shall  find  the  fault,  if  not,  the  Court  to  determine  the 
same. 

Attendance  of  officer t  vpon  the  court. 
That  his  Msjesty's  Kemembranoer  or  his  deputy, 
and  the  awoin  derks  in  the  office,  do  diligently  attend 
in  court,  and  do  give  an  acooant  touching  any  pfo- 
ceedings  in  coart,  as  tbey  shall  be  inquired. 

All  former  rules  not  contraiy  hereunto 
are  to  be  observed. 

Edwofrd  Atkim, 
Tho.  Jenner, 
Richard  Heath, 
Chrietopker  MiUon. 

N,  B.  These  rules  weie  made  between  the  begin- 
ning of  Easier  term  2  Jameb  II.  and  the  latter  end  of 
Easter  term  the  3  James  II.  because  Atkina  was 
made  Chief  Baron,  and  Milton  Baron  in  Easter  term 
2  James  II.  and  Powell  was  made  Baron  in  Easter 
9  Jmmb  II*  —  Mannmg't  note. 

Lunse,  13  die  Maii  1689. 

It  is  this  day  ordered  by  the  Court,  that  the  rules 
above  mentioned  ahall  be  made  an  order  of  thia  Courts 
and  that  the  same  shall  be  entered  amongst  the  order, 
and  rules  of  thia  CourL 

Termino  Sancti  Michaelis  Anno  tertio  Willielmi  and 
Maris,  Sabbati,  14  die  Nov.  1691. 

Extents  to  find  debts  to  issue  on  motion. 

It  is  this  day  ordered  by  the  Court,  that  one  of  the 
Barons  of  this  Court  beattended  with  the  bond  wherein 
the  party  is  debtor  to  the  King,  before  any  extent  do 
issue  to  find  debts  in  aid  without  specialty  in  the  vaca- 
tion time ;  and  that  nu  extent  do  issue  in  the  term  time 
to  find  any  debts  in  aid  without  specialty,  but  by  mo- 
tion in  open  Court  (a). 

(«)  Vide  Book  of  Oiders,  No.  99. 


Sabbati,  31  die  Maii  1712. 

Clause  added  to  extents. 
Upon  the  motion  of  Mr.  Attornej  General  it  is  or 
dered  by  the  Court,  that  in  all  extents  Dextbefoe  ih 
'#ords  modo  hahetwr  (in  the  Clause  which  rehie  U 
goods,  chattels,  debts  and  credits)  these  «qv6s  tf 
lowing  be  inserted,  viz.,  aut  aliquis  alius  hUuii 
pro  eo  vel  ad  ejus  usutn  (a). 

Termino  Sancte  Trinitatis  Anno  none  Uegni  Re^ 
Geo.  I.  Merourii  3  die  Juhi  1723. 

Rwles  teaching  Seinras,  and  other  Msnas. 

Notices  of  Trial. 
That  notioe  of  all  trials  be  eatcmd  in  a  pidficM 
to  be  kept  for  that  ourpoee  ;  and  that  noticed  4 
trials  abof«  sixty  milea  fram  liindoa,  in  Eaard 
MtchaeLnas  tenna,  be  fourteen  days  belioR  nchtolf 
and  in  all  cansea  within  sixty  miles  of  London  beM 
daya  at  least  before  such  tiiaJs ;  and  that  noboeifi 
trials,  in  Trinity  and  Hilary  terma,  abeva  aiiy  all 
^m  London  be  ten  days  at  least,  and  witfaia  si^ 
miles  of  London  eiftht  days  at  least,  except  on  vam 
in  the  port  of  Londmi,  and  iaaoes  arinog  in  Uek 
and  Middlesex,  the  trials  no  which  seisnet  iie  te\ 
on,  six  days  notice :  and  that  all  oonnlenBuds  i 
trials  be  entered  in  the  sanse  book  two  days  atka«)l 
fore  the  day  of  trial,  unless  in  conniiy  csimth  » 
then  four  days  before  trial  ;  and  if  the  aid  conSM 
mand  be  entered  m  the  book  twodsys  or  foar  dint 
aforesaid  before  trial,  the  defendant  in  such  esse,  vU 
out  special  order,  is  not  to  be  entitled  to  coMs. 

Signing  Becognizanoes. 

That  no  noagniaanfiebe  taken  withoat  bang  liga 

either  by  the  deputy,  or  in  hia  absonee*  by  one  fll i 

sworn  clerks, 

James  MaiOept 

Ro.Priee, 

Fran,  Pegs, 
Jef.  GUberi. 

Affidavit  of  danger, 
Bj  Reg,  Gen,  Trin,  3  Geo.  4.  No  fiat  for  an  eii 
in  aid  shall  be  hereafler  granted  unless  the  puff  4 
plying  for  the  same,  or  some  person  or  penoas «! 
behalf,  should  make  affidavit  that  unless  the  ^ 
of  extent  for  the  debt  due  lo  him  from  his  debtti 
forthwith  issued,  the  debt  due  to  the  crown  6qbI 
party  applying  would  be  in  danger  of  being  ksttsi 
crown. 


(a)  Vide  Book  of  Oiders,  No.  128. 
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APPENDIX,    N^   III 


AN  ANALYTICAL  INDEX 

TO   THE 

MODERN  CASES 

IN 

THE  EXCHEQUER   OF  PLEAS, 

RELATING   TO   THE 

PROCESS  OF  EXTENT, 

AND  TO 

PRACTICE   IN    GENERAL: 

FROM  EASTER  TERM,  32  GEO.  III.  TO  TRINITY  TERM,  1831. 

ollected  from  the  Reports  of  Anstkuther,  Forrest,  WionTwicK,  Price, 
M'Lklland,  Tounob,  Jervis,  Gaomptoh,  and  Tyrwhitt. 


ABATEMENT,  PLEADING  IN. 

^*  itejn.']  If  a  defendant  wishes  to  avail  him- 
i  pl^a  in  abatement,  he  must  justify  bail  (as 
put  iu  bis  plea)  within  the  first  four  days  after 
TD  of  the  writ,  whether  the  plaintiflf  except  to 
'  Dot.  Maund  v.  ManUy,  Forrest,  149. 
for  Pleading  —  Setting  aside  Interlocutory 
1^3  The  Court  set  aside  a  iudgment  signed, 
t  of  plea  (withont  costs),  where  a  defendant 
irAvf  cause  appeared  on  the  11th  November  to 
t  returnable  on  the  3d,  and  filed  a  plea  in 
:nt  on  the  13th,  the  plaintiff  not  having  been 
•  Kirbii  V.  Hunt,  13  Pri.  178. 
^  a  notice  of  declaration  filed  was  sent  into 
^^y»  to  solicitors  there,  as  agents  of  the  nlain- 
Aorney  (who  were  afterwards  employed  for  the 
^^Ot  to  serve  the  defendant  therewith,  and  they 
rord  on  the  6lh  (from  Stafford)  that  the  de- 
j'j'id  been  served ;  the  service  having  been  ef- 
^fore  the  first  day  of  full  term,  was  not  consi- 
*;  the  Court,  under  the  circumstances,  as  a  nul- 
^0  have  precluded  the  defendant  from  pleading 
'^^Dt  within  four  days  after  his  appearance 
in  duly  entered.    S.C. 

j^nder.']  Where  several  persons,  unknown  to 
iQtiff,  are  named  in  a  plea  of  abatement,  the 
vdl  order  the  defendant  to  furnish  particulars  in 
'•  of  the  places  of  residence  and  tiuitions  of  the 
1^  Qamed ;  and  for  a  noncompliance  with  such 
*"I  quash  the  plea.  Newton  and  othert,  v. 
!  "nd  oihert,  1  Y.  &  J.  257.  See  Lloyd 
".  1  Tyr.  533. 
wnr  of  tnif  A.]    An  aaSdavil  of  the  truth  of  a 


plea  in  abatement,  sworn  nine  days  before  the  delivery 
of  the  declaration  to  which  it  is  pleaded,  will  not 
support  such  plea.  Wetterdale  v.  Acmp,  1  Tyr.  260. 
S.C.  nom.  Bower  v.  Kemp,  1  C.  &  J.  287. 

Plea  in  abatement  set  aside  fur  irregularity,  on  the 
objection,  that  the  afiidavit  in  support  of  it  bad  been 
sworn  before  the  plaintiff's  attorney,  as  a  commissioner 
for  taking  afiidavits  in  the  Court  of  Exchequer  in  the 
country.     Cooper  v.  Archer,  12  Pri.  149. 

If  a  plea  in  abatemeot  be  not  tupportad  by  a  proper 
affidavit,  the  plaintiff  may  sign  judgment  immediiately. 
Riekurdt,  gent,  one,  ^c,  ▼,  Sutreet  3  Pri.  197. 

A  nustake  of  the  parties  to  the  suit  in  the  title  to 
•Qch  an  afiidavit,  renders  it  sufficient  to  support  the 
plea,  although  it  refers  expressly  to  the  annexed  folio, 
m  which  the  title  of  the  cause  is  right.  Quare,  whe- 
ther an  attorney  of  another  court  is  entitled  to  plead 
his  privilege  in  abatement  against  the  privilege  of  the 
oflfoeiB  of  this  Court  1    S.C. 

The  Court  will  not  permit  cause  to  be  shown,  be- 
fore the  day  for  which  the  rule  is  drawn  up,  for  the 
sake  of  enabling  the  p^rty  to  save  the  term  ;  §ed  quere, 
if  that  be  sug|g[ested  at  the  time  of  the  application  1 
Nor  will  they  impose  terms  with  a  view  to  expedite 
the  execution  of  a  Court  of  equity.    S*C. 

ACTIONS. 

Eleetitm  of  Action»'\  Where  a  vessel  is  seixed  and 
returned  foifeited  for  smuggling  and  tiie  seizing  offi- 
cer also  prosecutes  in  the  Admhthy  as  for  a  prise, 
the  Court  of  Exchequer  wiU  not  make  him  elect. 
Alt,  Gen,  v.  Appleby,  3  Anst.803. 

Semb.  The  crown  should  move  for  a  prohibition. 
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AFFIDAVII  TO, HOLD  TO  BAIL. 


It  IB  qo  objectioa  to  an  affidavit  to  holil.  to  bail, 
that  it  is  sworn  by  "h.  deponent,  a  third  person, 
who  does  not  shew  fahaseli  -Co  be  in  any  way  con- 
nected i»ith  the  credjtQT,  or  JU>  ^av.e  any  means  of 
knowing  qT  the  exisience  of  (he  iehU  ^or  is  it  any 
objection,  tliatsucfi  a  person 'swear  positively  that  the 
debtor  has  not  made  any  tender  in  bank-notes  to  the 
creditor,  altkoogh  b(e  ^the  creditor)  be  fivioff  in  Eno- 
land.   l4f«y?^Titc^,,6Pri:i22/       '    ^  * 

A  debt  sworii'  to  b«  due  tor  use  and  occupatioii, 
will  support  an  ajpr^t.  Apdit  is  a  sufiicient  sUte- 
nient  of  the  cause'ot^actlbA,  In  ih  affidavit  to  bold 
to  Ui\,  t)if4ift<atf9r«se%i)d.49(9ei^a|iOBH9f  fvfw^  of 
the  creditor.  If  the  statement  proceeds  to  say,  "  as 
tielbaiit  fhiteof,"  it  hi  to'ofc^d&tbit  thitif  do^ot 
add '^  to  the  ereititor.'*    S.C.    ''  •  "    "     *•' 

An  affidavit  o^  debt  made  for  the  purpose  of  h<M2ng 
a  party  to  bail  on  a  promissory  note,  held  insufficient 
in  not  statittff  thit  the  nbte  was  due  and  unpaid,  or 
that  the  holder  was  payee  of  indorsee.  Bitiv,  Ro* 
gen,  12  Pri.  194. 

Ab  affidavit  made  and  tendered  by  the  defendant 
in  support  of  the  motion,  stating  that  nothing  was,  in 
fict,  due  from  him  to  the  plaintiff,  altogether  rejected 
as  inadmissible.    S.C. 

Where  a  defendant,  arrested  in  this  country  for  the 
aame  caitie  of  action  for  which  proceedinea  had  been 
instituted  in  the  Supreme  Court  of  New  Snuth  Wake, 
applied  to  be  discharged  from  custody  on  entering  a 
common  jtppearance,  and  deposed  that  by  the  practice 
of  that  court,  when  process  was  issued,  and  nmk  ett 
woentut  Tettirtied^  an  attachment  issued  (which  pro* 
oeediog  had  beed  adopts  against  him  in  New  South 
Wales,)  whereupon  defendant's  goods  were  seized  and 
lendered  to  plaibtiff  in  execution,  unless  bail  were  put 
in  to  pay  the  condemnation  money,  and  that  nther  the 
one  VF  rftroiAar  miiir  Aatw  Veiken  place  against  him,  at 
the  ttdtiffihe  ptaintifi  aeearding  to  the  pimethmafthm 
eiHirt, '  The  court  ttfuaed  to  discharge  him,  being  ef 
'opinit)R  that  the  affidavit  did  not  shew  clearly  that  the 
daincUTshad  the  same  remedy  in  theccrfeny  wtiieh 
uey  might  have  in  this  country.  Naylor  and  ethen 
v.  Eagar  and  Forbes,  2  Y.  &  J.  99. 

Semble  where  under  process  from  the  Supreme  Court 
of  New  South  Wales  (4  G.  4.  c.  96.)>  the  goods  of  a 
defendant  are  attached  and  rendered  to  plaintiff  in 
execution,  or  bail  are  put  in  to  answer  the  condem- 
nation money,  he  cannot  be  arrested  for  the  same 
cause  of  action  here,    lb* 

No  objection  can  be  taken  arising  out  of  an  affida- 
vit net  referred  to  in  the  f«le  nisi.    Ik. 

Variance  between  affidavit  of  debt;  end  eanse  «f 
action,  is  no  ground  for  distfcafging  defrndant  oat  of 
eifstody  on  entefing  a  eonmoo  appeatanee  beSom  te 
decAliiMion'faflifed*'  Jb. 

Wbeie  In  a  j<rint  action  one  defeiHianl  is  amsted^ 
'and there  are  Aomeans of <Minpenitig'the appeavanee 
of  his  co-defendant,  se  tiMit  afMr  dedi^tiov  he  will 
be  eiititled  to  a  supeisedaas^the  eoun  wlUjioie«laitain 
an  applicatlen  for  his  diaelAurge  tHl  th94eidai«iiea  is 
filed.    /^. 

A  deftndaat  cannot  be  held  to  s^oeial  bail  4ni  an 
affidavit  atttilig  hhn  tobe  indebted  to  plaintiff  in  re- 
spect of  a  certam  sale  of  land  in  possession  of  defend- 
ant.   Syket  and  othete  ▼.  R^ii,  ^Y*  &  J.  2. 

An  affidavit  to  hoM  to  special  bail,  stating  that  the 
defendant  was  indebted  to  the  plaintiff  by  virtue  of 
certain  articles  of  agreement,  oy  which  the  latter 
agreed  to  sell,  and  the  former  to  purchase  certain 
lands,  and  that  defendant  had  been  let  into  possession 
in  |>ttrsuance  of  the  agreement,  vs  sufficient,  without 
statins  that  a  conveyance  had  been  tendered  to  the 
defendant.  Young  v.  Dowlman,  2  Y.  &  J.  31 . 
Affidavit  that  ^fendant  was  indebted  to  plaintiff 


if 


as  secretary  of  a  societv"  for  mon^  bi  lad  t> 
ceivcd  to  his  nse  isbad,  and  defrndsat  wK^mAsis^ 
00  filing  common  bail*  WkUdtank  v.  W\es^ 
3  Anst.  797. 

An  affidavit  to  bold  to  bail  for  peaal^a  f^isif 
by  un^wfulinsurances  against  thelotteiy  act,!TG^ 
c.  1.,  need  not  state  the  sums  recaeived  ss  pram 
or  the  persons  from  whom  received.  Kcz  f .  ba^ 
3  Anst.  862. 

^n  aBSdavit  by  an  execntor,  of  a  debt  fo  is  kl 
tf[|t^tor,,  V  aa  ^ppean  fm  n  statement  snde  im ' 
tw^iitf 'I  \f(eoVf^^  bj  an  aiocociAtant  comkned  I9 
delqod^nt,  js  su^cieot  to  )m^  tbedsMista' 
^TOWMff  andothen,  Eton.  ▼•Dlss^  tl'n^^ 

A^ttoAVlTO^D?*  BfO¥lONS  MX^W 

*'A  F9^°^  nu^4a  '^, an  aiifaUvit .»  tke 
year  in  tl^  jant,  used  io  support  of  aa 
to  the  court,  is  not  an  inanimoantaUe 
the  motion,  as  the  court  will  permit  the  encr  fe 
amended  by  a  supplemental  affidavit    AnM.  \*H 
149. 

.But  where  auch  negligence  oocnis.  tk^  *^ 
it  on  the  party  in  the  cooaid«atk>nof  ^qi 
OQSlS.     S.C. 

In  the  case  of  a  revenue  infonnatioa,  if  sk 
vit  in  support  of  a  motion  on  the  part  of  ike 
ant  for  postponing  the  trial  on  the  greaod  d  ^ 
sence  of  a  material  witness  do  not  state  eitks  tka 
witnesa  is  abroad  and  out  of  the  ivisdictida  £ 
court,  or  whaie  he  is.  or  thai  the  aepooeni  «a 
know  whese  he  is  to  be  found,  the  court  vjfi  ga 
tertain  the  application;   but   they  will  eQh:;c 
mle  to  give  delendaat  an  opportno'iiy  of  reoe^ 
application  on  an  amended  affidavit  soppi^ 
omission  of  the  necessary  aTennents.    Att.  C^ 
tkUUpe,  13  Tti.  52%. 

If  the  court  opens  a  rale*  made  absolute 
usoal  affidavit  of  service,  to  give  an 
shewing  Cttupew vthey  will  not  hear  m 
alter  the  day  on  which. th^  rale  had  been  atet 
lute.     Tripp  V.  BeUamy,  5  Pri.  384. 

If  affidavits  ran -to  an  impertinent  and 
lengthy  the  court  will  order  the  party  filisi  tte 
pay  a  proportion  of  the  coats.     £rp.  itdkt^^  >/  "*  " 
J  Pri.  694. 

An  affidavit  made  after  role  nsn  grsatei, ' 
admissible  in  support  of  the  rule.  DiuksH  t^ 
iher  V.  Toiiett,  3  Pri.  257. 

When  a  rale  is  made  abcolule  on  payiaeo: ':? 
pHcant  of  the  coste  of  the  applicatiovi,  «&iiM^ 
m  opposition  not  read  nor  entered  in  ibe  ss 
nor  noticed  in  the  order,  will  not  be  slbaefi 
taxation,    hex  v.  Randeli^  5  Pri.  576. 

Where  affidavits  contain  irralevaot  mailer.^ 
udU  diiect  the  aaaster  to  ascertain  what  asm  i-^ 
teoal  to  biing  the  qeeatiDn  in  diapnle  heme  tk 

and  in  hia  tasatien  to  lallew  coste  in  the  psiiio 
ing'  the  affidavite  /for  BQeh.|Mirts.  enly  as  ax 
and  t»  the4ppe^  pax^  .the  coala  oocasooed 
irrelevant  matter.     CosMa,  ijernt*  ome,  ^^ 
3^V.6fiJ.6ai.  \ 

iHem  mffiTR.]  An  aflidavit  .to  ntmnd  a  oMia 
a  rule  nisi,  cannot  be  sworn  heron  the  aUt^ 
his  partner.  And  a  rule  ebtaioed  on  saeh  as  i^ 
vit  waa  dischasged  vrith  coste.  BaUt  v.  Tdarv.  1 ' 
116. 

llie  rale  that  affidavite  to  be  nsed  in  court  ihiSj 
be  swora  before  the  attoraiea  of  the  parties.  •«-*  ^ 
to  include  the  immediate  attorney  or  aoliciii3r  lorj 
party  as  well  aa  the  four  attorae^  of  the  covt  a 
ite  former  constitution.  Cooper  v.  ^ireftn*.  12  Pr.  I< 

Where  anaCBdavii  has  been  twom  befcce  tte 
tiff's  adicitor,  it  is  neceieary  to  hnae  aa  a&i>*< 
that  feet;  the  court  will  not  njeet  k,  merefy  bv« 
it  appears  on  the  face  of  it  to  Mvc  bean  swrn  bi^ 
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DO  of  the  sane  naaM  as  tbe  plaintiir't  attorney, 
kijf  ▼.  Walker,  Wightw.82. 
merits.'}  To  set  aside  a  judgrnent  on  payment 
bi.  the  affidavit  must  be  of  bell^  of  "  g^ood  de- 
on  the  merits."  WeUerdaU  v.  Kentp,  I  Tyrw. 
5.  P,  Bower  v.  Kemp,  1  C.  &  J.  M7. 
davit  that  deponent  bdieres  the  parties  to  bate 
I  defence  to  tlie  action,  is  tuflicient  withttnt  ad- 
'  on  the  merits."    Ihe  d.  Shaw  ▼.  Am/  Id  Pit. 

tft.j  It  Ss  siiffiei^tit  ttat  a!!  aflMatifs  ap^r 
sly  by  th6  fdrit  Xb  ba?^  bfeen  sWortt  By  M^ 
ents ;  and  ft'ir  tsat  uMiasitfjf  thit tM  iHMtIi 
tnSfy  nsxHta^  tlM^jtai^t  tslia^been  sWbrh'^ 
the  King's  B^lhib.  ifftim.^Pil.l.:  tMt  SM 
1^  tmi  mmrth9wrt'9§0r9k,  Vl  PfkfiO^-'and'iViip. 
f  rin.  1  G.  4.  ante,  p.  iii.  Amm>  1  Y.  &  J.  101. 
i  jurat  of  ah  affidam  Whidi  is  t6  be  toad»  lAiist 
iiat  all  tbe  deponents  bare  been  8«M>iii.  Retir* 
^s  of  London,  m  Pcarlett  v.  Bamettt  I'Pri.  338. 

AMENDMENT. 

len  the  plaintHTs  name  ta  mistaken  in  the  pro- 
ud tbe  pleadings,  tbe  Court  will  give  leave  to 
I  while  aU  is  in  paper.  Qu.  Whether  sucb 
!ner  is  a  cause  of  nonsuit  t  Gardntfr  v.  Walker, 
t.935. 

»  Court  refosed,  on  cause  sfaonn,  to  discharge  a 
ar  rule,  allowing  the  Attorney  General  to  amend 
onnation  fisr  penalties  inca^red  under  the  e%^ 
iws»  on  payment  of  costs,  as  to  ten  newcotmts 
had  been  added,  charging  other  oflfences  laid 
^s  long  sabsequent  to  those  in  the  original  lU* 
tioo,  and  to  tbe  filing  of  that  inoceeding,  and 
Riing  of  process  thereon,  and  although  tbe  naoM 
succeeding  Attorney  General  had  been  intw- 
;  and  although  the  defendant  was  served  with 
is  on  the  first  Information,  in  Easter  vacation, 
able  the  first  day  of  Easter  .term :  and  the  side- 
ile  for  amending,  was  not  obtained  till  the  first 
f  the  foUovriuff  Michadraas  term,  nor  the  in- 
tion  so  amended  ffled  till  the  seal  day  after 
kelmas  term.  An,  Oen.  v.  King^  5  Pri.  368. 
lere  the  apnointnienti  are  ma(h»  by  the  master 
(H^er  for  ttie  plaindif  to  amend  on  paymimt  of 
and  the  plaintiff's  attorney  attends  the'  master 
iingly,  but  no  one  'appears  for  defendant,  tbe 
r  should  indorse  the  order,  allowing  the  sum  of 
I.  for  costs  of  the  attendance,  withmit  requiring 
idavit  of  the  service  of  the  appointments,  or  of 
ttendances.  Praed  nud  others  v.  Hammond  and 
,  2  Y.  &  J.  32. 

ter  TuU  for  new  trial  grani$d.']  Where  a  rule 
new  trtal,  obtained  on  tbe  ground  that  aa  aUe- 
I  in  the  dMlsration  had  not  beea'  sustained  by 
roof^fiRsred  to  support  it  ^«Ma'«littf^*p.'i605») 
een  mSbdeabMnte,'lhe4)Mnalis«ididwipkdv- 
r  amend  tUede<liifliCto(jilni|hM<«Mg«  e#ithi  )ps». 
ag«,  by  so  fr«(toingibef^allegMi«ftaiftoai«id«ihe 
Ke.  Hooper ¥.  Manty, '  ISoM^  ^93ei>  iMti  see 
case.  .......  ,     ;.    />(.,  . 

ey  refused  to  impose  on  the  plaintiff^  avteiteH, 
ayment  of  thd  oasts  of  the  ^former  trtal*  making 
uie  absolute  on  the  vsual  tems  of  paying  the 
of  tbe  amendment,  and  of  the'appheatioo  Sot 
— on  the  ground  that  the  allegatioo  was  aotao 
rial  to  the  question  of  merits  as  to  make  an  im- 
nt.  if  any  substantial  variation  from  tbe  proof, 
he  cause  had  been  sent  down,  that  the  question 
Kn  the  parties  might  be  detotmined,  and  not  on 
Toand  of  the  declaration.  Coste  of  former  trial 
kide  the  event.    S«  C. 

fter  verdict  for  plaintiff,  and  rule  made  abmlute 
I  new  trial,  dofendant  will  not  be  allowed  to 
id  the  pleadings  by  withdrawing  the  general  isaue 


and  pleading  a  special  justification.     Chamhere  v. 
Bernaeeoni aikd  MieH,  I  Tyr.344. 

AMERCIAMENT8.    Se«  Fiwes,  &c. 

ANNUITY. 

A  clause,  of  redemp^on  contained Mn  the  body  of 
an  annuity  deed,  must  be  inserted  In  tlie  inemonal ; 
bi}t  the  Court  can  only  set  aside  the  warrant  of  at- 
torn^ and  ili^'jadgmeht,'an^  cannot  proceed  on  mo- 
tion b  ofder  the  securities' tp  be  delivered  up  for  this 
omission.  ^  AppJ'^H  ^'  ^?»^«  3,  Anst.  865. 

....'    .  I  r. ,.-.  4-P*fiAB"^CE.,  .  ,„  '.    . 

'   <  eMDrjpmlHtai*  by  #iuring«s.  '^4Bee'Drstniifo«i;« 


.»  ■>.• 


».  u 


„  A  .wiiliirea.pt  '^wegiM-tSf- 4a  process  by^jyeajt^nce 
does  not  relate  back  so  as.toubnng.dr^mjaAt  i||te  ooa- 
tempi  fov  not^appe^ifingfin.tijVMk. ,  fiobjufap^w..  NoA, 
I  Anst.  76. 

Where  the  solicitor  for  Skdefai^daQtsuediQintiy  vrith 
his  wife  for  a  debt  due  from  bof  dwn  eola,  appears,  oo 
bis  undertaking,  and  pleads  for  the  husbaad  ouly  — 
tbe  plaintiff  (living  caused  the  wife  to  be  served  with 
a  copy  of  the  procws)  may  appear  for  be.r  j^cuadufs 
ftatutum^  and  treatina  the  plea  ao  put  in,  by  the  hi)#* 
band  alone  as  a  nalUty,  may  signjudgment  ipr  want 
of  plea.    RuMtell  w,Jiuduuum,  6  Pri.  ij3d. 

Appearances  in  court  in  person  in  rS  suit  in  the 
kings  rsmembrsnoer'a  ,pffiQey,  may  bn  recorded  in 
couft  witboujt  fe^.to  a  Qleik  in  pourt*  ,^4(.  Gen,  y* 
Carpenter,  I  Tvc  280.    1  C,  &  J.JiSQ.,  S.  C.  . 

An  attorney  nauting  once  entered  ai^  appjefirance  for 
a  party,  cannot  strike  it. out  without  motipn  for  leave* 
Metaiee  v.  Rodriguet  and  others,,  I,  Pri,  92., 

apph AiS'fiirE jfT. '  '  '     * 

Writ  of^]  It  is.  net.  noofsioijly  oi^teatial  to,  an 
order  of  ihe  commiasionar%  of  .customs*  made  to  n- 
store  goods  seizedi  that  w>9  t«rmsor  conditions  ahooM 
be  imposed  jon  the  proprielnis  by  tbe  order,  and  (be 
court  will  not  lefuae  to  stay.pmeeedinga  on  a  writ  of 
sppraiseoient  on  that  gronnfT,  aUboogh.  the. applies- 
tioa  proceed  from  the  crown :  but  th^  will  not  qnaah 
the  writ  if  regularly  issued.  In  r$  Ship  Maria,  &c. 
iPri.4. 

ARBITRATION  AND  AWARD. 

RMBoking  eubmmion.']    A  aubmimion  to  arbitraliDn 
by  a  bamn's  order  is  revocable  until  the  order  is  made . 
a  rule  of  court.    Greenwood  v.  MitdaU,  M'Clel.  & 
Y«916. 

A  revocation  of  a  submiasioiv  to  arbilratien  not 
nndet  seaK  befevs  award  made,  iat  in  effeot,  a  breach 
nf  an  agrsmnent  jto  stand  to|  obsg^f  abide*  perfonob 
te.iaSi  aivfsd«  foi'whioh  Msnmpait  will  Ue ).  and  ,the 
plaintiff  may  declare,  that  thn  d^fondanV  atedepHook 
tef'pMfarmi tho.»gnNmoni»  aa^  *aof„ta  i^oohe.tkef^uih- 
ini8iiai»i:«nd.lny^tha  jewMatioA  »a  a,  binach.  Mfomn 
•v..Taiiiwiv  M.*C^^)Y^4§4^ 
':  Emlmgin&  <<im#i/sR  makmg  4MerdJ  .ThAi  ton  for 
«idnng4A  <iwnid*  wnnenlaivid  ^  the  parties  filtering 
and  re*exccutinff  the  arbitration  bonds,  and  the  ar- 
bitrator awarded  inlenial  on  a  principal  sum  found 
tobe  dne.frsm  tbe  one  to  the  other,  beyond, the- date 
of  the  original  nhmissioAg  bit  withipi  that,  of  the  re- 
execution  t  Held,  4ha^  he  had  antbori^  so  to  do,  for 
that  the  date  of  Ahe  suhmissinn  had  been  extended 
to  the.  time^of  >e*ezeauting  the  boads.  Wathine  v. 
PkUlpettt,  M'Clel,  &  Y.393. 

Whether  an  award  of  interest,  on  a  sum  due  on 
■eenritiss  eanytng  interest  beyond  the  submission, 
and  till  payaoent,  be  nood.  Qu*  S.C    . 

QuesUoBs  on  awardanot  to  be  heard  on  the  last  day 
of  term.    S.  C. 
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An  ofajwtioQ  Uitt  tha  Ium  for  making  «■  awand 
hai  not  been  duly  enlaiged,  it  wtived  by  Droceediogi 
in  the  reference  with  a  knowledge  of  that  tact*  Law- 
rvnct  V.  Hodgum  and  Othtn,  1  Y.  6c  J.  16. 

CmU  of  reference,2  Where,  in  three  actions  brought 
by  the  tame  plaintiff,  •gainst  the  same  defendant,  and 
seferred  to  arbitration,  tbe  coitt  of  the  reference  were 
awarded  to  be  equally  borne  by  the  parties ;  a  Ad  the 
master  on  taxation^  allowed  the  defendant,  as  costs 
of  reference,  two  distinct  sums  for  the  attendance, 
loss  of  time,  and  travelling  expunces  of  the  same  wit- 
nesses, in  two  different  actions ;  and  made  no  allow- 
ance to  the  plaintiff  for  a  sum  sworn  to  have  been 
paid  by  him  to  the  arbitrator  as  costs  of  the  reference ; 
a  rule  niti  for  ref  iewing  the  taxation  was  discharged 
without  costs -«*  it  not  ^mng  alleged  that  the  two 
fonner  sums  were  allowed  for  attendance,  &c.  in  one 
day ;  the  latter  torn  not  appearing  in  the  plaintiff's 
bilt,  produced  before  the  master ;  and  no  dejection 
having  been  made  at  the  taxation.  Uttmg  v.  £iwnf, 
M'CIel.  12, 

Umpire  and  arhitraton  eannot  mahB  detached 
awanh.^  Under  a  submission  to  arbitrators,  to  ar- 
bitrate and  detemune  concerning  all  controversies 
and  demands,  &c.  so  as  the  award  should  be  made  by 
the  1st  of  June ;  but  if  the  arbitrators  should  not 
make  their  award  of  and  concerning  the  premises  by 
that  time,  the  matters  to  be  referred  to  an  umpire,  to 
be  chosen  by  the  arbitrators  between  tiie  said  parties 
of  and  concerning  the  premises,  &c.  (as  before)  ao 
as,  &c.  (as  before)  the  umpire  should  make  his  um- 

Sirage  by  the  8th  of  June ;  —  the  arbitratore  met  and 
etermined  upon  five  matters,  and  referred  a  further 
remaining  question  to  an  umpire,  whom  they  stated 
in  the  indorsement  on  the  arbitration  bond,  they  had 
chosen  to  decide  between  themselves.  The  arbitrator 
and  umpire  afterwards  made  am  award,  reciting  that 
the  arbitratora  could  not  agree  on  one  point,  which, 
therefore,  they  had  referred  to  the  umpire,  who  stated 
that  ho  determined  it  as  follows,  &c.  HeM,  on  a 
aMiioa  for  a  new  trial,  of  an  sction  of  debt  on  the  ar- 
bitration bond  (the  plaintiff  having  been  nonsoilad), 
that  the  award  was  bed,  the  arbitratora  and  umpire 
sat  being  authorised  by  the  terms  of  the  submission 
to  make  the  award  in  a  detached  manner  as  they  had 
deoe.    ToUH  v.  Saunderi,  9  Pri.  612. 

Plea  of  arbitrament*]  Arbitrament  without  per- 
formance is  a  good  plea,  wbere  the  parties  have  mu- 
tual remedies.     Gascoyne  v.  Edwards  and  another, 

1  Y.£c  J.  19.    See  AUen  v.  Mt/Mr,  Mich.  1831. 

2  Tyr.  R. 

Attaelument  te  enforce  mumrdJ]  Where  a  demand  of 
money  under  an  award,  with  a  view  to  a  motionibr  an 
attachosent,  has  bean  made  by  a  person  authorised  by 
letter  of  attsney,  the  authority  mast  be  shown  to  the 
party  at  the  time,  and  it  must  appear  on  the  affidavit 
ilid  in  si4ipeii  of  the  appUcatioa.  If  the  arbitrator, 
under  a  faferaaca  by  rule  of  eeuit  on  a  baron's  order 
made  befeia  the  eanae  be  at  issue,  do  net  awaid  a 
ceitaia  sua  of  money,  and  require  that  the  party  pay 
the  sum  awarded,  but  direct  a  verdict  to  be  entered 
lar  a  eertain  sum  for  damagea,  mm  attaohmeat  cannot 
be  granted  an  il;  for  it  cannot  be  lakcA  to  be  an 
award  of  so  muoh  money ;  rejaeting  the  diiectioa 
ta  aaiter  a  aoniiet.  Jaeluon  mad  Hkert  v.  CUarke, 
iaPn.20B. 

A  rule  to  sliow  causa  why  an  attachment  shonld 
not  be  nantedy  was,  aadar  auch  ciroamataneea,  dis- 
charged lottfc  coHs.  S.C. 
^  The  aflidaviia  ta  grennd  a  tnlawiai  for  an  attach- 
ment against  the  defendant,  far  aoa-pavaaant  of  mo* 
ney  and  osfts  passuaat  ta  an  award,  and  the  maaler'a 
aHoaatmr^  wbare  the  demand  has  benn  made  by  a 
third  person,  shouM  stale  that  tt^  mipnal  pvwer  of 
attoney  was  shewn  In  tk*  dafomiant  at  the  time 


of  tba  deBud  bmnr  aMt*     Mma  v.  Omt, 
M*CIel.  72. 

A  mla  for  an  attachment  for  aan-p^iaitfoai 
pnrauant  to  an  award  made  vadv  a  nk  «  m^ 
and  the  master's  allocatnr  must  be  a  rak  a  n« 
cause.  The  affidavit  upon  wkich  sack  t  nk  sA^ 
taiaed,  most  stale  the  due  aaaeatiea  ei  the  int: 
the  service  of  a  copy  of  te  award  eCihe nk n^ 
aUocater  on  the  defendant ;  tbe  due  caenui  H  ^ 
letter  of  attorney  ;  a  demand  of  thecals,  asdinrfl 
to  pay.  Gifard  v.  Gs^M,  FancsL  80. .  ba 
neat  case. 

The  party  d^Bpaled  by  power  of  attcraef  m 
payniaat  of  a  sum  awarded,  mnst  net  eah  &te« 
letter  of  attorn^  to  the  party,  but  nut  pre 
copy  thereof.     Lamg^r  v.  Lmighert  1  Tjr.pSli 
Broderick  v.  Teed,  1  Pri.  401. 

Setting  aeideaxard^]    An  award  vriU  not  Wk* 
upon  any  ground,  which  in  troth  ia  a  qe^rw 
the  merits  between  the  patties.    Wiaier  v. ' 
Bort,,  M'Clel.  223.    S.  C.  13  Pn.  633. 

An  arbitrator,  in  regulating  the  fotaie  cv  dj 
stream  of  water,  the  right  to  which  was  dinx. ' 
tween  the  parties,  interfered  with  the  castoBavi 
joyment  by  one  of  them  of  anoiber  strean.  «^fe( 
clnsively  belonged  to  him,  and  was  net  a  i 
difference,  and  which  joined  the  foat :  held, 
had  a  power  to  do  so,  incidental  to,  id^ 
from  his  former  direct  and  laiiger  power.   S.  l- 

If  an  arbitrator,  after  regulatia^  an  the 
matter  referred  to  him  in  its  present  itstt. 
and  regulates  prospectively  on  ttie  saai«  tai^' 
tar,  radnoed  to  a  different  state,  and  therebv  ti 
degree  altered,  quetre,  wtietfaer  that  he  a 
beyond  his  authority  1     Though  the  awu^ 
in  that  respect,  yet  that  does  not  vitistitlwj 
which  are  otherwise  unobiertiaaiable ;  sad  it 
stand  i«  tslo,  until  the  partieular  coniisgeacv 
which  the  prospective  regulation  applies.    S.  ( 

Salting  aside  far  untertainift.'}     An  ivsrd  r 
or  B.  shall  do  a  ceitaia  act.  *is  bad  far  m 
Leutrenee  v.  Hadgem  and  Otkef%,  I  Y.  &  J.  H 

If  a  cause  come  on  for  trial  and  be  itkM. 
the  arbitrator's  award  in  favour  of  tbeplaieni 
be  afterwards  set  aside,  so  that  the  cssse  Sdi 
sequence  subaeqaeatly  tried,  the  plaintiff,  tf  k  < 
also  aoooeed  on  that  occasioD,  will  be  «li^ 
costs  of  tbe  former  trial.     Pm»I  v.  iei^fi. 
316. 

No  objection  can  hm  taken  to  an  awa}4.  p^\ 
ground  of  a   mistake  in   point  of  law.  n^ ' 
grounds  of  the  objection  appear  upon  tkc  i^' 
in  some  authentic  shape  before  the  Cocrt.   I  '•"*} 
Janet,  2  Y.  &  J,  114. 

The  cenrt  requires  stnong  foots,  aad  i' 
Ktated,  ia  order  to  set  aside  an  award,  as^  a 
of  any  auch  iacendastve.     All  the  witac^^ "" 

Cny  against  whom  the  award   is  made.  »-«• 
aa  aaannaed,  and  in  his  preeenee.  er  it « 
grmind  far  setting  the  award  aside :  bar  tb«t ' 
aanda  alearfy  to  appear.    (^.  K  it  ba  att  rv^ 
to  show  that  such  ezaminstion  was.  ia  pKat  i^ 
reqaued,  or  whether  a  witness,  havvi^  bet»  " 
aa  to  bo  eaamined,  be  not  a  reqaisiiioa.    Bmi^.-' 
&wdko/<.4Pri.232. 

A  miiiBal  by  the  coort  to  eofotea  aa  ana  ' 
tnchneat  doea  not  decide  on  the  validifv  ' 
uBAid,    cansiderad  aa  the   sahject   of  ac 


Bnt  where  an    arbitrator,  to  whom  a  cv.*- 
faM  facing  at  issue,  was  referred  %y  rak  tf" 
on  asouen,  awaidad  thna:    **  1  award  isd  ^ 
that  a  vardfet  in  this  caoae  be  finally  toievd  ^ 
plaintiffs,  arith  2841. 12s.  damages.*^    HeH.  ^U 
bad  aneeadad  his  aatfaenty  in  dneedaf  the  e^i-" 
verdict,  and  that,  as  the  award  ceasisisd  ef  <?'* 
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ee,  thatdiiMttoiciildttet  be  raiaeted,  uid  the 
;  considered  as  an  awiid,  that  so  much  was 
ad  to  be  paid ;  and,  that*  tbarafbie,  the  award 
not  be  suppofled  either  by  attachment  or  action, 
t  thai  at  whatever  stage  of  proceading  a  caeae 
&ve  «iTived*  an  arbitrator  can  have  no  authoii^ 
tself,  and  without  tbe  intervention  of  a  yary,  to 
the  entry  of  a  verdict*  Jackton  mind  otkin  r* 
.  M'Clel.  &  Y.  200. 

arbitrator  to  vhoei  a  caaae  waa  lelened  firom 
ins,  fonnd  that  the  plaintiff  was  entitled  to  a 
f  way  for  eainages»  which  he  had  at  fiiat  claim- 

his  declaratioa,  bat  afterwarda  abaadened. 
as  held  to  be  an  eaeaaa  ef  ittnadietioB,  and  the 
was  set  aside  pro  taato.  In  a  aecoad  action 
to  the  rnuut  parties,  for  obetomctiDg  a  way,  the 

of  a  jadgineni  for  the  plaintiff  ia  the  first 
apon  a  pJea  of  not  gaikty,  when  gtven  in  evi> 
under  tlie  same  plea,  ia  nut  condaaive  as  to  the 
fTa  right,  ao  as  to  preefaide  the  defeadaat  from 
into  the  case.  Hooper  v.  Hoopor,  .M'Clel.  Is 
9. 

*ct$  in  tnomrd,  ham  far  defmeo  to  eetaoa  en  it.] 
bjectioD  to  an  award,  that  the  arbitrator  has 
letermined  any  of.  the  matten  subeutidl  to  hia 
h  fatal)  cannot  be  taken  advantage  of  npoa 
xr  to  a  declaration  in  debt  on  the  award,  anwsa 
ar  on  the  htot  of  the  sabmission.  Aitdumn  v. 
s  13  Pri.  639. 

be  the  fact,  it  should  ha  pat  on  the  reeard  by 
rith  safficient  averments  to  raise  the  objection. 

le  arbitrator  exceed  his  aodiori^r  in  g^ag  be- 
he  terms  of  the  snbmiasioo,  to  mract  the  aaode 
ch  any  of  the  matters  ordered  by  the  award  is 
lone,  thmM  direction  may  be  rejeoied  aa  a  mere 
,  fbraaiog  no  part  of,  and  conaeqoently  not 
ig  tbe  award,  which  will  be  still  good,  and  the 
tKlf  aaa^  etillbeenfereed.  S.C. 
rimdfaeim  nncertaiaty,  or  want  of  conclusive- 
an  award,  does  not  vitiate,  if  it  be  capable  of 
endered  certain  or  ooadnaive :  and  the  award 
(  good  or  bad  aoooiding  to  the  event.    S.  C. 

ARREST. 

^iUge  frtnm^  Q  being  a  party  in  tbe  suit  i»» 
u>  arbitration,  having  bean  aiae  required  to  at« 
i  Exeter  aa  a  witness  before  the  arbitrater,  and 
ig  with  him  certain  P&Jpaia  in  his  poaseasion, 
ead  ou  the  leferenoe,  wmeh  was  appoiatad  an 
th  September,  left  Leaden  on  tbe  16th  for  tbe 
e  of  going  thitber,  and  pnrsued  hia  joamey  by 
f  of  Clifion  in  order  to  prDcnre  the  necessary 
which  had  bean  left  there  during  a  pnvieus 
1  custody  ef  bis  wife,  who  had  continued  and 
U  reoiainii^f  there,  and  arriving  oa  the  17th, 
ed  hinrnelf  in  assorting  his  papera,  and  select- 
rh  as  were  necessary  to  take  with  htm,  which 
id  him  and  the  professional  person  whom  he 
3cured  to  aooampsAy  him  to  assist  in  ao  doing, 
day  and  the  next ;  aod  at  five  o'clock  ef  the 
iay,  and  whilst  he  was  so  basicd,  ha  was  ar- 
ai  the  suit  of  a  creditor  :  Held*  that  he  waa 
^ed  daring  the  journey,  including  hia  Otay  at 
),  cm  the  ^und  of  the  deviation  being  for  a 
iiy  purpoae,  and  the  delay  no  more  than  rea- 
p  for  the  accomplishment  ef  it,  according  to  the 
tated  to  the  couit  by  the  affidavits.  Oorivia, 
,  disaentiente  ;  hiehaTd*,  Lord  Chief  Baroo, 
B.      Beckett  and  atken  v.  Gurmejf,  7  Price,  9. 

» 
efeodant  arrealed  fay  quo  ntmme  while  pvelecled 
riiege  of  C.  P.  as  a  suitor  there,  may  be  dis- 
ci oa  oommoa  bail  by  either  court,     nalker  v. 
3  Anst.04]. 
'Jiargefrom.]    Where  a  defendant  was  seized 


on  a  Sunday,  detained  till  next  morning,  and  then 
arrested  on  a  quo  miafM,  held  that  tbe  arrest  was 
void,  and  could  not  be  made  ^^ood,  even  by  a  subae- 
quent  consent  on  certain  conditions.  L^ard  v.  Tyft" 
roll,  i  Anst.  85. 

I1ie  court  will  not  order  a  defendant,  arrested  m 
trover,  to  be  discharged  on  filine  common  bail,  on 
motion  for  that  parpose,  founded  on  an  objection  to 
the  form  of  the  affidavit  on  which  the  process  issued, 
that  it  did  not  negative  a  tender ;  although  the  mo- 
tion  be  made  on  an  affidavit,  stating  that  the  value 
of  the  subject-matter  of  the  action  had  been,  in  point 
of  feet,  actually  tendered  to  the  plainfifh  before  the 
writ  was  sued  out.    Anon.  4  Price,  366. 

Affidavit  that  the  cause  of  action  arose  in  Ireland, 
and  that  defendant  had  since  been  found  a  bankrupt 
there,  and  obtained  his  certificate  there,  held  insuffi- 
cient for  discharging  defendant  on  common  bail. 
Jnon,  1  Anst  80. 

Semb.  the  effect  of  a  certificate  in  Ireland  should 
have  been  stated.    S.  C. 

A  arrests  B  in  breach  of  good  faith,  on  five  pro- 
missory  notes  of  100/.  each,  but  discharges  him  out 
of  custody  on  terms,  one  of  which  is  thepaymeot  of 
two  of  the  notes.  A  afterwards  serves  B  vrith  ser- 
viceable process  for  the  balance,  but  does  not  fHe  a 
declaration  ;  and  eventually  endorses  the  three  re- 
maining notes  which  are  over-due,  to  C,  who  takes 
them  without  enquiry.  C  holds  B  to  bail.  B  held 
entitled  to  be  f&cnarged  out  of  custody,  as  to  the  last 
action,  on  enteHug  a  common  appearance ;  but  not 
to  a  stay  of  proceedings,  until  the  two  former  actions 
were  discontinued.    Jn'Ofurs  v.  Prinele,  M*Clel.  2. 

MaHeiout.']  Where  the  plaintifiT  does  not  recover 
the  sum  for  which  he  held  defendant  to  bail,  and 
the  arrest  can  be  shown  to  be  malicious,  defendant 
may  proceed  at  common  law.  Weaver  and  another  v. 
Birdm/M2  Price,  794. 

Second  aTre*u'\  A  arrested  B,  and  died.  A's 
executors  again  arrested  B  for  the  same  cause  of  ac« 
tion  :  Held,  that  the  second  proceeding  was  not  vex- 
atious, aod  that  the  defendant  was  not  entitled  to  be 
discharged  out  of  custody  on  entering  a  common  ap- 
pearance. MiUin  and  others,  Xxors,  v.  Evans,  I  V, 
&  J.83. 

ARREST  OF  JUDGMENT. 

A  mle  will  be  granted  in  arrest  of  judgment  afler 
a  rule  for  a  nonsuit  is  discharged.  Liimfty  v.  AH» 
datf,  ITyr.  217. 

On  Issue  from  Court  of  Equity,  see  Issue,  &c.    • 

A  motion  cannot  be  made  in  arrest  of  judgment 
on  a  scire  facias  after  the  first  four  days  of  term.  Rex 
V.  MacUod,  3  Price,  203. 

Matters  of  fact  not  appearing  on  the  record,  can- 
not be  called  in  aid,  in  opposition  to  a  motion  in  ar- 
rest of  judgment,  on  objections  apparent  on  the  face 
of  the  record.  The  King  v.  Reuiwoitom  and  others, 
5  Price,  447. 

The  Court  will  not,  after  verdict,  aivest  a  judgment 
oa  aAdavit  that  a  bill  has  been  fonad  against  a  vrit^^ 
Bern  indicted  for  peijary  oa  a  material  point  of  evi<. 
deoce  given  by  htm  on  the  trial.  .  Au^  Owt.  v.  Woodn 
head,  2  Price.  9w 

Nor  does  it  seam  that  a  oaavietioa  would  be  mM* 
cient  evound  for  saading  a  cause  back  to  jaty  for  m* 
investigatioB.    S.C. 

Cflstf.]  Where  the  plaintiflF  ebtaiaad  a  veidiet, 
and  the  Exchequer  arrested  the  judgment,  aduch 
judgment  was  reversed  by  the  Conrt  of  Exchequer 
chamber :  Held,  that  the  phiintiff  was  entitled  to  the 
costs  of  the  aMtien  ia  arrest  of  judgment,  and  that 
each  costs  must  be  taxed  by  the  oflicer  of  the  Coart 
of  Exchequer.    Adams  v.  Meredom,  3  Y.  &  J.  419.  ' 

ASSESSED  TAXES.    See  Taxes,  Aassssan. 
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ATTACHMENT. 

Attachment  for  non-payment  of  costs  will  be  grant- 
•d»  though  order  nisi  for  paTment  not  personally 
served.    Qu,  1    Mtrrit  w.  MeJc,  3  Anst.  656. 

On  motion  for  an  attachment  for  not  paying  money 
under  a  previous  order  of  the  court,  on  a  party  who 
has  been  called  on  by  the  fonner  role  lo  show  cause 
why  that  money  and  the  costs  of  snch  application 
should  not  be  paid,  and  against  which  order  no  cause 
has  been  shown  ;  the  rale  for  the  attachment  will  be 
granted  abeolnlely  in  the  first  instance.  King  v. 
Prie«,  1  Pri.  341. 

Order  of  the  court  that  a  defendant  pay  a  certain 
man  of  money,  bttng  shown  to  the  defendant  at  the 
time  of  making  a  penmnal  demand  of  it,  a  copy  of 
socb  orAr  not  havinc  been  penonally  served  on  the 
defendant  himself  (aUhougfa  a  copy  had  been  pre- 
viously served  on  his  attorney),  not  sufficient  to  en- 
title the  plaintiff  to  an  attachment.  Broderidc  v. 
Tetd,  1  Pri.  401.  See  Laughgr  v.  Laugher,  1  Tyr. 
352. 

Where  a  defendant  has  been  arrested  on  an  at- 
tachment for  contempt  in  not  appearing  to  a  tubpana 
ad  rupondendum,  the  court  will  not  ffrant  a  motion 
for  a  messenger  to  brin^  up  the  body,  if  he  have  given 
a  bail  bond  to  the  shenff,  because  plaintiff  has  a  re- 
medy on  the  bail  bond,  although  tne  penalty  (402.) 
be,  in  almost  all  instances,  very  inaaeauate  to  the 
occasion,  if  the  condition  should  be  broken.  Bird' 
u>pod  V.  Hart  and  another,  6  Pri.  32. 

If  theie  be  an  injunction  restraining  further  pro- 
ceedings in  the  sction,  the  plaintiff  should  apply  to 
the  court,  under  the  particular  circumstances,  to  be 
permitted  to  sue  on  toe  bail-bond,  notwithstandiue 
the  mjunction,  where  the  defendant  has  not  complied 
with  the  condition  by  appearing.    S.  C. 

Diteharge,]  The  court  refused  a  motion  for  the 
discharge  of  a  defendant  from  custody  under  an  at- 
tachment for  contempt  in  not  producing  deeds,  papers, 
&c.  before  the  Master,  on  an  a65klavit  that  tne  de- 
fendant has  not,  nor  ever  had,  any  such  in  his  pos- 
session, or  within  his  power.  Hura  v.  P«rftiigtoii  and 
othert,  12  Pri.  689. 

The  course  is,  to  leave  an  affidavit  of  the  fact  in 
the  Master's  office,  when,  on  obtaining  his  certificate, 
the  defendant  will  be  discharged  as  a  matter  of  course. 
It  was  made  part  of  the  terms  of  a  subsequent  suc- 
cessful application  for  the  defendant's  discharge,  that 
he  should  pay  the  costs  of  that  application  aM  of  the 
previous  irregular  motion.    S.  C. 

ATTORNEY. 

Lien  for  costs.    See  Release. 

Undertakmg.']  An  attorney's  undertaking  to  pay 
his  client's  debt  and  costs  in  an  actiou  will  be  en- 
foroed  on  motion  in  the  court  of  which  he  is  an  at- 
toraey,  though  the  undertaking  be  void  by  the  statute 
of  frauds  29  C.  2.  Evatu,  executrix,  v.  Dnnean  and 
another,  1  Tyr.  283.    1  C.  &  J.  372.   S.  C 

Sejnble,  the  summary  jurisdiction  of  the  Court  cf 
ExclMquer  reaches  ah  attornmr  of  another  court,  who 
practised  there  in  the  name  of  a  side  clerk.  S.  C. 

Changing.']  A  rale  to  shew  cause  why  an  attach- 
ment should  not  issue  against  the  former  attornies  of 
a  defendant,  in  a  cause  for  not  delivering  their  bill 
of  costs  to  the  defendant's  new  attornevs,  pursuant 
to  a  Baron's  order,  discharged,  the  bill  having  been 
delivered  since  the  rale  was  served  on  the  parties, 
and  illness  having  been  assigned  in  the  affidavit  as 
the  cause  of  the  parties  not  obeying  the  order,  the 
rule  was  discharged  without  cotts,  Gripper  v.  Cole,  1 1 
Pri.fiSS* 


Such  an  order  imot  of  t 
absolute  in  the  first  instance.    S. 

Attachment  agaimtt,]  An  attachmnt  mi  Mita 
absolutely  in  the  first  instanee  9pmA  n  aM 
for  non-payment  of  money,  pnnuant  to  as  o4^l 
another  attorney  of  the  puttf  far  wim  tbc  km 
had  been  changed  by  order  of  tbeoont,  sed  Mi 
though  in  the  orders  for  cfaaagiot  the  aOMw,  4 
for  payment  of  the  money,  he  had  been csBidMl 
whereas  his  name  was  James,  but  he  M  de^ 
several  summonses  taken  out  as  againtt  Jen,  1 
had  consented  to  sieae  of  them  wilhoet«bjecm(4 
misnomer*  which  the  covit  thonght  uedsr  tked 
cumstances  cured  the  mtslnke  Stieeem,  l^\ 
Porer,  9  Pri.  384. 

BiU.]  Where  the  solicitor  wis  pOtj  dp^ 
lay  in  bringing  in  bis  bBU,  the  ooart  «iU  tf  d 
him  his  costs  3[  taxation  tlMmgh  less  tkss  eatm 
part  is  taken  off.     Km  ▼.  ^m,  2  Aasr.5tt.    J 

An  attorney  cannot  set  off  his  bill  witkM  M 
delivered  it.  Murphy  ▼.  Cunningham,  Gm^  I  ■ 
198. 

A  plaintiff  and  defendant  settled  an 
by  the  defendant  giving  a  InU  for  24L,  \^' 
beiuff  for  the  debt,  and  51.  for  the  own 
which  however  nearly  amounted  to  24L  Pj 
attorney  was  not  psity  to  this  vnn^emei. 
bill  being  deposited  in  the  hands  of  s  tkbc 
was  ordered  to  be  delivered  up  to  pbistif  i 
ia  satisfection  of  his  costs.  Gamid  v.  ficiVrlTrJ 

The  oonitwill  notstay  the  poeteain  the  kacAi 
associate,  for  the  purpose  of  nuving  an  saonM«]»l 
on  whiehan  action  had  been  brought  ssdt^ 
covered,  referred  for  taaation  and  to  be  iadoaei  i 
ing  to  the  allocatur*  where  the  jury  espicfih 
"  verdid  for  the  plaintiff  for  the  aflseuntof  kitVi 
iect  to  taxation."    They  diachaiged  s  isk  s^j 
been  obtained  toshew  cause  why  sack  sa 
shouldnot  be  granted  with  coats.  Hemit,Gmt.^ 
netn,  7  Pri.  234. 

Where  B  being  desirous  of  raising  a  sou  o'l 
on  mortgage,  employed  an  uttoruey  far  ik  | 
who  appied  to  A  an  attorn^,  lelliae  kinikK 
of  his  principal,  and  A  agreed  to  sovsnoeQfj 
on  behalf  of  a  client,  but  ultimately  the 
failed  from  defect  of  title :   Held  &st  A 
sue  B  for  his  fees,  though  it  was  proted  u  ^J 
practice  for  the  proposed  boiiower  to  ps^  *' 
pences  of  the  proposed  lender,  the  conne  hraf  I 
the  attorney  of  the  latter  to  send  his  bill  u  ^ 
torney  of  the  former,  who,  if  the  bill  m 
recommended  his  client  to  pay  it.    Rig^*  ^'* 
DtMhin,  2  Y.  &  J.  83. 

fn  disposing  of  a  rule  nisi  obtained  <■  ^ 
other  nounds,  the  court  vrill  not  give  sn  cjx» 
the  aUeged  unreasonableness  of  an  adonf;!^ 
stated  as  the  sole  ground  (or  smortisf  t*^ 
that  being  a  proper  subjei't  of  rtfcreece  to  =<i 
ter :  nor  will  thev  make  such  a  njfcreoee  t  f 
the  order  for  disehaiging  the  original  rale.  ^* 
Seberit,  M*C1.  &  Y.  106. 

Biil    eettt  of  taxing.^    On  the  tasatiosi^ 
ceased  attorney's  bill,  in  an  action  brcsf^^' 
executors  (urlio  had  acted  imuraperh  is  ^ 
spects)  instead  of  his  surviving  psitner.  w 
having  deducted  leu,  but  having  alloued  ctfi-' 
sum  which  with  the  deduction,  aooastBl  ^ 
than  a  sixth ;  the  court  left  each  party  »  p"| 
own  costs  of  the  taxation.    Gale,  EnnUtu 
ingten,  Bart.,  M*CI.&  Y.  364. 

The  court  cannot  order  a  solicitor's  kU  if 
bnsiaess  done  wholly  in  the  Uouk  of  Lr ^  ^ ' 
prosecution  of  an  appeal,  to  be  lefcmd  for  ^ 
because  tl^eir  officer  has  no  means  whest^  ^J 
be  enabled  to  tax  such  a  bill.    Wiihom 
4  Pri.  279. 
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BAIL. 

»   the  thtriff.]    A  shariar  is  not  auiborisMl  by 
.6.   c.  lO,  to  let  oat  of  custody  on  ht^,  a  de- 

int  taken   ttoiier  «q  attachment  isMing  oot  of  a 
of  law  for  Qoo  payment  of  coats^  becaose  s«oh 

::«r8s  is  io  the  nature  o^  and  ib  eflectis  an  execn- 
Piea  to  an  action  of  debt  on  snch  a  bail-bond, 

It  was  given  to  tha  sheriff  nodepciiek  (mtnim- 

»,   bald  good  on  general /denMncr.    Pheiipiw, 

ti       4   Pri     93 

cA«r^«  aia>/i>g  cmmm  baiLl  •  Itthewia  fao^ 
^ouod  to  suNKCt  thai.  th6.atcBntiBa  u|Mtt  wfcidi 
fendaot  is  held  to  bail  areillmL  the  conjt  nail 
rge  him  upon  filing  common  bail.  IViektwitk 
Ja,  Forr.  153.  ...  -•       ^  ../; 

t  ahove —  Who  mmjf  fe#.]  Od4  of  l^il  yi^g  wan 
lerk  to  an  attorney,  reiectcd.  St&nebamv^Pmh; 
363.     See  Memn  ¥.  Aoftt^,  1  Y.  &  J.  367*  . 

attorney's  clerk  may  be  bail  for  his  master. 
V.  Edward*,  2AqsU356. 
sekerper,'}  A  person  occupying  a  house  for  a 
!  period,  for  which  he  pays  neither  rent  nor 
admissible  to  justify  as  special  bail.  WiUiam$ 
hick,  2  Pri.  8. 

riptiimJ]     See  lUg.  Gen,  Trin.  Term,  1831, 
L^pxsejDix  No.  I.  tit.  Bail. 
Tiptaon  of  t»ail  as  of  his  place  of  business  suffi* 

Tanner  t.  Ac**,  1  Pri.  400. 

0  general  description  of  bail,  although  a  suffi. 
noand  for  opposing  the  jnsUficatioo,  is  not  in 
oottgh  to  call  upon  the  court  to  fix  the  de- 

with   the  costs  of  the  opposition  at  the  time* 

consideration  of  costs  will  be  reserved  till  the 
tify.  ItiehardMon  v.  Hedgton,  11  Pri,  879. 
-e  cf  bail.']  Requisites  of  notice  of  bail  where 
shenff  justify  as  bail  above.  Anou.  I  Tyt.  378. 
ieg.  Gen,  Trin,  Term,  183l»  ente,  AppaK0» 
it.  Sail.    »  • 

f>«--]  Where  the  sum  sworn,  to  is  large,  the 
ill  pcjsiuit  Bore  than  two  bail  to  be  put  in. 
\rt  V.  KrPger,  Wighiw.  1 10. . 
re  than  two  persons  are  meant  to  be  tendered 
to  a  large  amoan^  leave  shoald  be  firftt  asked 
>iirt  to  permit  them  to  jostify/  for  thev  will 
kllowed  to  do  ao,  on  motion  meiely,  tn  the 
rcounse.  Anonymout,  13  Pri.  448. 

bail  admitted  to  justify.     Whitvick  v.  Pick- 
*ojT.  138. 

and  u:hen  put  inJ]  Where  bail  have  been 
y  a  deleadant  and  not  perfected,  the  sherifiT's 
tay  put  in  and  justify  bail  for  lus  own  indem* 
lopkitis  V.  Peacock  and  another,  5  Pri.  568. 
ig.]  Bail  must  be  added  before  the  two  days 
f  justification  is  given,  notice  of  adding  and 
gr  cannot  be  given  at  once.  Anon*  2  Anst. 
kut  see  now  Bee,  Gen,  Trin,  1831  y  anie,  i 
nizance  of.]     Where  a  recognizance  of  bail  in 

pot  in  suit  here,  the  plaintiff  cannot  have 
intage  which  he  would  not  have  had  by  the 
C:.  P-  Vincent  v.  Bradrt,  I  Anst. 47. 
qf  recognisance.']  In  tlxchequer,  the  form  of 
uice  m  bail  after  judgment,  and  before  de- 
has  been  charged  in  execution,  is  to  render  to 
n  of  the  Fleet,  on  or  before  the  4th  day  of  the 
owing   teim.     BottomUy   v*  Medhurtt  and 

M*Cle.  310, 

1  a  case  where  that  condition  had  not  been  com* 
h,  the  Court  refused  an  application  made  with 

of  relieving  the  bail,  to  amend  the  record  of 
:nizance  entered  in  the  above  form,  on  affidavit 
kd  beentakeoin  adififerent  form  ;  viz.  to  render 
ly ).  But  the  bail  were  thereby  not  precluded 
atning  relief  by  a  different  application.  S.  C. 
^ing  in  yerson.]  It  is  sufficient  if  bail  swear 
f  are  worth  the  amount  required  after  pay- 
lU  theirjuif  debU.   ^non.  2  Y.  &  J.  101, 


An  affidavit  of  the  Mkdowled^nent  of  bail  is  pro- 
perly sworn  before  a  commissioner  for  the  purpose  of 
taking  bail.    SiC.  •  ■ 

Jmetifieation.l  Esehequer  will  partnit  a  juatiik^tUm 
of  bail  wbeie  tie  title  oF  the  oatM^'is  not  S>neetly>8et 
oua»in  tlie^biil^Tiiece.  'Calp§tt''^f,iB&^t$r  and^'An- 
<rtA«V'l'2Vi*'-386."<Qe*i'  ]<•'•!■-.•     .h.^o         ,,;.    . 
^  Propm«y  abroad  isMiA  •  •  sufficient  qualiflcatioB  ft> 
jQslsfywbaih^^  WhitmiOt  ^i*Phkenngi,  SVJrr.'^raa; ' 
V.  It>itaioi^ediod  4ofihe.JMelifieation<pf  bjlilv  tbtrt'tfce 
hailiaserpfUfiii  4»^on»  dUit^M  €burtv«iid  theHotieh 
of  jasliicatittn^aa*  of^^flddtd' b«l  giMashftanotfeln'tf 
the  latter  are  added  by  the  bail  to  th6  kheriflT.    iiatt- 

Bait««taftiiir«lte^  jiistifyi<v#en!th«  uMiee  iifiu*' 
tifi^^tiomwji  tDgM'>b^'a'T*)f^<i^»ibiog1»imMtr 
aritbedeleB«hiipVs'ag«a|,  naaO^eiaiagiah  AltornSyof  tiiil 
Court,  or  a  clerk  in  Court*'  U'atker^^genlt.  v»  Attsjy. 
hurptgent.,  9Pr'U'l4Bi  -     .. 

'^'^rfpi^g  at  chaniberg,]  The  Comt  will  new  give 
time  to  justify  bail  at  ekambere.  Beti  and  Othen  v. 
Morton,  11  Pri.  741. 

Justification  of  bail  at  chambers  in  vacation  without 
consent,  held  not  good  ;  but  plaintiff  not  objecting  le 
an  ai^ication  to  the  Court  to  permit  such  justifica* 
tion,  consideied  tantamount  to  consent.  Sayere  v.  Tol- 
free,  1  Pri.  2. 

See  Beg.  Qen.  tiu  Bail. 

Juttifying  by  affidatfit.]  Where  persons  who  am 
shewn  to  be  bail  in  other  actions,  justify  us  bail  by 
affidavit,  they  must  swear  that  they  are  worth  the  sum 
required  beyond  what  will  satisfy  their  debts  and  other 
engsgements.    Henshaw  v.  WoUwkhi  1  C.  &  J.  150^. 

The  affidavit  by  bail  in  the  counfry  of  eompetene^ 
to  jostiiy,  shoukf  slate  them  to  be  worth  double  tfae« 
sum  sworn  to»  over  and  above  all  tfaeirdebts  generally; 
Senior,  Adminiftrator,  &c.  v,  Smeight,  m  re  Beiii, 
l2Priw39ft.  ^ 

If  it  haiffi^  the  tvords  « just  debts,'*  it  will  be  ceosi-*^ 
dered  insufficient;.    8.  C. 

But  time  will  be  given,  in  such  a  cate,  (o  frame  an^ 
other  afiUavit.    S.C^     - 

A  bail  by  affidavit  rejected  en  affidavit  that  he  bad 
dishonoured  a  note  over-due,  no  rasMm  fot  to  doing 
being  stated  on  his  behalf.  Cross  v.  miHamt,  1  Tyr. 
531. 

If  it  appear  from  the  affidavit  to  oppose  the  justifict* 
tion  of  bail,  that  the  person  ofiering  himself  for  that 
purpose  has  ceased  to  be  actually  a  houaekeeper, 
although  he  occupied  a  house  when  he  signed 
the  bail-piece,  and  is  about  to  occupy  another,  • 
he  is  not  admissible.  Weale  and  Others  v.  Wild. 
12  Pri.  770. 

Bail  (by  affidavit)  rejected,  because  the  name  of 
each  deponent  was  pot  inserted  in  the  iurat  of  the  affi- 
davit.    Wellings  and  Another  \,  Marth,  11  Pri.  609. 

A  defendant  usually. /esidiBg  la  the  conntiy,  v- 
rested  in  Loj^don  in  a  t^wn  cause,  may  justify  b^  by 
affidavit     H'^it^  v.  2'/w/n<M„  6  Pri.  13.. 

An,  affidavit  of  iustificadon^if  bail^  in  the  jurat  of  ■ 
which  it  was  stated  to  have  been  "  sworn  at  ^verley*  . 
(omitting  the  county)  r^ected.    Boyd  v.  Shukert  7 
Pri.  662. 

The  affidavit  of  justiicaMon  of  country  bail,  ought  to 
be  taken  before  xhe  ieii  eommi$isionev,  and  the  affidavit 
of  CdpHon  before  a  commimonerfor  Uiking  affidavits  (or 
the  baron  to  whom  the  bail  shall  be  transmitted). 
Sa/num's  BaU,  M'Cl.  &  Y.  149. 

Ci}sU  of  oppotitian.]  By  practice  of  Exchequer,  the 
plaintiff  IS  entitled  to  costs  upon  the  second  notice  .of 
justification,  if  ^  brief  has  been  delivered  to  counsel  to 
oppose  the  bail  on  the  first  notice.  JBarrov  v.  White'* 
head,  2  Y.  &  J.  2. 

The  costs  of  one  successful  opposition  to  bail  (5/.) 
must  be  paid  before  other  bail  can  justify,  amith  v« 
Cooper,  a  Piisooer,  1  l^r.  378. 
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A  DIGESTED  INDEX  TO  THE 


Remlir,'i  Surrender  of  the  prineipal  by  bftil  below 
after  bail  above  put  in,  but  not  forfeited,  tbough  before 
assignment  of  the  bail-bond,  docs  not  discbam  the 
bail  to  the  tberiff  after  the  return. of  the  writ  turner 
Y.  IVketUly,  1  Piu  262. 

A  defendant  may  be  rendered  during  the  whole  of 
the  day  on  which  the  rule  to  bring  in  the  body  expires. 
The  King  v.  The  Shtiriffi  of  London,  in  a  case  of 
Parlett  r.  Barnett,  1  Pri.  338. 

The  render  is  not  complete  or  eflcctual  tHl  notice 
served.     S.  C. 

The  Court  will  set  aside  an  attachment  against  the 
SherifTon  payment  of  costs,  if  the  defendant  has  been 
rendered  on  the  evening  of  the  last  day  of  the  rule, 
&nd  notice  be  given  next  morning.     S.  C. 

Time  enlarged  for  bail  rendering  their  principal 
till  a  week  after  the  expiration  of  the  term  of  his  im- 
prisonment in  the  cotlnty  gaol  of  D.,  under  conviction 
and  scntenre  for  a  misdemeanour.  Aihmcre  v.  Fletcher, 
M'Cle  252. 

Where  the  defendant  put  in  bail  and  pleaded  in 
abatement,  but  aflerwards  exception  having  been 
taken  to  the  bail,  gave  notice  of  aading  and  justifying 
fresh  bail,  and  subsequently  rendered  in  due  time : 
Held,  that  the  render  was  equivalent  to  a  justification 
of  the  bail,  and  that  the  plea  was  well  pleaded. 
Cassen,  gent,,  one,  &c.,  v.  Bofid,  2  Y.  &  I.  531. 

Where  a  defenJant,  who  had  been  arrested  and  de- 
livered to  bail  in  a  civil  action  commenced  in  the  Ex- 
chequer, was  confined  in  a  county  gaol,  under  sentence 
six  of  months'  imprisonment  by  a  criminal  court,  for  a 
misdemeanoar  of  which  he  had  been  since  convicted, 
this  Court,  on  motion  on  the  part  of  his  bail,  en- 
larged the  time  forrendeiing  their  principal  until  with- 
in a  given  period  after  the  expiration  of^his  imprison- 
ment.    Ashmore  v.  Fletcher,  13  Pri.  523. 

The  Court  made  absolute  a  rule  granted  to  shew 
cause  why  that  should  not  be  done,  on  payment  of 
costs.     S.  C. 

Bail  are  no^  allowed  four  days  to  surrender  their 
principal  .after  the  determination  of  a  writ  of  error, 
where  tiie  plaintiff  has  proceeded  by  subpoena,  and 
error  is  brought  befora  the  ea.  m.  HolJ'e  and  Another 
V.  Cheeiham,  Wightw.  79. 

Where  persons  who  had  become  bail  for  a  dePead- 
ant  surrendered  to  prison  in  discharge  of  his  bail  in  the 
action,  by  entering  into  the  usual  recognizance  required 
af'ter  judgment,  for  satisfying  the  condemnation,  or 
rendering  the  body  of  the  principal  on  or  before  the 
4th  day  of  the  next  term,  or  their  t>odies,  lands,  and 
goods  should  be  liable  to  tatisf'y  the  condemnation, 
had  not  rendered  the  party  within  the  time,  on  the 
ground  that  the  defendant  having  in  the  mean  while 
obtained  his  certificate  under  the  bankrupt  act  (which, 
though  signed  by  the  commissioners,  was  not,  for  want 
of  the  chancellor's  allowance  and  signature,  sufficient 
in  point  of  form  to  warrant  ttie  discharge,  until  the 
12tn  day  of  the  term,  within  the  first  four  days  of 
which  the  defendant  should  have  been  rendered  by  the 
bail)  :  the  Court  held,  that  as  it  was  now  the  modern 
course  of  practice  to  indulge  bail  to  the  action,  if  they 
have  acted  bond  fide,  they  might,  in  a  case  of  such 
circumstances,  on  the  same  principle,  extend  the  same 
indulgence  to  persons  becoming  bail  after  judgment 
for  a  defendant  in  custody ;  and  therefore,  granted 
an  application  on  the  part  of  the  bail  for  staying  all 
proceedings  in  an  action  brought  against  them  on 
their  recognizance,  founded  on  their  not  having  ren- 
dered the  defendant  according  to  the  terms  of  their 
engagement,  and  for  entering  an  exorwretur  on  the 
bad-piece,  on  payment  of  the  costs  of  the  action,  and 
of  the  application. 

It  is  not  necessary,  for  the  purpose  of  such  a  motion, 
that  the  party  should  be  actually  rendered  into  custody 
before  it  can  be  enterlained  by  tlie  Court,     Bottom  ley 


V.  Medhurtt  and  Another,  13  Pri.  709.  S.C.  MU 
399. 

If  an  action  be  brought  in  this  Coarta^istbsl, 
upon  their  recognizance  of  bail  entered  into  ia  ibt 
King's  Bench,  they  must  render  their  ptindpal  as  if 
the  recognizance  had  been  taken  in  this  Contt  Dd> 
bins  V.  Taiflor,  1  Y.  6c  J.  15. 

The  boiil  have  only  four  days  to  render  tbeiiptiid- 
pal  by  the  practice  of  this  Court,  after  IheRtmrf 
the  writ,  although  there  be  not  so  man;  dijs  r* 
maioing  in  the  terra.  S.  C. 

In  proceeding  by  subpoena  against  bul  oo  tbe  letiii 
of  Ctf.  wi.  in  this  Court,  the  bail  have  only  foeniip 
after  the  return  of  the  writ,  in  which  to  resder  tni 
principal.     Waring  v.  Jervit,  5  Pri.  171. 

Where  the  wrii  was  returnable  on  the  last  dif 4 
term,  and  the  bail  had  been  unable  to  rendr  tbe^t 
fendant,  from  the  dangerous  state  of  his  health,  vilki 
the  four  days,  the  Court  refused,  on  their  appliattli 
after  the  expiration  of  the  four  days,  toallowtlieal 
render  the  principal  oo  that  ground,  in  coosiikRlM^ 
the  shortness  of  the  time  allowed  by  that  paitiab 
mode  of  proceeding,  as  abridging  the  usoal  dae  V 
lowed  in  the  other  Courts,  and  even  in  this  Coot,  1| 
its  ordinary  process  of  quo  minus,  Quxie,  if  tkll 
plication  had  been  made  before  theezpiratiotcfB 
four  days' notice  1     S.  C. 

Bendevin^  after  error  brovght.']  If,-penfiigp<<>| 
ings  against  bail,  a  writ  of  error  be  allowed,  tbelnill 
application  to  the  Court,  will  be  given  ti»e  sanetae) 
surrender  the  principal,  after  jndgmeotaffirsedn^ 
of  error  nou -pressed,  as  they  would  have  had  tf| 
time  the  writ  of  error  was  allowed,  and  ia  ibeee 
time  the  proceedings  against  the  bail  win  be  staj 
And  that  application  will  be  granted,  where  the  r 
error  was  allowed  two  days  after  the  retain  of  the 
ad  resp.  against  the  bail,  and  the  motion  notm 
five  days  after  (the  fourth  day  being  Sunday }. 
netr  V.  Foreitcr,  2  Pri.  296. 

Bail  in  error,"]  Bail  in  error  is  not  neoesBJy  4 
3  J.  1.  C.8.  and2C.  1.  c.  4.  s,4.  in  dehtoolii 
conditioned  for  reinvesting  stock,  and  paying  Ihci 
dends  in  the  mean  time.  GiUingkam  r*  INI 
Myers,  M'Cl.  &  Y.  147.  i 


BAIL-BOND. 

Assignment  and  preeeedings  on,^  When  b» 
low  become  bail  above,  and  do  not  justify ^dH 
excepted  to,  the  plaintiff  cannot  take  an  assg"^ 
of  the  bail-bond.     Babb  v.  Barber,  Anst.27i 

An  attachment  against  the  sheriff  haria; 
aside,  the  plaintiff  is  at  liberty  to  proceed  oa  the 
bond.     Brown  v.  Neave,  Wightw.  406. 

Sut.  4  Ann.  c  16.  does  not  aflect  the  action" 
bail-bond,  when  brought  by  the  sheriff,  and  hs 
sue  on  it  in  any  court,  and  is  not  restncted  f* 
in  which  the  original  action  was  brought ;  and 
fore  on  a  general  demurrer  to  an  action  by  the 
on  a  bail-bond  forfeited,  on  the  ground  that  the 
on  the  bond  appeared  by  the  declaration  to  hate 
brought  in  a  different  court  from  that  <«^^" 
the  original  process  issued,  the  court  gare  jw 
for  the  plaintiff.   Yorkev,Ogden  and  anothtTt «  Pj 

Staying  proceedings  on,  —  Cosicellivg  Sx-j  ^ 
is  not*  lost  unless  judgment  of  the  term  is  lo^  Ji 
fendant's  delaying  to  put  in  and  perfect  laJljJ 
time.  Proceedings  on  a  bail-bond  woe  staywj 
bail  put  in  and  justified  on  the  usual  tenns^J 
tlie  bail-bond  sUnding  as  a  security,  where  ™j 
being  returnable  the  last  day  of  one  teraa,  tht^ 
might  have  been  in  the  first  sittings  in  the  neit 
bail  been  put  in  in  due  time.  Bevan  v.  Knig^*  *' 
420. 


In  a  country  cause,  where  the  plaintiff  hasW 
trial,  the  court  will  not  stay  proceedings  apon  a 
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J,  unless  opoo  the  terms  of  its  standing  as  a  seen 

FiUisy.StM,lY,ifJ.373. 
^hete  ao  opportanity  of  going  to  trial  has  not  been 

or  if  judgment  could  not  have  been  obtained  be- 
tbe  term  in  which  the  motion  be  made,  the  conrt 
not  rnoire  it  to  be  made  part  of  the  order  for  stay- 
proceedifigs,  thai  the  bail-bond  shall  stand  as  a 
rity:  Semble  aiittr,  if  a  trial  have  been  lost. 
dguv,  Blafki*,  13  Pri.  114. 
)e  court  will  stay  proceedings  on  an  assignment 
bail-bond,  the  defendant  having  since  perfected 
BO  motion,  without  tender  of  payment  of  costs,  or 
iffidavit  of  merits,  or  that  the  application  is  made 
K  of  the  sheriff  or  bail,  where  a  trial  has  not  been 

Dor  will  they  in  such  case  order  the  bail-bond  to 
1  as  a  security  :  requiring  only  that  the  plaintiff 
be  pat  in  the  fame  situation  as  if  bail  had  been 
D  in  time,  and  duly  perfected.  Swrle,  auignee 
r  Sktrifrflandom  v.  HaU  andotken,  3  Pri.  52. 
eia  is  no  role  of  court  in  Exchequer,  as  in  the  K.B. 
tppiicadoo  by  bail  for  a  mle  to  stay  proceedings  on 
ugned  bail-bond,  should  be  grounded  on  affidavit, 
tbe  application  is  b<mi  fide  made  on  behalf  or  in 
of  the  sheriff,  or  on  the  part  of  the  bail,  and 
iir  eipence,  for  their  only  indemnity,  and  with- 
ollusion  with  or  indemnity  from  the  original 
dant ;  and  a  mle  urn  for  the  above  purpoee,  not 
(led  on  such  an  affidavit,  was  made  absolute. 
fen  v.  hiakk,  13  Pri.  1 14.  M'Cl.  44.  8.  C. 
I  an  affidavit  of  that  nature,  and  of  merits,  is  usual 
tctice.  S.  C.  And  see  Crosfrif  v.  Davi$,  1  Tyr. 
n. 

e  court  refused  to  ofder  a  bail-bond,  on  which 
ediogs  had  been  stayed  by  order  on  perfecting 
to  stand  as  a  security»  although  the  plaintiff  had 
trial,  where  the  defendant  had  preTiously  made 
ftf  to  (he  plaintiff  after  assignment  of  the  bail- 
and  proceedings  had  in  consequence  of  not  per- 
l  bail  in  time— to  justify  at  chambers,  to  pay 
oste  of  the  proceedings  on  the  bond,  to  plead 
i  declaration,  and  take  short  notice  of  trial  for 
ext  assizes,  to  which  the  plaintiff  refused  to 
Bt ;  so  that  he  lost  the  opportunity  of  going  to 
^gh  his  own  conduct.  A  rule  to  shew  cause 
ta  order  made  at  chambers,  for  staying  proceed- 
thottld  not  be  amended,  by  adding  sucn  terms, 
^withcosts.  Ifa/J^v.Maprwder,  8Pri.610. 
lere  an  assignment  of  the  bail-bond  is  taken 
^il  above  have  been  put  in,  but  not  perfected, 
te  plaintiff's  clerk  in  court  has  consented  to  an 
for  staying  proceedings  on  the  bail-bond  on 
tut  of  costs,  he  is  not  entitled  to  have  the  secu- 
f  the  bail-bond,  because  be  has  waived  the  right 
'  irises  from  having  lost  a  trial  by  his  own  con- 
fine v.  Moiiram,  9  Pri.  536. 
■ceedings  against  bail  below  will  be  stayed  on 
1  (on  payment  of  costs,)  whce  the  plaintiff  in 
ifinal  action  has  been  neglectful  in  proceeding 
it  them  on  the  bond  as  early  as  he  might  have 
ntn  when  a  trial  ha$  been  losi,  if  there  has  been 
» on  the  part  of  the  bail  to  think  that  the  plain- 
3  not  mean  to  proceed  in  the  action ;  such  as  the 
uptey  of  the  defendant.  DitchHt  v.  TolUtt, 
257. 

t  the  bail-bond  will  be  ordered  to  atand  as  a 
ty,  if  the  bail  have  not  applied  to  stay  the  pro- 
ngs on  the  earKett  opportunity.  8.  C. 
B  plaintiff  may  sue  out  a  quo  minut  after  having 
i>ut  common  process  for  the  same  cause  ;  and  the 
^11  not  Older  the  bail-bond  in  the  second  pro- 
0  be  delivered  up  to  be  cancelled,  because  ttiere 
^^J  one  warrant  for  both  processes.  Lee  v.  lotig, 
tw.  72, 

^e  a  plaintiff  had  proceeded  on  an  assignment 
bsiUbond  taken  after  the  render  of  the  Uefend- 
'K>  had  put  in  bail,  wbqm  he  had  insufficiently 


described,  so  that  time  was  neoessaxily  eiven  for  fur- 
nishing a  better  description,  during  which  interval 
such  further  description  was  not  given,  nor  was  any 
attempt  afterwards  made  to  justify,  the  court  set  aside 
the  proceedings  on  the  assignment  of  the  bond.  It  is 
not  necessary  in  this  court  to  produce  an  affidavit  in 
support  of  such  an  application,  that  it  is  made  b<md 
fide,  and  on  behalf  of  the  bail,  there  being  no  rule  in 
this  court  requiring  such  an  affidavit  to  be  made* 
Costs  ordered  to  abide  the  event  as  costs  in  the  cause. 
llichardtoH  v.  Hodgton,  11  Pri.  633. 

Rule  for  staying  proceedings  on  an  assignment  of 
a  bail  bond  which  had  been  obtained  upon  the  appli* 
cation  of  one  of  the  bail  stating  by  affidavit  an  en- 
gagement between  himself  and  the  plaintiff  to  absolve 
him  from  his  obligation,  on  payment  of  a  sum  of 
money  at  a  future  day,  on  the  ground  of  a  breach  of 
good  faith  in  proceeding  against  him  before  the  time, 
notwithstanding  the  agreement,  discharged  with  costs* 
upon  a  distinct  denial  (by  affidavit)  of  the  making  the 
agreement  as  stated.  Sweeting  v.  Weaver,  11  Pri. 
734» 

The  court  will  stay  the  proceedings  against  the  bail* 
where  the  principal  has  rendered,  on  terms.  Standen 
v.£/aJct>,13Pri.ll4. 

The  Court  will  not  stay  proceedings  upon  a  bail- 
bond,  upQn  the  ground  that  the  affidavit  upon  which 
the  bail  above  were  rejected  was  founded  on  perjury* 
except  upon  the  usual  terms  of  pa3^tig  the  costs  incurr- 
ed by  the  assignment  and  subsequent  proceedinga. 
HMt  y.  MiUer,  1  Y.  &  J.  403. 

Where  an  attorney  has  become  bail  to  the  sheriff, 
and  the  bail-bond  has  been  aasigncd,  the  court  will 
upon  the  usual  affidavit  stay  proceedings  upon  tho 
bail-bond  upon  payment  of  costs.  Maun  v.  Nottage 
and  another,  1  Y.  &  J.  367. 

Where  a  writ  of  ca.  «a.  was  properly  indorsed,  and 
lodged,  and  had  remained  the  full  time  on  the  file  of 
the  Sheriff  of  MiddleseaS  office,  but  there  was  noentty 
in  the  public  book  except  of  the  day  of  its  return, 
the  Court  refused  to  set  aside  the  proceedings  against 
the  bail,  no  inquiry  having  been  made  at  the  office  on 
their  part,  during  the  four  days  preceding  the  return, 
and  it  being  sworn  (although  not  by  any  person  in 
the  office)  that  if  inquiry  had  been  made,  verbal  in* 
formation  would  have  been  given  that  the  writ  was 
lodged.  Smith  and  othert  y.  Parker  and  another, 
M'Cl.  &  Y.  483. 

Where  a  rule  to  plead  to  an  alias  sd,  fa,  was  given 
for  the  3d  instead  of  the  8th  of  Feb.,  but  judgment 
against  the  bail  was  not  signed  till  the  19th,  the  court, 
considering  this  a  clerical  error,  sustained  the  proceed- 
ings.   (Hullock,  B.  dissenting.)    S.  C. 

Proceedings  stayed  in  an  action  against  bail,  who 
had  neglected  to  render  their  principal,  a^  certificated 
bankrupt ;  and  an  exoneretur  ordered  to  be  entered  on 
the  bail  piece,  on  payment  of  the  costs  of  the  action 
and  of  the  application ;  al  thou  eh  the  recognizance 
had  been  entered  into  for  his  discharge  out  of  custody 
af^er  final  judgment ;  and  the  certificate  had  not  been 
allowed  by  the  Lord  Chancellor  till  after  the  time 
conditioited  for  making  the  render.  BottomUu  v. 
Medhurst  and  another,  M'Cl.  399.  S.  C.  13  Pri. 
709. 

Misnomer  of  a  defendant  held  to  bail,  no  ground 
for  cancelling  the  bail-bond,  but  must  be  pleadiSd  in 
abatement.    StoekdaU  v.  BUnkin,  1  Pri.  277. 

The  court  refused  to  order  a  bsul-bond  given  by  a 
debtor,  who  had  been  arrested  at  the  suit  of  a  credi- 
tor, on  whose  petition  a  commission  of  bankrupt  had 
been  sued  out  against  the  defendant,  pending  a  peti- 
tion presented  to  the  ehancellor  praying  to  be  dis- 
charged from  the  arrest,  to  be  given  up  to  be  can- 
celled ;  but  tltey  granted  the  defendant  two  days  time 
after  the  petition  should  be  heaitl  to  give  notice  of 
bail.     Wise  and  others  y.  Prowse,  9  Pri.  391. 
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Where  an  alignment  of  a  bail-bond  had  been 
taken  on  30th  Jan.  for  want  of  giving  notice  on  the 
29lh,  of  putting  in  bail,  and  the  pUintiflT  had  pro- 
ceeded against  the  defendant's  bail  on  the  bail-bond, 
and  served  process  on  the  defendant  and>  his  bail,  to 
which  they  appeared,  and  pleaded  annperuit  ad  diem, 
the  court  made  absolute  a  rule  obtatne<i  by  the  plain- 
tiff, calling  on  the  defendant  in  the  original  action  to 
khew  cause  why  his  appearance  thereto  should  not  be 
recorded  as  of  the  day  when  notice  of  bail  being  put 
in  was  served  on  the  plaintiff's  clerk  in  court ;  not- 
withstanding bail  had  been  regularly  put  in,  and  no- 
tice had  been  given  on  the  30ih,  before  the  bail-bond 
eould  have  been  eiecnted  in  point  of  fact.  Allday  v. 
Genrge,  9  Pri.  406. 

The  defendant  had  become  bail  to  the  sheriff.  The 
.  bail  put  in  above  did  not  justify  on  the  right  day,  but 
two  days  afterwards,  on  further  notice,  appeared,  and 
weie  justified  after  opposition,  on  payment  of  costs 
occasioned  by  their  not  appearing  before.  On  the 
same  day  on  whidi  they  justified,  the  Imil-bond  was 
assigned  to  the  phiuiiff,  and  a  writ  was  immediately 
sueil  out  against  the  defendant,  and  afterwards  on 
tlie  same  day,  the  rule  for  the  allowance  of  the  bail 
was  served.  On  being  serxed  with  notice  of  declara- 
tion, the  defendant's  clerk  in  court  gave  notice  that 
the  proceedings  were  irregular.  The  plaintiff  not- 
withstanding, signed  judgment,  and  on  the  )6th  of 
June  sued  out  execution,  and  levied  on  the  defend- 
ant's effects,  under  %.  fieri  faciat  returnable  2 1st  June 
(last  day  of  Trinity  term.)  At  the  time  when  she- 
riff's bailiff  enterea,  there  was  a  person  in  the  house 
in  possession  under  a  distress  for  rent,  and  it  being 
oonsideied  that  the  goods  were  not  of  sufficient  value 
to  pay  the  rent,  the  execution  was  withdrawn.  A 
few  hours  before  that  execution  was  withdrawn,  the 
defendant  was  arrested  on  a  capiat  ad  tatisfaciendum 
(21st  of  June) ;  and  from  that  time  to  tbe  time  of 
this  application,  remained  a  prisoner  charged  in  exe- 
cution, the  plaintiff  in  the  meantime  having  been  paid 
the  original  debt.  On  the  25 lb  of  November  he  ap- 
plied to  be  discharged  out  of  custody  from  the  exe- 
cution, that  satisfaction  might  be  entered  on  the  judg- 
ment ;  that  the  writ  oi capiat  ad  tatiifaciendum  might 
set  aside,  and  that  the  plaintiff  should  pay  the  costs : 
held,  that  the  application  was  made  too  late,  (al- 
though the  defendant  had  sworn  that  he  did  not  apply 
eailicr  for  want  of  money  to  pay  the  expences)  and 
that,  independently  of  that  objection,  under  the  cir- 
cumstances, the  rule  would  not  have  been  made  abso- 
lute ;  the  Court  saying,  that  not  one  of  the  points 
made  could  be  sustained.  F.dmond,  Atsigfieet  of  the 
Sheriff  of  Surreif  v.  Ro«,  9  Pri.  6. 

Semble,  Where  the  bail  do  not  appear  to  jus- 
tify on  the  day  mentioned  in  the  notice,  but  on  a  sub- 
sequent day,  according  to  further  notice,  and  the 
plaintiff  on  the  morning  of  that  last  day,  take  an  as- 
signment of  the  bail-bond,  and  sue  out  process  ;  ihe 
proceedings  are  not  premature,  although  the  rule  for 
the  allowance  of  bail  be  served  on  the  same  day.  It 
is  not  a  waver  of  the  assignment,  that  the  plaintiff  at- 
tended to  oppose  the  justification  of  bail.  S.  C. 

iSemble  also,  a  capiat  ad  satisfaciendum  may  be  sued 
out,  and  the  defendant  may  be  arrested  thereon,  be- 
fore the  leturn  of  a  writ  of  fieri  facias  previously  exe- 
cuted by  entering  on  the  possession  of  the  defendant's 
poods,  as  soon  as  the  writ  of  Jieri  facias  is  withdrawn, 
if  during  the  whole  time  of  such  possession  by  the 
sheriff,  a  persoii  is  also  in  possession  of  the  same 
goods,  under  a  distress  for  rent.  Rule  to  shew  cause 
discharged..\^ith  costs.     S.  C. 

^^^ing  proceedings  on  bail-bond  after  error  brought.'] 
The  Court  will  stay  proceedings  against  bail,  until  the 
writ  of  error  brought  in  the  original  action  be  deter- 
mined,  though  the  application  be  not  made  within  the 


four  days  allowed  to  the  bail  to  surreniler  the  piiB' 
cipial.     Edwards  v.  Jameson,  Forrest,  35. 

BANKRUPT. 

Warrant  tfecmmitment.'\  The  wanaat  <rf email' 
ment  of  a  bankrupt  for  not  signing  his  ezaBiBittt, 
need  ndt  set  out  the  examination.  Vaagkan.fLis' 
seotiente.  In  re  T.  Leak,  a  bankrupt,  3  Y.&  J.46. 
A  warrant  of  commitment  of  a  baokni|A  far  tm 
signing  an  examination,  concloded  by  coonuitiif 
him,  until  he  should  full  answers  make  to  tke  ndi- 
faction  of  the  commissioners,  and  sign  and  sobKiifae 
his  examination.  Held,  that  the  ccnclusioaimii- 
formal,  but  not  defective  in  substance.   S.  C. 

Eieeution  in  action  by,']  In  action  on  pran'ony 
note,  plaintiff  became  bankrupt,  the  awgnees give ili 
defendant  notice  after  judgnaent  not  toptytliedeM 
recovered  to  any  but  their  order ;  the  attoiKf  sai 
out  a  fi,  fa.  in  the  name  of  the  bankittpt,  tbie  Brt» 
having  been  deposited  with  him  since  the  begitsiBjtf 
the  action  to  secure  a  debt  dee  to  him  fnMn  tbebaik- 
rupt ;  a  rule  to  set  aside  the  Ji.  fa.  was  discbfjei 
Pope  V.  Wood,  2  Anst.  577. 

Affidavit  of  tTut\  of  special  plea  «f  b§tknfit§. 
pleaded  puis  darrien  eontinuanee.]  Specai  pki  m 
bankruptcy  and  allowance  of  certilxate,  jkM 
and  allowed  in  court  on  the  day  the  record  of  I 
judgment  pleaded  in  bar  was  to  be  prodaoed,  top*' 
vent  judgment  of  failure  of  record.  Held,  thit  saA 
plea,  though  setting  forth  particularly  all  the  mtMfl 
relating  to  the  banlu-uptcy,  was  snflBcientlj  verified  tf 
affidavit  to  belief,  &c.  that  it  was,  so  fu'as  related  il 
the  commission,  proceedings  under  it,  and  cettifeal^ 
true  in  substance  and  fact.  It  seems  that  if  tbeift 
davit  had  been  insufficient,  it  would  not  be  smeadrf 
67iarp  and  others  v.  Witham,  M'Cl.  £c  Y.  350. 
•  Certificate.']  Money  due  upon  a  jadgtaeot  Al 
mesne  profits  does  not  fall  under  the  proiectioe^ 
a  bankrupt's  certificate,  granted  under  49G.3.  clU 
s.  9.     Moggridge  v.  Davis,  Wightw.  16. 

Effect  of  certificate  tn  discharpng  «I«ks.]  kh 
fendant  against  whom,  in  an  action  of  tort,  a  loA 
has  been  taken,  subject  to  the  awardofanaibttnW 
was  held  to  be  discharged  from  the  debt  by  bisesi 
ficate,  obtained  before  the  entering  up  of  iadg^ 
where  he  had  become  bankrupt  between  the  i«A 
and  the  making  of  the  award ;  nor  could  eiecsiioit 
sued  out  on  the  judgment ;  because  the  plainuf  ni^ 
have  proved  the  damages  recovered  under  tbeoS 
mission  by  production  of  the  record  ;  nor  caa  bt  i^ 
port  such  execution  for  the  costs.  Benhm  v.  HH 
7  Pri,  209.  , 

A  fi'fa,  issued  on  a  judgment  entered  op  a4| 
such  circumstances,  and  executed,  was  set  asdil 
the  terms  of  the  defendant  undertaking  to  biisg  I 
action  against  the  sheriff.    S.  C.       .  ' 

Promise  after  certificate  to  pay  old  de6(.]    A  ln^ 
rupt  who  has  obtained  his  certificate,  if  be  i 
promise  to  pay  a  creditor  a  debt  due  from  him 
his  bankruptcy,  revives  the  creditor's  right  lo  saifcl 
and  he  may  be  arrested  on  such  promise.    A* 
Jefferies,  8  rri.  631 . 

If  a  debtor  who  has  become  bankrupt  and  oboi^l 
his  certificate,  make  a  promise  afterwards  to  a  eit^ 
to  pay  him  at  a  future  day  the  debt  which  was  dit 
him  before  the  bankruptcy,  he  not  only  nvim| 
debt,  and  thereby  renders  himself  liable  to  he  saw 
its  recovery,  but  may  be  held  to  ImU  in  an  n 
against  him,  founded  on  the  demand  so  revived  M 
subsequent  promise  ;  for,  aa  it  becomes  a  good  di 
recoverable  at  law,  it  must  have  all  the  incidcoiBi 
legal  debt,  and  all  the  ordinary  modes  of  pcoceetf 
to  recover  it  are  open  to  the  creditor.  Bail  hood  gii 
by  defendant  cancelled  accordingly.  BtettM 
Administrator,  S^c.  v.  Ogle,  8  Pri.  626. 
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3  A  RON  AND  FEME.  JOINT  DEFEND- 
ANTS. 

S«e  Appsarancb  ;  Judomknt. 

BILLS  AND  NOTES. 

'.file  to  comptiUJ]  Exchequer  will  dow  order  it  to 
referred  to  the  master,  to  compute  principal  and 
rest  on  a  promissory-note,  or  bill  of  exchange,  &c. 
U  the  practice  in  the  other  Courts,)  on  motion. 
rs  V.  Stewart,  4Pri.  134. 

BILL  OF  EXCEPTIONS. 

party  bringing  error,  and  thus  removing  the  re- 
before  he  has  procured  the  judge's  seal  to  a  bill 
cceptioQS  tendered  to  him  at  the  trial  on  the  rejpc- 
of  evidence,  by  so  doing  waives  the  bill  ofexcep- 
I  aJlowed  by  the  judge.  DUtan  v.  Parker,  (m 
r,)llPri.  100. 

fmbU,  yeX  if  there  had  been  no  waiver,  the  court 
rror  cannot  order  a  party  to  settle  a  bill  of  excep- 
» in  order  that  it  might  be  sealed  and  appended  to 
ranscript  of  the  record  by  amendment.  S.  C. 
fi4[Te,  within  what  time  a  party  ought  to  procure 
fudge's  seal  to  a  bill  of  exceptions  1    S.  C. 

BODY  RULE. 
See  SiiERiFr. 

3)OND  TO  THE  CROWN. 

See  Extent. 

j^rtatum,']  The  bonds  given  by  masters  of  ves- 
,  under  26  G.  3.  c.  40.  are  continuing  bonds,  and 
lin  in  force  as  long  as  the  same  person  is  master. of 
$ame  ship  ;  but  not  when  he  becomes  master  of 
other  vessel.     Rex  v.  Macleod,  3  Pri.  209. 

is  not  necessary,  therefore,  that  a  fresh  bond 
lid  be  given  on  every  voyage  made  by  the  vessel 
e  in  his  charge,  for  the  same  bond  covers  all 
ges  made  in  her  by  him,  and  may  be  sued  on  for 
."deb  of  the  conditions  during  any  one  or  more  of 
I.    S.C. 

0  srtre  facias  on  bond  to  the  crown  for  excise  du- 

Plea  of  payment  after  day,  but  before  writ 
kI,  and  acceptance  by  the  crown  in  satisfaction, 
insufficient.     Rexy,  EUif,  1  Pri.  23. 
at.  4  Anne,  c.  16.  doek  not  in  general  extend  to 
rown.     S»  C. 

lea  to  scar«  fac'utt,  for  breach  of  the  condition  of 
uual  bond  given  not  to  re -land,  where  the  mer- 
t  claims  drawbacks  on  goods  intended  for  expor- 
D,  that  the  defendant  was  prevented  from  shipping 
exporting  accordingly,  in  consequence  of  seizure 
rt  of  the  goods  by  revenue  officers,  not  answered 
eplication,  that  the  glass  had  not  been  regularly 
lipped,  or  intended  so  to  be,  nor  agreed  in  quan- 
ivith  the  notice  given ;  imputing  also  a  chaise  of 

1  in  attempting  to  obtain  allowance  of  the  draw- 
s  for  a  larger  quantity  than  was  actually  shipped, 
that  the  glass  was  lawfully  seized  for  havm^  a 
in    quantity   of  earthenware    packed  with   it : 

replication  held  insufficient  on  demurrer.    Att, 
V.  Pole,  1  Pri.  387. 

CERTIORARI.  ^ 

rtiorari  to  remove  a  cause  from  the  great  sessions 
be  county  of  Carmathen,  superseded  on  motion  to 
»>urt,  and  a  procedendo  ordered ;  and  the  costs  of 
lay  in  the  Court  of  Great  Sessions,  and  the  costs 
e  application  ordered  to  be  paid  by  the  defendant. 
/  V.  Evans,  13  Pri.  449. 

CLERK  IN  COURT. 
ritiUge^l    A  clerk  in  Court  in  Exchequer  suing 
a  person  not  entitled  to  exchequer  privilege  by 
18  of  privilege,  an  attorney  of  K.  o.,  aoes  not  lose 


his  privilege.        "Elkim,  tid*  Clerk,  and  Another,  v. 
Hardu,  Cent.,  S^e.  1  Tyr.  274.  1  C.  &  J.  346.  S.C. 

COMPUTING  BY  MASTER. 

The  Court  refused  an  application  for  a  rule  to  com- 
pute interest  and  costs  on  a  sum  recovered  by  verdict, 
up  to  a  given  period,  during  which  the  platntiflF  bad 
been  delayed,  by  various  means,  for  two  years  and  a 
half,  made  on  an  affidavit,  stating  circumstances  of 
unparalleled  delay  and  vexation,  by  which  the  plain- 
tiff was  put  to  an  expence  in  costs  of  upwards  of  1000/. 
in  an  ordinary  case  of  an  action  on  bills  of  exchange. 
Jarrold  v.  Rowe,  8  Pri.  582. 

The  Court  granted  an  application,  on  behalf  of  the 
defendants,  to  refer  it  to  the  master  to  see  what  was 
due  for  principal,  interest,  and  costs  on  a  bond,  which 
was  the  cause  of  action;  and  to  stay  all  proceedings 
u|)on  payment  of  the  sum  due  and  costs.  Smith,  Ad- 
minisUatrix,  v.  AUtrp  and  Others,  Executors,  M'Cle. 
309. 

I'his  Court  will  grant  a  rule  to  refer  to  the  master  to 
compute  what  is  due  for  arrears  of  rent,  under  a  cove- 
nant in  an  indenture  of  lease.  Winsjield  v.  Cleverleuw 
13  Pri.  63. 

Reference  ordered  to  the  master  to  ascertain  the 
sum  doe  for  principal  and  interest  in  an  action  on  a 
bond,  upon  motion  on  the  part  of  the  defendants* 
Smith,  Administratrix,  &G.  v.  Aisopp  and  Others,  Exe- 
cutors, 13  Pri.  823. 

Money  paid  for  interest  on  bond  b^  representatives 
of  an  obligor  through  misrepresentation  of  the  terms 
of  the  condition,  which  provided,  that  the  properly- 
lax  should  be  deducted  from  the  intersst,  of  which,, 
not  having  obtained  sight  of  the  bond,  the  executors 
were  not  aware  :  Held  to  have  been  improperly  paid, 
and  that  they  were  entitled  to  be  allowed  it  by  the 
master  on  such  reference.     S.  C. 

A  liter,  as  to  so  much  of  the  interest  as  had  been 
paid  by  the  obligor  himself.    S.  C. 

In  debt  on  judgment  referred  to  master  to  compute 
sum  due  for  debt  and  costs,  interest  should  be<  allowed 
on  the  whole  debt  due  on  the  judgment.  Thomas  v» 
Ldwards,  3  Anst.  804.     See  2  Anst.  568. 

CONCILIUM. 

See  Demurrer. 

CONDEMNATION. 

The  Court  will  set  aside  condemnation  of  the  subject 
of  seizure  after  the  expiration  of  the  usual  time  cf 
fourteen  days  allowed  for  entering  claims,  on  satisfac- 
tory affiflbvit  of  merits.  In  re  Ship  Louisa  Margaretta 
1  Pri.  48. 

The  Court  will  set  aside  a  condemnation  of  goods 
seized  passed  for  want  pf  claim,  in  order  that  the  defen- 
dant may  enter  a  claim  under  circumstances,  wherv 
the  party  applying  ofiers  payment  of  the  costs  of  the 
condemnation,  on  the  terms  of  his  paying  also  the  costs 
of  the  application.  And  they  refused,  in  such  a  case, 
to  order  the  defendant  to  6nd  bail  as  one  of  the  terms 
of  making  absolute  a  rule  to  shew  cause,  ^tt.  Gen,  v. 
CuUen,  8  Pri.  668. 

CONSOLIDATING  ACTIONS. 

The  Court  will  not  compel  a  party  to  consolidate 
actions  brought  on  two  promissory  notes,  though  botlt 
notes  became  due,  ana  boih  actions  commenced  in 
the  long  vacation,  and  the  writs  were  returnable  oa  th« 
same  day.     Le  Jeune  v.  Sheridan,  Forr.  30. 

CONSTABLES. 

The  6  G.  4.  c.  18.  s.6,  merely  puts  warrants  ad- 
dressed to  peace  officers,  in  their  official  character,  on 
tiic  same  footing  on  which  waixauts  addressed  to  them 
by  name  stood  previously  ;  and  therefore  does  not 
oblige,  but  only  authoriut  officers  to  execute  the  former. 
A  notice  of  action  to  roaei&trates  is  not  vitiA'^d  bv 
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being  in  the  form  of  a  declaration,  and  unnecessarily 
ample,  if  it  expresses  the  cause  of  action  with  suiHctent 
clearness.  Gimbert  v.  Coyney  tindunotker,  M'Cl.  &  Y. 
469. 

CONVICTION. 

A  conviction  on  a  statute  varying  on  the  hce  of  it 
from  the  provisions  of  the  statute  and  not  shewing  any 
ofience  to  have  been  committed,  is  bad,  and,  tbongn 
not  quashed,  its  invalidity  may  le  taken  advantage  of 
on  the  trial  of  an  action  of  trespass  for  a  distress  taken 
under  a  warrant  grounded  on  it.  Cimlmrt  \,  Coyyury 
and  another,  M*CL  &  Y.  469. 

CORNWALL,  DUCHY  OF.  See  INTRUSION. 

i 

COSTS. 

Of  affidavits  on  a  rule,  see  Afrdavit. 

On  nonsuit']  A  plainttff  suing  as  assignee  of  an  insol- 
vent debtor,  is  not  by  analogy  to  the  case  of  executors 
■nd  administrators  within  the  exemption  from  23  H.  8. 
e.  15 ;  but  if  nonsuited  must  pay  the  defendant's 
costs.  4t*^'''^'t  Assignee  of  Pain,  v.  Sealy,  8  Pri. 
312. 

Nor  will  the  court  suspend  the  payment  of  costs 
en  affidavit  that  the  plaintiff  has  not  received  sufficient 
assets,  to  be  paid  quando  aeeiderint,     S.  C. 

Double  costsA  A  certificate,  that  the  defendant 
was  churchwarden,  and  acted  by  virtue  of  his  office, 
to  intitle  him  to  double  costs  under  7  Jac.  1 .  c.  5.  need 
not  be  eranted  immediately  after  the  trial  of  the  cause. 
Thus  where  the  plaintiff  is  nonsuited,  the  judge  be- 
fore whom  the  cause  was  tried,  may,  after  an  interval  of 
four  years,  upon  an  affidavit  that  the  defendant  was 
within  the  provisions  of  7  Jac.  1.  c.  5.  grant  a  certifi* 
cate  to  entitle  him  to  double  costs.  Norman  v.  Danger 
and  another,  3  Y.  &  J.  203. 

Where  the  crown  is  a  partyJl  In  scire  facias  against 
the  conusor  of  a  recognizance  to  the  crown,  no  costs 
are  recoverable  by  defendant  thoueh  he  succeed  on 
demurrer  and  in  error.  Rex  in  aid  ofHoUis  v.  Bingham; 
I  Tyr.  262. 

In  a  suit  by  the  crown  on  a  bond  under  the  post- 
horse  act,  the  court  cannot  give  costs  against  the  crown 
though  (he  farmer  of  the  duties  is  the  real  party.  Rex  v. 
Corum,  1  Anst.  50. 

For  drfendant  under  43  G.  3.  c,  46.  <.  3.]  The 
defendant  was  held  to  bail  on  an  action  for  25/.  He 
pleaded  in  abatement  as  to  12/.  \0s.,  and  the  general 
issue  as  to  the  remainder.  Verdict  for  the  plaintiff 
for  the  latter  sum.  On  motion  for  costs  under  43  G. 
3.  c.  46.  s.  3,  supported  by  affidavit  that  the  defend- 
ant believed  the  plaintiff  had  sued  out  bailable  process 
for  the  purpose  ofextorting  from  him  the  whole  sum, — 
held  not  a  case  of  malicious  arrest  within  the  statute. 
James  v.  Francis,  5  Fri.  1. 

Where  a  sum  of  money  less  than  sufficient  to  justify 
an  arrest,  paid  into  court  after  perfecting  bail  and  plead- 
ing the  general  issue,  had  been  taken  out  in  the  usual 
manner  Dv  the  plaintiff,  held  that  it  was  not  a  case  for 
costs  within  43  G.  3 .  c  46.  The  court,  under  the 
circumstances  disclosed  by  the  affidavits,  discharged 
the  rule  without  costs,  although  moved  with  costs. 
Held  on  the  authority  of  the  eases  that  the  word  **  re- 
cover," 43  G.3.C.  46,  implies  by  verdict.  Weaver  and 
another  v.  Btrdsall,  12  Pri.  734. 

If  the  plaintiff  take  out  of  court  a  less  sum  than  that 
for  which  he  has  originally  proceeded,  and  below  the 
amount  for  which  a  defendant  may  be  held  to  bail, 
Held  that,  if  the  plaintiff  give  a  good  reason  for  taking 
it  out,  the  case  does  not  entitle  ue  defendant  to  costs 
under  43  G.  3.  c.  46.  Plummer  and  another  v.  Savaee, 
6  Pri.  126.  ^ 

•   On  staffing  proeoedinn.'}     A  defendant,  on  being 
served  with  process,  and  before  declaratioD  filed,  took 


out  a  summons  calling  on  the  plaintiff  to  shew 
why,  on  payment  of  a  sum  certain  'and  the  costs,  pro- 
ceedings should  not  be  stayed.  The  plaintiff's  a^at, 
after  taking  time  to  consult  his  client  in  the  cav&lnr, 
stated  to  the  agent  for  the  defendant,  that  they  iotad- 
ed  to  proceed  for  a  larger  sum,  after  deducting  a  warn 
from  tne  original  amount  allowed  to  defeodiBt  to  be 
set  off,  and  conseqoentlv  the  summons  could  eat  bs 
proceeded  in,  because  the  judge  could  make  no  oi^ 
m  such  a  case.     Kdvards  v.  HanitOHp  1 1  Pri.  533. 

The  defendant's  agent  tendered  the  same  sum^tai 
costs,  which  were  refused.  A  declaration  was  fled, 
and  the  general  issue  pleaded,  and  the  defendant  paki 
the  money  tendered  into  court,  and  obtained  the  asesK 
rule  for  that  purpose.  The  plsuntiff  afterwards  took 
the  money,  so  paid  in,  out  of  court,  and  sened 
an  order  for  taxation  of  costs.  Under  these  ca- 
cumstances,  the  defendant  obtained  a  rule  to  shew 
cause  why  the  master  should  not  tax  him  kis  oarti 
subsequent  to  the  issuing  the  summons,  and  wbj 
they  should  not  be  set  off  against  the  ooftts  to  be  al- 
lowed to  the  plaintiff  before  the  summons.  Bus  tki 
court  ultimately  discharged  the  rule,  tcith  chU,  em 
the  eroucd  that  it  was  not  under  the  cxrcttm»taBas 
founded  on  the  practice  of  this  court — that  the  jdaiidff 
had  shewn  enough  to  raise  a  strong  presumption  that 
more  was  really  doe,  whilst  the  defendant  had  aot 
sworn  that  more  was  not  due — ^that  the  trance  bei^ 
small,  was  sufficient  reason  (if  any  were  required)  far 
not  going  on  trial — that  the  rule  was  incoftsistent  with 
the  original  rule — and  that  the  defendant's  case  dH 
not  justify  the  application.  In  a  proper  case,  bowerer, 
the  court  considered  that  they  might  interfiere,  ia  the 
manner  now  required  of  them,  on  a  special  appiicatiaa, 
S.  C. 

Attachment  for  non'paijment  of  costs  on  s/bester.] 
The  order  made,  on  motion  to  pay  monc^  into  coaiti 
that  the  defendant  shall  pay  the  costs,  is  impeialne 
in  that  respect  in  this  court,  and  if  not  paid  when  taxs^ 
the  plaintiff  may  have  an  attachment  against  tike  6^ 
fendant  for  non-payment,  which  process  (in  die  £»>' 
chequer)  is  final,  in  the  nature  of  an  execotioo,  aal 
therefore  is  not  bailable.  Plummer  and  another  v.  5i- 
vage,  6  Pri.  126. 

The  plaintiff  may  however  proceed  to  try  the  caoe 
if  the  costs  are  not  paid,  as  is  his  only  coarse  ia  At 
court  of  K.B.    S.C. 

If  the  attachment  issued  on  the  allocatur  he  for  mtsm 
than  the  express  amount,  however  small  the  diftnacc^ 
it  is  an  inegularity,  and  ground  for  obtaining  an  ocdar 
to  shew  cause  why  it  should  not  be  set  aside.  Damd 
v.  Bishop,  13  Pri.  120. 

On  payment  of  money  into  court.]  Where,  ia  a 
cuunti^  cause  before  declaration,  the  defendaat  talk 
out  a  summons  to  stay  proceedings  upon  payinent  d  t 
sum  less  than  the  plaintiff's  demand,  and  eoM^ 
upon  which  no  order  vras  made;  and  the  defea* 
dant  afterwards  paid  that  sum  into  cmtrt,  wkk^ 
the  plaintiflTs  aeent,  having  in  the  meantime  ceuRk- 
ed  nis  principal  in  the  country,  took  out  of  coo^ 
Held,  that  the  plaintiff  not  having  been  guilty  of  fraii 
or  vexation,  was  entitled  to  costs  up  to  the  time  it 
which  he  took  the  money  out  of  court.  Uaicortk  t. 
Ho^ate  and  others,  2  Y.  &  J.  257. 

For  not  proceeding  to  triaL'J  See  Judcscekt  as  V 
CASS  OP  Nonsuit. 

Jn  quo  varrauto,]  On  judginent  for  relator,  » 
quo  warranto  information  he  is  entitled  lo  costs,  te 
v.  Amery,  Dom,  Proc.,  1  Anst.  178. 

TaxationJ]  A  solicitor  may  proceed  totax  hisceift 
after  verdict  at  law,  notwithstanding  an  injunctiM  la 
stay  execution,  with  a  view  to  commenciog  an  tcttem 
in  his  own  name  for  the  amount,  after  a  fixial  *^^ 
ment  between  the  parties  by  arbitration,  without  lis 
concurrence.    Brooks  v.  Bourne,  1  Pri.  72,  ^        ^^ 

Bevieicing  taxation,  requisites  <•/"  e^tdavUJ]     *■• 
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avit  to  fmnMl  a  motioD  for  refcrriog  it  to  the  mas- 
9  review  his  taxation  of  costs,  must  point  out  the 
:tiocnble  charges  speci6cally,  and  state  the 
nds  of  obiection.  Daniel  v.  Bishop,  13  Pri.  120. 
a  affidavit  to  gronod  an  order  niti,  for  the  mas- 
»  revievr  his  taxation,  on  account  of  overcharge, 

point  out  the  specific  items  thereof,  and  dis- 
y  sbew  that  they  are  erroneous.  Daniel  v.  Bishop, 
le.  61. 

le  court  refused  to  grant  a  rule  to  shew  cause  why 
taster  should  not  review  his  ta  xa  lion  of  an  a  ttorney  's 
>f  costs  against  his  client,  where  he  had  allowed 
nes  for  sientog  ioterlocntoiy  judgments,  which 
aft^rwarcu  set  aside  with  costs,  and  for  opposing 
Doiions  made  for  that  purpose,  objecting  tnat  the 

applying  bad  not  shewn  that  the  proceedings 
lained  of  had  been  resorted  to  malAfide  and  from 
'es  incooaistent  with  a  fair  intention  and  a  due 
d  to  the  interests  of  the  client.  Lloifdv,  Crutch' 
Lloyd  T.  PouxU,  13  Pri.  211. 
ia  not  necessary  that  a  party  applying  for  an 
upon  the  master  to  review  his  taxation  of  costs, 
J  first  pay  into  court  the  amount  of  the  items  in 
ill  of  costs  to  which  no  objection  has  been  made, 
irge  for  a  document  tendered,  but  not  recieved 
deace,  cannot  be  supported.     Bagnall  v.  Under' 

1 1  Pri.  510- 

le  charges  allowed  for  the  attendance  and  ezpen- 
'  vbitnesses,  must  depend  on  the  circumstances  of 
ase.  It  is  not  because  some  of  those  who  have 
subpoenaed  are  not  examined,  that  they  are  not 

allowed  for  in  taxing  costs.    8.  C. 
here  a  suboiissioo  to  arbitration  in  a  cause  in  the 
equer,  is  made  a  rule  of  K.M.,  and  by  the  award 
>sts  are  to  be  taxed  by  the  master  of  the  Exche- 

the  court  has  no  juriadictiun  to  direct  a  review  of 
LxatioD.      Chapman  v.  Lansdomn,  1  Anst.  273. 

error  in  the  nonse  of  Lords.]     If  a  judgment  is 

Bd  witbout  costs  in  K.B.,  where  costs  ought  to 

heen  given,  it  can  only  be  amended  in  the  same 

So  in  Dom.  Proe.  no  amendment  can  be  in 

a  case  after  the  Session.    Rex  v.  Amery,  1  Anst. 

COUNSEL. 

iorsement  on  briefs  of.']  To  support  an  action 
St  a  party,  founded  on  an  undertaking  (entered 
J  him  after  having  appeared  and  pleaded  toanin- 
lent  for  an  assault)  to  do  an  act  in  consideration 
e  prosecutor  consenting  to  a  nominal  fine  only 
;  imposed  on  him — the  indorsement  to  that  effect 
e  terms  of  the  agieement  between  the  parties  on 
riefs  signed  by  the  counsel  on  both  sides,  was 
at  nisi  prius  not  sufficient  to  be  left  to  the  jury 
»ut  proving  the  assent  of  the  defendant ;  and  a 
iit  was  directed  oa  tliat  ground,  which  the  court 
ikI  to  set  aside.  Elvorthy  and  another  v.  Bird, 
ri.  222. 

nbUy  that  if  the  counsel  for  a  plaintiff  do  not 
I  to  submit  to  be  nonsuited,  they  should  intimate 
dissent  to  the  learned  judge,  on  his  expressing 
eir  of  opinion  that  the  plaintiff  ought  to  be  call- 
S.  C- 

COURTS  OF  EQUITY. 

court  of  equity  may  decide  conclusively  in  the 
instance,  on  all  cases  brought  to  a  hearing,  with- 
lirecting  an  issue  to  be  used,  except  in  the  cases 
bill  by  a  heir  at  law  and  a  rector.  The  direction 
t  issue  by  the  court  of  ec^uity  is  in  its  discretion, 
its  object  being  solely  to  institute  further  iocjuiry, 
tlv  for  the  better  information  of  the  court  itself, 
rder  for  the  trial  of  an  issue  is  ex  mero  motu.  So, 
it  is  equally  in  the  discretion  of  a  court  of 
ty  to  grant  or  refute  a  new  trial  of  an  issue  di* 
id  to  be  tried  at  law,  for  the  issue  having  been 
nallj  directed  merely  to  satisfy  the  conscience  of 


the  court  on  facts  material  to  the  equity  of  the  case;  it 
may  order  evidence  to  be  received,  although  not  di*. 
rectly  admissible  on  other  trials  at  law,  and  it  will 
send  the  issue  down  as  often  as  the  result  is  not  satis- 
factory ;  or,  if  satisfied  that  the  finding  of  the  jury  is 
agreeable  to  the  equity  of  the  case,  it  will  not  order  a 
new    trial,  on   the  ground    that   inadmissible  evi- 
dence (strictly  so  called)  had  been  received  below. 
Wood,  fi.  distentiente.    Ancient  entries  made  by  the 
monks  of  an  abbey,  relating  to  an  endowment  by 
them  of  a  vicarage  (whether  perfect   or  not),  are 
good  evidence  (quantum  laleant)  of  their    subjects 
matter :  although  such  entries  be  mixed  with  extrane* 
ous  memoranda,  and  the  book  be  not  confined  or  ap- 
propriated to  .subjects  ^'u«dem^tfn<rtj,  and  being  ad- 
mitted, they  may  be  read  throughout,  for  the  purpose 
of  proving  any  thing  which  is  material  to  the  iuue, 
provided  it  is  relevant,  although  it  go  to  effect  third 
persons  who  were  not  privy  to  it,  and  could  have  had 
no  cognizance  of  the  matters  to  which  it  relates,  — 
Wood,   Baron,  dissentiente.    Such  a  book  held  to 
have  been  found  in  the  proper  custody,  to  make  it  evi-' 
dence  where  it  is  in  the  possession  of  an  owner  who 
is  so  far  connected  with  the  abbey  as  to  be  possessed 
of  some  part  of  the  former  estates  of  the  mnastery, 
although  no  part  of  such  estate  be  situated  in  the 
parish  in  which  the  question  between  the  parties  to 
the  suit  arises.     The  objection  of  rts  inter  alios  acta 
not  applicable  to  such  entries,  and  books,  when  offer- 
ed to  furnish  a  counter  presumption,  in  order  to  re- 
but a  presumption  raised  by  the  other  side.     BuUen 
V.  Mtchel,  2  Pri.  399. 

COURTS  OF  REQUESTS. 

One  of  the  original  officers  of  the  exchequer  may 
sue  jointly  with  an  unprivileged  person  by  cajtias  of 
privilege  withcut  losing  such  privilege,  and  is,  there- 
fore intitled  to  costs  on  recovering  less  than  5/.  against 
an  attorney  of  K.  B.  resident  m  London,  notwith- 
standing 39  G.  3.  c.civ.  s.  10.  (London  court  of  re- 
quests acL)  Elkita  and  another  v.  Hardhigt  1  Tyr. 
274. 

In  an  action  in  the  Exchequer  for  work  done, 
against  a  defendant  residing  in  the  Isle  of  Wight, 
where  the  verdict  was  taken  by  consent  ror  5/.  the 
sum  sued  for  being  upwards  of  ol. :  held,  that  under 
the  local  act  for  the  summary  recovery  of  small  debts 
in  that  island,  the  plaintiff  was  not  entitled  to  costs  • 
Oakes  V.  Albin,  13  Pri.  793. 

The  court  will  not,  on  a  motion  to  enter  a  sugges- 
tion on  the  roll,  receive  the  facts  from  affidavits,  but 
will  require  the  iudge's  repprt     S.  C. 

A  person  resident  within  the  jurisdiction  of  the  Isle 
of  Wight  court  of  requests,  and  owing  a  sum  of  5<. 
on  the  balance  of  an  account,  is  privileged  to  be  sued 
for  the  debt  in  that  court ;  and,  therefore,  if  a  creditor 
proceed,  and  recover  a  verdict  to  that  amount  in  a 
superior  court,  the  defendant  is  entitled  to  have  a 
suggestion  entered  on  the  roll  to  deprive  him  of  costs, 
pursuant  to  the  46  G.  3.  c.  66.  s.  11.  17.  40.,  not^ 
withstanding  that  the  contract  was  made  elsewhere ; 
and  although  the  plaintiff  was  ignorant  that  the  de- 
fendant resided  within  the  jurisdiction,  and  claimed  a 
larger  sum.  Oa^fV.il/frifi,  M*Clel.  582.  18  Pri. 
793.    S.C. 

Where  a  rule  nisi  for  entering  such  a  suggestion 
has  been  obtained  on  affidavit,  and  affidavits  have 
been  made  on  the  other  hide,  and  used  in  shewing 
cause,  fresh  affidavits  for  the  purpose  of  controverting 
the  statements  of  the  latter  cannot  be  read  in  support 
of  the  rule.    S.C. 

If  the  plaintiff  recover  less  than  5(.  in  an  action 
brought  in  London,  where  the  original  debt  has  been 
reduced  by  payment,  and  not  by  set-off,  the  defendant 
will  be  permitted,  on  motion,  to  enter  a  suggestion  on 
the  roll,  under  the  London  court  of  oonscieiioe  act; 
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in  order  to  have  hb  cokU  allowed.    Cook  t.  Jokmon, 
2  Pri.  19. 

CROWN  PRACTICE. 

TriaL']  A  defendant  who  has  been  arrested  on  a 
revenue  information  filed  against  him,  and  has  en- 
tered into  a  recognisance  of  bail  to  appear  and  an- 
swer, cannot  move  to  discharge  such  recoffnizance  on 
the  ground  of  the  Attorney  General  not  having  pro* 
ceeded  to  trial  according  to  notice  till  after  three  dear 
terms  (exclusively)    have   elapsed   not    after  issue 

t'oined,  but  after  the  time  for  which  notice  of  trial 
lad  been  given.  Thus,  a  defendant  arrealed  in 
Michaelmas  term,  having  given  bail  in  December, 
and  pleaded  in  Hilaiy  term,  and  received  notice  of 
trial  for  the  subsequent  sittings,  cannot  move  until 
after  Michaelmas  term.     Atu  Gtn,  v.  Bear,  6  Pri.  89. 

CROWN  LANDS. 

SaUJ]  An  application  for  the  sale  of  lands  under 
the  25  G.  3.  c.  36.  need  not  be  made  personally  by 
the  Attorney  General.  lUx  v.  Bulkiley,  1  Y.  oc  J. 
256. 

DAMAGES. 

See  Intzrekt. 

Although  the  jury  on  the  execution  of  a  writ  of 
enquiry  cannot  give  mterest  in  an  action  for  work  and 
labour,  yet  where  they  have  deducted  on  the  whole 
amount  of  the  platntiflTs  demand  ten  per  cent,  in 
conformity  with  an  agreement  between  the  parties, 
that  such  deduction  should  be  made  for  ready  money, 
they  may  re-allow  the  plaintiff  a  proportional  part  of 
that  deduction,  on  the  balance  found  to  be  due  to 
him,  and  which  had  remained  for  a  considerable  time 
unpaid*  Affidavits  of  jurymen  may  be  received  on 
an  application  for  setting  aside  their  inquisition  on  the 
«round  of  their  having  allowed  interest,  where  the 
tacts  were  as  above  stated,  and  formed  the  subject- 
matter  of  the  affidavit.  Milsom  v.  Hayward,  9  Pri. 
134. 

Sscmine.']  200/.  damages  were  given  by  a  jury 
on  a  writ  of  inquiry  for  an  assault  in  menacing  the 
plaintiff  with  a  whip,  and  snatching  away  his  stick 
neld  up  in  his  defence,  and  throwing  it  away  —  a  new 
trial  was  granted  for  excessive  damages.  Goldsmith 
V.  Lord  Sofion,  3  Anst.808. 

DEATH. 
See  Execution  ;  Warrant  op  Attorney. 

Arrest  by  executors  after  death  of  testator  who  bad 
also  arrested*    See  Arrest. 

DECLARATION. 

Notice  of.!  In  an  action  of  simple  contract  against 
A.  and  B.  the  service  of  a  notice  of  declaration  on 
A.  before  an  appearance  is  entered  for  B.  is  a  nullity, 
and  A.  need  not  notice  the  irregularity  till  judgment 
is  signed  against  him.  Bailantyne  v.  Kalph  and 
anoiher,  Forr.  31. 

The  writ  was  returnable  the  6th  Nov.  <'  On  or 
about  the  1st,"  the  plaintiff's  attorney  sent  his  agents 
who  were  also  solicitors  for  the  defendant,  a  notice  of 
declaration  being  filed,  to  be  served ;  and  '*  on  or 
about  the  6th,"  received  a  letter  from  them,  stating 
that  the  defendant  had  been  served.  A  plea  in  abate* 
ment  was  delivered  on  the  13th.  Interlocutory  judg- 
ment signed  as  for  vrant  of  a  plea,  was  set  aside  ror 
irregularity,  without  costs.  Kirby  v.  Hunt,  M'Clel. 
65. 

Where  process  was  served  on  a  defendant,  in  an 
action  of  tresoass,  to  try  a  right,  and  the  person  serv- 
ing it  having  left  him  for  a  few  minutes,  remaining  in 
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sight  daring  the  interval,  retonied  and  delrtferad  o^ 
tice  of  a  d^aratioR  having  been  filed  c<niditiaBal)y« 
and  an  interlocutory  judgment  was  signed  for  waat  ef 
a  plea,  the  court  set  aside  the  judgment  oa  moliao, 
on  the  terms  of  the  defendant  paying  the  oorts  of  the 
application.  Qu,  Whether  service  of  notioe  of  de* 
cfaration  filed  de  bene  etee  on  the  same  day,  and  vithia 
a  short  time  after  service  of  process,  be  uificient.  Tk 
Mayor  and  Burgesset  of  Derhu  v.  mteekUnt,  9  Pri. 
650. 

The  rale  H.  60.  G.  3.  by  which  "  it  is  (ndcied, 
that  in  all  cases  wherein  the  plaintiff',  by  the  piuuil 
practice  of  the  court,  would  be  entitled  to  aa|^  judg- 
ment for  want  of  a  plea,  where  the  dedaratioQ  kad 
been  delivered  or  filed,  and  notice  thereof  gtvcn,  ibar 
days  exclusively  before  the  end  of  the  term  in  wUdh 
the  process  is  returnable,  the  plaintiff  ahall»  famu  aid 
after  the  first  day  of  next  Easter  term,  be  at  liberty  la 
sign  such  judgment,  provided  the  dedaration  be  de- 
livered or  filecf,  and  notice  thereof  given  two  days  ex- 
clusively before  the  end  of  the  term  within  which  the 
Srocess  is  returnable,  (a  rule  to  plead  havi^  beca 
uly  entered)  does  not  extend  to  filing  dedaiabona  de 
bene  eae,  so  as  to  entitle  the  plaintiff  to  a  pJea  of  the 
term,  on  writs  returnable  two  days  exclosively  befiac 
the  end  of  the  tenn.  Koek  v.  SouthaU,  M'CU.  659. 
Service  of  notice  of  declaration  on  the  icton-dayr 
bv  a  person  going  away,  and  returning  a  fiew  mtaolea 
after  service  of  the  vmt :  held  not  irregular.    S.C 

FUing.']    In  exchequer  the  original  draft  is  filed, 
and  copies  delivered  to  each  part}*.    Smith  v.  Balw 
ley,  2  Pri..  1 14 ;  but  see  Reg,  Gen.  anU,  p.  x. 

Entitling.']  It  is  not  a  ground  of  error  to  ealide 
the  declaration  of  Michaelmas  term  generally,  and  to 
aver  therein  that  the  cause  of  action  accraed  on  the 
18th  Nov*  in  the  same  year*  RtuUm  ▼..  Omtmg 
M'Clel,  &  Y.  202. 

The  rule  of  court,  H.T.  eO  G.  3.  and 
authorixing  plaintiffs  to  sign  judgment  fiw 
plea,  where  the  declaration  is  filed  and  a 
two  days  before  the  end  of  the  term,  in 
writ  is  returnable,  does  not  apply  to  caa« 
process  is  returnable  on  the  last  return. 

Qo.  Whether  notioe  of  declaration  dt  bene 
•be  regularly  served  on  the  day  on  which  the 
be  served,  and  the  writ  returnable  1    Koek  v.  S 
13  Pri.  800. 

Semble,  that  if  it  may,  it  is  good  aenrice,  if  ee0 
interval  elapse  between  the  delivery  of  the  writ  aal 
the  notice  of  declaration.    S.  C. 

By  the  b^e,"]  No  person  can  deliver  a  dedaratiia 
by  the  bye  in  the  court  of  exchequer,  except  the  en* 
ginal  plaintiff.  Griffith  and  othtn  v.  Hmmpkny^ 
3Y.&J,218. 

Joinder  ofdefendanit,']  W here  a  quo  nanwe  had  beM 
issued  against  one  defendant,  and  a  ventre  agaiari 
another,  neither  writ  being  bailable :  held,  that  pbia^ 
tiff  might  declare  jointly  against  both.  Pitt  v.  Tfiii 
and  another,  1  Tyr.  303. 

DEMURRER. 

Conciitum  —  orgttiii^.]  The  court  refoaed  losrf 
aside  a  rule  for  a  eoncUium  obtained  on  the  10th  FA 
for  arguing  a  demurrer  (filed  for  delay)  on  the  1^ 
although  the  demurrer  book  had  not  been  defivem 
on  stamp  to  the  defendant's  clerk  ia  court ;  and  di" 
mnrrer  books  had  not  been  delivered  by  the  defeadirt 
to  the  two  junior  barona,  bat  the  plaintiff  haddai 
livered  the  demurrer  books  to  the  chief  aad  «■■ 
puisne  baron,  although  so  late  as  on  the  moraiagM 
the  10th.    Gent  v.  VamdertMoUn,  13  Pri.247.         • 

The  rule  for  a  eoneUixan  is  a  four-day  rule:  Mi 
where  the  demurrer  ia  bond  Jide  and  leally  iatsadri 
to  be  argued,  it  must  be  so  at  any  period  of  the  lovi 
but  where  the  plea  is  a  sham  plea,  aisd  the  dementi 
to  the  replication  appears  to  hive  been  filed  for  deUg^ 
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ottrt«  when  tlieie  tre  not  four  days  renmioiog  in 
erm,  will  gnnt  a  eoneilium  for  the  last  day  of 

Genu  V.  Vandtrmoolen,  13  Pn.  247. 
der  for  a  emuUiym  granted  21st  June  for  argu- 

on  26(h  June,  last  day  of  term,  a  demurrer  to 
tifTs  replication  delivered  on  18th  June ;  de- 
er book  delivered  20th  June,  but  no  rule  given 
og  it  in  Ca)t  the  court  refused  to  set  aside  the 

when  it  appeared  the  demurrer  was  filed  for 
,  the  plaintiff  having  tendered  an  issue  to  the 
:y  OD  th«  defendant's  pleas,  though  four  days 
not  been  given  to  defendant  to  return  the  de- 
er. SaviU  V.  Jaeksottj  11  Pri.  337. 
ilivering  paper  books.  Commelin  v.  T^ompion, 
r.  346- 

ne  at  which  a  motion  may  be  made  for  with- 
mg  a  demurrer.  Farebrolher  and  anotk^  v. 
fey  and  oiken,  I  Tyr.  437. 
e  paper  boob  must  be  delivered  to  the  judges 
*  moving  for  a  concilhim,  ThtUuwn  v.  Batire, 
»t.  499. ;  batsee  Heg.  Gen,  Trin,  1831.  anto  519. 
panent,']  The  court  will  not  hear  an  argu- 
on  a  demurrer  on  the  last  day  of  term.  Milner 
ntoHt  M'Clel.  493. ;  but  see  Bumand  v.  Dick, 
MSS.  MUk.UZl. 

here  a  defendant  demurs  for  delay,  and  there 
ot  safiicient  days  in  the  term  to  enable  the  plain- 
I  conform  to  the  usual  practice  in  cases  of  de- 
tr,  the  court  will  allow  a  eoncUium  moved  for 
e  last  day  but  two  of  the  term,  to  be  drawn  up 
e  last  day  of  term,  though  no  rule  be  given  to 
in  the  paper  books,  and  none  are  in  fact  de- 
d.     Cooper  v.  Hawket,  1  C.  &  J.  219. 

DIEM  CLAUSIT  EXTREMUM. 
e  crown  may  seize  lands  devised  before  lands 
aded,   under  a  writ  of  diem  ctausit  extremum, 
.  The  Estate  if  Hauell,  M'Clel.  105. 
ground  this  writ  a  tclre  fac'uu  against  the  de- 
is  not  necessary  where  the  debt  is  on  record. 

^re,  whether  an  affidavit  of  danger  be  necessary 
9uod   a  writ  of  diem  clauut  exiremum.    Semble 

S.  C. 

e  crown  may  receive  costs  on  the  refusal  of  a 

tiere  a  second  writ  of  diem  clansit  extremum  of 
este  of  the  former,  was  issued  bv  order  of  the 
(on  nootion  for  that  purpose,  and  also  that  the 
s  whose  conduct  bad  rendered  the  application 
sary,  might  be  ordered  to  pay  into  court  the 
f  for  the  recovery  of  which  the  writ  had  been 
1 ;  the  latter  part  of  which  motion  having  been 
rawn  by  the  counsel  for  the  crown,  in  consi- 
on  of  which  the  issuing  of  the  process  was  not 
ed),  founded  on  a  necessity  for  a  new  writ, 
1  to  have  been  the  consequence  of  the  first  hav- 
een  sofiered  to  expire  from  forbearance  to  eze- 
t  till  the  return,  at  the  reauest  of  the  devisees  of 
n  estates  of  the  deceasea  crown  debtor,  upon 
ezpivss  uoderUking  to  pav  the  money  on  the 
I  day  of  the  writ,  which  they  did  not  perform, 
fturt  refused  an  application,  made  on  the  part  of 
ievisees,  that  the  minute  of  the  order  entered 
that  motion  might  he  varied  in  certain  respects 
a  view  to  have  the  process,  which  bad  oeen 
gsed  to  the  sheriff  of  the  county  only  wherein 
state  devised  to  the  applicants  lay,  directed  also 
st  the  property  which  nad  descended  on  the  heir 
V  of  the  deceased  crown  debtor)  on  the  ground 
he  conduct  of  the  parties  applying,  in  not  fill- 
r  their  engagement,  which  had  occasioned  the 
aaty  of  the  second  substituted  writ,  was  such  as 


(a)  Sec  Reg,  Gen*  Trin.  1831, 


to  exclude  them  from  any  d^im  on  the  attention  of 
the  court  in  making  such  an  application. 

The  motion  was  refused  in  such  a  case,  with  costs } 
for  although,  by  the  practice,  the  general  rule  is, 
that  the  crown  neither  pays  nor  receives  costs,  as 
infra  dignitatem,  yet  wnero  motions  are  irregi|lar, 
and  are  out  of  the  ordinary  routine  of  the  proceed- 
ings, the  court  orders  the'  party  to  pay  costs,  that  it 
may  operate  as  a  check  to  such  applications. 

There  is  no  necessity  (iemhU}  for  an  affidavit  that 
the  debt  due  to  the  crown  from  the  deceased  crown 
debtor  is  in  danger  of  being  lost,  if  the  process  be 
not  issued  in  oraer  to  found  a  motion  for  a  writ  of 
diem  clatuit  eitremum. 

There  is  no  such  principle  of  proceeding  in  this 
court,  in  the  execution  of  a  writ  of  dism  clauiit  ex- 
Iremum,  as  to  make  it  necessary  that  the  crown  must 
employ  the  process,  in  the  first  mstance,  against  lands 
of  its  deceased  debtor  that  have  descended  on  his  heir 
at  law,  before  it  can  be  directed  against  lands  which 
have  been  devised  by  him.  On  the  contrary,  all  the 
lands  are  equally  and  simultaneously  liable,  and  the 
crown  may  elect  to  proceed  against  any  or  all,  suc- 
cessively or  at  once. 

A  diem  clausit  extremum  may  be  issued  immediate 
a^inst  the  terre-tenants,  without  any  previous  ju- 
dicial proceeding.  Rex  v.  Hauell,  13  Pn.  279.  See 
Ex  parte  Hippeiley,  2  Pri.  379. 

DISCONTINUANCE  OF  ACTION. 

AiWr  a  double  defoult,  and  peremptory  under* 
taking  given,  the  court  permitted  an  administratrix 
to  discontinue  an  action,  where  the  declaration  con- 
tained two  sets  of  counts,  the  one  laying  the  pro- 
mises to  the  intestate,  and  the  other  to  Uie  plaintiff 
as  administratrix,  upon  the  terms  of  paying  the  costs 
of  the  latter  counts,  there  appearing  to  be  no  vexa- 
tion on  the  part  of  the  plaintiff.  BUdttney  et  Us 
v.  Edwards,  2  Y.  &  J.  659. 

See  tit.  PLXAniKo. 

DISTRINGAS. 

Where  the  defendant  has  gone  abroad,  the  servica 
of  the  sheriff's  summons  granted  on  a  writ  of  venire 
facias  ad  respondendum  at  his  last  place  of  abode  is 
regular.  West  v.  Daltm,  Forr.  29. ;  but  see  Petty 
v.  Smith  and  another,  2  Y.  &  J.  111. 

Where,  since  51  0.3.  c.  124.,  the  plaintiff  elects 
to  proceed  bjr  venire  and  distringas  according  to  the 
ancient  practice  of  this  court,  a  personal  service  of 
the  venire  is  not  requisite.  Kemp  v.  Sumner,  2  Y.  & 
J.  405. ;  but  see  Pennell  v.  Kingston,  1  Tyr.  R.  495. 

Service  of  venire  on  defendant's  servant,  at  his 
dwelling-house,  during  his  absence  abroad,  not  suffi- 
cient to  found  a  distringas,  nor  will  the  court  grant 
a  rule  to  show  cause  why  such  service  should  not 
be  sufficient.  CauUn  v.  Sir  Robert  LawUy,  2  Pri.  12. 
See  Hall  v.  Gumpte,  1  Tyr.  490. 

Partners  in  trade  resident  at  Hamburgh,  had  a 
warehouse  in  Manchester :  service  of  venire,  by  leav- 
ing it  with  their  servant  at  the  warehouse,  was  held 
not  sufficient  to  ground  a  distringas  to  levy  ifygf 
in  order  to  eompel  their  appearance  ;  and  a  distringas 
which  had  issued  was  set  aside  with  costs.  HaUr» 
Gumple  and  another,  1  Tyr.  490. 

The  court  will  not  increase  the  issues  on  a  dis- 
tringas  sued  out  without  complying  with  7  &  8  G.  4. 
c.  71.  $  5.     Pennell  v.  Kingston,  1  Tyr.  495. 

By  rule  of  court,  Trin.  Term  1753,  it  is  oideied 
that  where  issues  shall  be  obtained  on  any  writ  of 
distringas  to  be  issued  out  of  Excheouer,  the  plaintiff 
may,  immediately  after  the  return  thereof,  apply  by 
motion  to  that  court  for  increasing  issues  on  mrther 
process  to  be  issued  between  the  parties,  which  said 
issues  shall  be  increased  from  time  to  time  at  discre- 
tion of  the  court.   Lamb  v.  El.  Blessington,  5  Pri.  639. 
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A  DIGESTED  INDEX  TO  THE 


The  eommoD  inuas  (40flw)  having  been  levied  un* 
der  a  first  distringas  on  a  venire,  the  court  iDcreesed 
the  ittoes  on  an  application  for  a  second  dinringae  to 
lOOf.,  the  amoantuf  the  debt  being  690/.  due  on  a 
bond  for  that  sum,  and  interest.  Ibid,  But  see  Pen- 
mil  V.  Kingitm,  1  Tyr.  R.  495. 

A  dietringas  will  not  be  granted  without  personal 
aervice  of  the  venire  pursuant  to  7  &  8G.4.  c.  71. 
§  5.  unless  on  facts  which  almost  irresntibly  show 
that  the  defendant  kept  out  of  the  way  to  avoid  that 
aervice.  Pitt  v.  Eldred,  1  Tyr.  128.  1  C.  &  J.  147. 
8.  C. 

In  order  to  obtain  a  dittrin^at  without  personal 
aervice  of  a  venire,  a  full  and  distinct  affidavit  is  ne- 
cesaary  to  satiafy  the  court  that  the  defendant  keeps 
out  of  the  way  'to  avoid  personal  service.  Winttan- 
Ujf  V.  Edge,  1  Tyr.  276. 

A  distringat  will  not  be  granted  without  personal 
aervice  of  the  venire  pursuant  to  7  &  8  G.  4.  c.  71. 
§  5.  ualeaa  on  facts  from  which  it  may  reasonably 
appear  to  the  satisfaction  of  the  court  that  the  de- 
fendant kept  oct  of  the  way  to  avoid  that  service. 
Oodkht  V.  kedrate,  1  T^r.  287. 

Requisites  of  affidavit  in  order  to  obtain  distringas 
where  the  venire  has  not  been  personally  served. 
Whitthtme  v.  Simone,  1  Tyr.  293. 

Semble,  a  distringas  should  not  itnie  till  the  eighth 
day  after  that  on  which  the  venire  is  made  return- 
able.    Thomas  v.  Elder,  1  Tyr.  496. 

Requisites  of  affidavits  in  order  to  foond  a  dis- 
tringat,  Debeil  v.  King,  I  l^r.  496.  n.  and  Anon, 
499.  n. 

Form  of  affidavit.    Thomas  ▼.  Elder,  1  Tyr.  496.  n. 

A  plaintiff  having  arrested  two  partners  on  a  quo 
minus,  and  proceeded  against  an  abeent  third  by  ve- 
nire, under  which  issues,  and  increased  isanes,  had 
been  levied  by  distringas  on  the  partnership  goods, 
the  court  discharged  with  costs  a  rule  obtained  to  set 
aside  the  proceedings,  and  order  the  money  levied  to 
be  restored,  and  the  eflects  to  be  delivered  up,  al- 
though it  was  sworn,  on  the  pert  of  tlie  absent  de> 
feodant,  that  he  was  absent  on  bis  business  of  ma- 
riner, and  not  for  the  purpose  of  avotdiog  proceed- 
ings. M'Murdo  v.  Birch,  5  Pri.  522. ;  but  see  Hail 
V.  Gttmple  and  another,  1  Tyr.  490. 

Diitringas  granted  on  service  of  venire  facias  at 
dwelling-house,  on  defendant's  wife,  good.  Holly. 
Faulkner,  2  Pri.  4.  ;  but  see  Pitt  v.  Eldred,  1  Tyr. 
128,  and  other  cases,  ante. 

Service  of  vemre  faeiat,  by  leaving  it  with  a  clerk 
of  the  defendants  at  their  counting-house,  not  suffi- 
cient to  obtain  distringas,  though  after  several  in- 
effectual calls  made  for  the  purpose  of  personal  ser- 
vice.    M*Nabb  V.  Ingham,  2  Pri.  9. 

The  court  vrill  not  grant  a  distringas  against  a  de- 
fendant who  has  not  Men  served  with  process,  other 
than  by  delivery  of  it  to  a  person  at  whose  house  he 
bi^d  recently  resided,  unless  it  appears  that  be  then 
lived  there.     Morton  v.  Peaks  and  another,  1  Pri.  309. 

Where  a  defendant  is  abroad,  a  plaintiflf  may  still 
(since  the  51  G.  3.  c.  124.)  issue  a  diitringas  on 
aervice  of  the  venire  facias  for  the  purpose  of  com- 
pelling his  appearance  thereby  as  he  might  have  done 
oefore  the  act ;  but  not  for  the  purpose  of  enabling 
the  plaintiff  to  enter  an  appearance  for  him,  so  that 
he  may  proceed  thereon  to  final  judgment  as  if  the 
defendant  himself  had  appeared.  I^'icbolson  v.  Bow- 
nass  and  Hall,  3  Pri.  263.  Dwerryhouse  v.  Graham, 
3  Pri.  266.  n.  but  see  Hall  v.  Gumple,  1  Tyr.  490. 

DUTIES,  DOUBLE.    SeeSrATrTK, 

EJECTMENT. 

Service  of  deehration.']  If  a  declaration  in  eject- 
ment is  duly  served  before  the  essoin  day  (or  semble 
now  before  the  1st  day  of  term)  the  omission  in  the 


notice  of  the  term  in  which  ilie  tenant  is  te 
is  immaterial.     Doe  v.  R^e,  1  Tyr.  280. 

After  several  ineffectual  attempts  made  to  serve  a 
enant  in  possession  with  declaration  in  fjectoeat,  ea 
occasion  of  the  last  of  which,  his  servant  admitt  tket 
he  is  in  the  house,  but  refuses  to  permit  the  pensa 
applying  to  see  him,  if  the  declaration  be  then  de 
livened  to  the  servant,  the  court  will  make  aa  enler 
that  such  service  «hall  be  sufficieou  Doe  d.  Heney 
V.  Hw,  2Pri.ll2. 

Service  of  declaration  in  ejectment  in  the  naaeof 
the  tenant,  on  a  person  representing  himself  Id  be  ia 
possession  for  another,  then  temporarily  absent,  aad 
who  afterwards  acknowled^  being  iorormed  of  1^ 
service  is  sufiScient  to  obtain  judgment  against  fte 
casual  ejector.  But  it  should  appear  clorly  hem 
the  affidavit,  that  the  person  who  was  the  ol^ect  af 
service,  was  tenant  in  possession.  Aw  d.  ffeUier 
V.  Poe,  1  Pii.  399. 

Service  of  declaration  in  ejectment  since  11G.4. 
and  1  W.  4.  c.  70.  $.  6.  and  1  W.  4.  c.  3.  i  3.  when 
the  first  day  in  full  term  falls  on  Sunday.  Die  v.  R«. 
1  Tyr.  499. 

Service  of  rule  for  judgment  on  tenant  in 
sion  after  irregular  service  of  a  declaration  in 
ment  on  the  essoin  day.    S  C. 

Where  the  affidavit  of  service  of  declaralioa  «i 
ejectment  stated,  that  it  had  been  left  with  the  wifo 
I  f  the  tenant  in  possession,  the  husband  hakvag  ab- 
sconded, it  vras  held  to  be  insufficieot  to  found  a 
motion  for  judgment  against  the  casual  ejector.  Dm 
d,  Harrison  v.  Roe,  10  Pri.  30. 

Affidavit  of  service  of  dtelaration.']  Affidavits  d 
the  service  of  declarations  in  ejectment  may  be  swam 
before  the  attorney  in  the  cause.  Dm  dem,  Ceeper 
v.  Pose,  2  Y.  &  J.  284. 

Discharging  consent  rule  to  defend  tss  lamdlmd^ 
Where  on  an  ejectment  against  the  tenant  in  posses- 
sion who  came  into  possession  as  tenant  of  the  Icboi 
of  the  plaintiff,  a  third  person  having  an  adveRsetidl 
enterea  into  a  consent  rule  to  defend  as  Inndlord,  ill 
court  discharged  the  consent  rule  with  costs.  IM 
d,  Horion  v.  Rhys,  2  Y.  &  J.  88.  ^ 

Costs  (f  signing  judgment,"]  Rule  calling  on  fkd 
tenant  in  possession  to  show  cause  why  she  sbo^ 
not  pay  the  costs  of  signing  the  iudgment,  and  of  iM 
pplication  to  set  it  aside  discharged.     SemHe,  the 


a 


proper  remedy  in  such  case  is  by  action  against  the 
tenant  in  possession,  if  there  have  been  colli 
Doe  d»  Ingram  v.  lioe,  11  Pri.  507. 

Costs.]  The  costs  of  an  ejectment  may  be 
vertfd  in  an  action  for  mesne  profits,  though  tbe  de- 
fendant has  appeared  and  pleaded  in  (he  cjectmeal 
and  no  costs  have  been  taxed.  Symonds  v.  Psj^i 
1  C.  &  J.  29. 

ELECTION. 
Petition  reeognitances.  This  court  has  jnrtsdielMi 
over  reoognitances  under  the  2fl  Geo.  3.  c  62.  (pv^ 
viding  for  peiirions  against  undue  returns  ofaiMaheii 
of  parliament)  upon  their  being  certi6ed  ialo  tlri 
exchequer  by  the  speaker  of  the  Honse  of  Coaaaasi^ 
upon  the  report  of  the  select  committee,  and  in  4 
case  of  sufficient  merits  they  will  interfere  to  div 
chaiige  such  recognisances  so  estreated,  upon  a  soar 
maiy  application  by  nile  to  shew  cause.  The  paf" 
ties  entering  into  the  recognizance  are  not  boondn 
attend  the  committee  to  the  last  moment,  or  to  sp 
pear  to  hear  the  determination  of  the  cooBminee,  a 
to  whether  the  petition  be  frivoloas  or  TexatiMa 
Ex  pane  WiUiams  and  others,  (his  sttreiim),  8  Pii-S 

ERROR. 
A  writ  of  error  is  allowed  two  days  after  th«  » 
turn  of  the  CO.  M.     The  bail  may  be  sned  pca^ 
the  writ  of  enor  which  is  no  supeiaedeas.    Fressek  f 
Casenove,  1  Anst.  176. 


MODERN  CASES  IN  EXCHEQUER. 
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ouit  of  €iTor  €Qglit  to  gire  the  'nme  judgment 
reversal  which  the  court  below  ought  to  have 

Bex  V.  AwMrjft  1  Anst  178. 
Its  in  Error.  See  Costs. 
s  oot  an  ohjection  to  a  motion  to  non.  pro$.  a 
»f  enor,  that  Ae  judgment  roll  haa  not  been 
ted  by  the  defendant  in  error,  so  that  the  plain- 
%ht  transcribe  the  record,  because  it  was  in 
»wer  of  the  plaintiff  in  error,  by  an  application 
court  below  to  have  compelled  the  defendant 
>r  to  cc»nplete  the  record.  Dimbar  v;  Parker, 
592. 

t  in  error.    See  Bail. 

ere  the  issues  are  entered  informally,  a  court 
>r  will  adjourn  the  hearing  to  aflbrd  an  oppor- 
for  the  party  to  apply  to  the  court  below  to 
i  the  record  unless  counsel  consent  to  amie 
oming  soch  an  amendment.  Hawkey  y.  Bcr- 
1  V.&J.376. 

hequer  chamber  will  not  reverse  a  judgment 
courts  below  merely  on  the  ground  of  defend- 
I  error  not  appearing  without  going  into  the 
assigned.  Harrison  v.  King,  4  Pri.  46. 
er»ed*asJ]  Service  of  notice  of  the  allowance 
rit  cf  error,  (bail  in  error  not  having  been  put 
1  tbe  tipstaff  having  brought  the  defendant  in 
y  into  court,  (where  the  notice  of  the  allowance 
t  was  tendered  to  him,)  for  the  purpose  of  his 
charged  in  execution,  is  not  sufficient  to  give 
effect  of  a  sujpersedeas,  so  as  that  the  defend- 
ir  apply  for  his  discharge,  af^er  having  been 
a  in  execution.  It  should  also  be  served  on  the 
ff  *s  attorney.  Had  bail  in  error  been  perfected 
ht  have  been  ground  for  a  special  application 
court  to  dischai|;e  the  defendant  out  of  cus- 
Smith  V.  Carruther$  and  another,  4  Pri.  289. 

ESTREAT. 

See  Fines,  &c. 

estreat  will  not  be  amended  after  the  term  in 
it  has  been  filed.     Leave  given  to  file  a  per- 

treat  nunc  pro  tune  instead  of  a  defective  one, 
had  been  returned  and  tiled  in  a  preceding 

mder  3  G.  4.  c.46*  and  4  G.4.  c.  37.    Anon, 

^251. 

EVIDENCE. 

Te  copy  of  affidavit.']  In  the  exchequer  the  office 
r  an  affidavit  made  in  another  cause  is  good  evi- 
in  that  which  is  before  the  court.  Wightwick  v. 
,  Forrest,  153. 

EXCEPTIONS,  (BILL  OF) 

n  an  exception  taien  in  a  bill  of  exceptions, 
ich  the  whole  evidence  was  set  out,  that  the 
ce  for  the  defendant  was  sufficient  to  entitle 
feodant  to  a  verdict  and  to  bar  the  plaintiff's 
Held,  that  a  court  of  error  might  look  to  the 
evidence  on  both  sides,  to  see  whether  tbe  ver- 
r  the  plaintiff  was  sustained  by  the  evidence. 
,  whetoer  an  objection  can  be  raised  to  evi- 
to  which  no  exception  has  been  taken  by  tlie 
Vines  v.  The  Corporation  of  Reading,  1  V.  & 

EXECUTION. 

a,  fa.  tested  before  defendant's  death,  but  in 
iken  out,  and  executed  after  it,  is  bad,  and 
t  facias  ought  to  be  issued  on  it.  Walker  ti 
Iter,  3  Anst.  680. 

t/frig.]  The  court  will  not  interfere  to  stay 
'^ion  on  a  judgment  recovered  in  trover  against 
ndaot,  till  the  plaintiff  shall  do  any  act,  how- 
easonable,  to  make  the  defendant  a  title  to  the 
t  matter  of  the  action,  for  they  have  no  juris- 
a  to  do  so.    A  rule  for  that  nnrnoae  discharged 


with  costs.    Bultj  and  others,  Asmgneu,  v.  Bilke  and 
another,  4  Pri.  291. 

Setting  aside.}  An  execution  sued  out  against  the 
goods  of  a  defendant  on  a  judgment  recovered  was 
tet  aside  with  costs,  and  the  money  which  had  been 
levied  under  it  ordered  to  be  restored,  the  defendant 
having  been,  pending  the  action,  discharged  under 
1  G.  4.  c.  119.  Dariejf  v.  Brown  and  another, 
8  Pri.  607. 

A  plaintiff  will  not  be  permitted,  on  mo- 
tion, to  quash  a  writ  of  capias  ad  satisfaciendumt 
sued  out  and  lodged  with  the  sheriff  for  tbe  pur- 
pose of  fixing  the  defendant's  bail  ill  the  usual 
couree,  on  the  return  of  non  est  inventus  where  tha 
defendant  haa  voluntarily  surrendered  in  discharge  of 
his  bail  before  the  return  of  the  ea»  m.  and  after- 
wards become  bankrupt ;  although  tbe  plaintiff  un- 
dertake to  enter  an  etoneretur  on  the  bail  piece, 
and  make  an  affidavit  that  it  was  never  intended  to 
take  the  defendant  into  execution  upon  the  ca,  so, 
Qwtre,  how  far  the  practice  of  making  such  formal 
return  of  nan  est  inventus  is  suatainable,  or  whether 
it  is  not  an  abuse  of  the  process  1  Stett  v.  Smith 
and  another,  8  Pri.  612. 

The  court  will  not  interfere  to  set  aside  a 
feri  facias  which  has  been  issued  and  executed  by 
a  levy  having  been  made  on  a  summary  applica- 
tion by  motion,  on  the  ground  of  the  allowance  of  « 
writ  of  error  having  been  served ;  because  the  ptrtr, 
if  injured  by  tbe  proceeding,  has  an  effectual  remedy 
by  bringing  trespass,  which  he  may  maintain  if  the 
levy  be  wrongful.  The  writ  of  error  is  a  writ  de- 
mandable  of  right,  and  should  be  awarded  to  the 
subject,  ex  dtbiiojustitii ;  and  therefore  the  court  will 
require  a  very  strong  case  to  supersede  it.  In  this 
case  the  court  discharged  the  rule  without  coats, 
although  moved  with  costs.  BieatdaU  and  ethers  v. 
Darhy,  9  Pri.  606. 

The  court  will  not  set  aside  a  writ  of  execution 
issued  after  allowance  of  a  writ  of  error  served  on  the 
plaintiff,  if  the  writ  of  error  describe  the  person  suing 
as  the  king*s  debtor,  when  in  fact  he  bad  proceeded  on 
a  capias  of  privilege.  Smart,  Gf.  one,  Ac.  v.  TaeUfr, 
Gt.,  1  Pri.  312, 

EXTENT  IN  CHIEF. 

In  seneraU]  The  proceeding  by  writ  of  extent 
and  all  proceedings  thereon,  interlocutory  and  final 
{sembU),  are  procMdings  at  law.  WaU  v.  Att.  Gen, 
11  Price,  643. 

Distinction  between  extent  in  aid  and  extent  in 
chief  in  the  second  degree.  Tbe  statute  57  G.  3. 
c.  117,  does  not  apply  to  extents  in  chief  in  the  se- 
cond degree ;  therefore  the  crown  may  proceed  by  ex- 
tent to  recover  a  debt  due  from  a  person  indebted  to 
the  crown  debtor,  a  collector  of  taxes)  who  had  re- 
ceived and  misapplied  the  crown's  money,  although 
he  be  not  a  debtor  to  the  crown  within  the  4th  section 
of  that  statute.  Hex  v.  Wm.  Belt.  Rex  v.  John  Shackle, 
1 1  Pri.  772. 

Neither  does  the  rule  of  court  T.  3.  G.  4,  respecting 
affidavit  of  dan^r  as  ground  for  extent  in  aid,  apply 
to  extents  in  chief  in  the  second  degree.    S.  C. 

It  is  not  necessary  in  the  affidavit  made  for  ob- 
taiuin?  a  baron's  fiat  for  such  an  extent,  that  there 
should  be  any  averment  of  the  insolvency  of  the 
crown  debtor,  or  any  fact  sUted  from  which  it  may  be 
inferred.    Nor  need  collusion  be  negatived.    S.  C. 

The  protection  of  parishes  from  reassessment  is  an 
object  of  the  case  of  the  Court ;  and  the  necessity  of 
process  of  extent  in  the  second  degree  for  that  pur- 
pose, where  a  collector  is  become  defaulter,  is  a  strong 
ground  for  granting  ihejiat ;  and  the  existing  liability 
of  the  parish  is  consequenllv  no  answer  to  the  objec- 
tion of  the  crown  debt  not  being  in  danger.    S.  U. 

What  mnv  h»  ttilrmm  u..^**  1    .  1VUa.i^   «..  £^4.>.».a  ;^ 
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piemiaes,  leased  for  lives,  and  for  a  further  temi  of 
years  after  the  decease  of  the  survivor,  had  been  exten- 
ded, and  sold  by  the  sheriff  nader  a  writ  of  vendi- 
tioni «rfN>iia<,  but  DO  order  of  court  had  been  obtain- 
ed for  the  sale  under  stat.  25  G.  3.  c.  35*  the  court 
refused  to  confirm  the  sale,  and  order  the  remembran- 
cer to  execute  a  conveyance  to  the  purchaser.  Rex  v. 
Blunt,  2  Y.  &  J.  120.  And  see  Rex  v.  Boyd,  2  Y. 
4c  J.  122.  n.     Rex  v.  Adam,  2  Y.  &  J.  122,'n. 

£xtent  against  the  "  lands  and  tenements"  only  of 
the  crown  debtor  without  including  "  goods  and  chat- 
tels" is  irregular.   Rex  v.  Lambe,  M 'CI.  402." 

The  lien  of  the  crown  for  duties  in  arrear.  attaches 
on  the  subject-matter  in  respect  of  which  they  arise, 
although  process  do  not  issue  till  after  an  assignment 
of  it  to  a  provisional  assignee  under  a  commission  of 
bankruptcy.    Rex  v.  Dale,  13  Price,  739. 

SembU,  that  the  lien  of  the  crown  for  duties  in  ar- 
rear, is  devisable,  and  confined  to  the  several  specific 
matters  in  respect  of  which  the  various  sums  of  the 
duties  have  occured  ;  and  that  the  whole  is  not  liable 
g'eneraUy  to  the  satisfaction  of  the  duties  arising  on 
each  several  part.    S.  C. 

Although  the  title  of  the  crown  attaches  from  the 
teste  of  the  writ,  it  is  commensurate  only  with  the  in- 
terest of  its  debtor ;  and,  therefore,  when  that  interest 
was  the  title  of  a  lessee  to  a  lease,  and  was  determined  by 
the  act  of  seizure  under  a  claim  of  forfeiture  on  its  being 
extended  or^ taken  in  execution,  the  title  of  the  crown 
was  defeated  by  the  same  event.  Rex  v.  Topping, 
M'Cl.  &  Y.  644. 

An  equitable  mortgage  by  deposit  of  title  deeds  by 
an  accountant  of  the  crown,  in  the  hands  of  one  who 
has  an  opportunity  of  knowing  that  the  depositor  is  or 
may  become  a  debtor  of  the  crown,  is  not  available 
against  an  extent.  Broughton  v.  Davit  and  Same 
y.  Att,  Gen.  1  Pri.  216. 

Quttre,  whether  such  deposits  by  the  king's  debtor  is 
good  in  any  case  against  the  crown  1    S.  C. 

A  writ  of  extent  binds  from  the  teste,  and  such 
property  as  a  bill  of  exchange  is  bound  while  in  cus- 
tody of  the  debtor.     Rex  v.  Lambton,  f}  Pri.  428. 

The  sUt.  56  G.  3.  c.  50,  although  passed  for  ge- 
neral good  and  public  benefit  in  promoting  good  hus- 
bandry, does  not  bind  the  crown  ;  therefore  sales  of 
goods  seized  under  prerogative  process  are  not  within 
it,  and  the  sheriff  must  sell  unconditiooally. — Thus  he 
cannot  sell  crops  as  subject  to  tithes :  he  must  sell 
without  any  qualification.  Rex  v.  OibtfUrne,  6  Pri. 
94. 

Calicoes  in  the  white  frame,  marked  tlie  property 
and  manufacture  of  third  persons,  In  the  hands  of  the 
printer,  are  not  liable  to  seizure  under  an  extent  for 
by-gone  duties,  due  from  the  printer,  by  28  G.  3. 
c.  37 — 21,  the  printer  not  being  the  maker  or  manu- 
facturer within  the  meaning  of  that  act.  Rex  v.  Tre- 
goning,  2  Y.  &  J.  132. 

Qtutre,  whether  printed  calicoes,  the  property  of 
third  persons,  in  the  hands  of  the  printer,  are  liable 
to  seizure  under  an  extent  of  duties,  in  respect  of  those 
goods,  doe  from  the  printer  by  virtue  of  stat.  28  G.  3. 
c.  37.  $  211  S.  C. 

An  equity  of  redemption  may  be  taken  under  an 
extent.     Rex  v.  De  La  Moile,  Forrest,  162. 

A  simple  contract  debt  to  the  crown  will  not  bind 
the  land  in  the  hands  of  a  bon&  fide  purchaser.  Rex  v. 
Smith,  Wightw.  34. 

D.  by  marriage  articles  dated  1796,  covenanted  to 
settle  certain  lands  to  be  purchased  with  certain 
money  to  uses  in  strict  settlement.  In  1808  gave  bonds 
to  crown.  In  1812  bought  lands  in  fee  and  had  a 
mortgage  tenn  assigned  to  a  trustee  to  attend  the  in- 
heritance, and  the  estate  then  settled  to  the  uses  de- 
clared bv  the  articles  un(^r  which  he  himself  only 
took  a  life  interest :  held,  that  the  settlement  being 
voluntaiy,  the  term  did  not  protect  the  inheritance  of 


the  fee  s^inst  the  crown's  debt.  Rei  r*  ^Mt, 
2  Pri.  317. 

A  term  of  years  originally  created  out  of  sa  outi 
purchased  by  a  person  who  afterwards  becaae  is* 
debted  to  the  crown  to  secure  a  Bum  dne  by  ot&  of  Ai 
▼endore  and  vested  in  a  trustee  for  that  porpose,  mi 
after  sev^^l  mesne  conveyances  asaigned  to  s  uvis 
for  another  purchaser  of  the  estate  for  a  valuUe  cos* 
sideration  without  notice,  to  attend  and  prott^  Ife 
inheritance,  such  latter  purchaser  claiming  direfid^ 
under  the  first  incumbrancer  by  a  title  para«BNtf 
to  the  crown  debtor  is  not  liable  to  ao  extent  far  ihi 
crown  debt.  Rex  v.  Lamb,  M'Ciel.  402.  13  PiL 
649.    S.Ci 

Semble,  An  extent  against  the  lands  and  tCBesaAi 
only  of  the  crown  debtor,  without  incladiiig gosdiisd 
chattels  is  irregular.    S.  C. 

Whether  the  usual  bond  taken  to  the  king,  faislMin 
and  successors,  from  the  committee  of  a  lunatic  be.sal 
a  bond  to  the  crown,  within  33  Hen.  8.  c.  39.  $56, 
as  that  an  extent  may  be  iasu^  on  it— quaere  1  S.C. 

Upon  an  extent  against  one  partner  the  crowi  en 
only  take  the  separate  interest  of  the  partner,  and  AH 
liable  to  the  partnership  debts.  Rex  v.  Smuienemaid 
another,  Wightw.  50. 

If  ao  usurious  bill  of  exchange  be  takeir  under  n 
extent  against  the  person  who  illegally  discoenkd  ik 
it  will  have  no  greater  legal  eflfect  than  if  it  «en  sdl 
in  his  possession.    Rex  v.  Ridge,  4  Pri.  50. 

PaoccEnrNGS  on  Extents  ix  Chiet. 

Inquiiitiou,  $cire  facias,  SlcJ]  An  inqnistiflQ  fiad^ 
ine  special  matter  without  stating  any  condBwie  ai 
a  fact  is  bad,  and  may  l>e  quashed  on  motion.  Jte 
V.  Sherwood,  3  Pri.  269. 

Affidnvit  for  fiat. "]  The  affidavit  on  which  aj^t  fii 
an  extent  in  chief  against  the  snrety  of  his  pnacqd 
in  a  bond  to  the  crown  is  obtained,  must  shew  a 
distinct  breach  of  the  bond,  or  the  jEst  will  beqiudhd 
on  motion,  and  the  extent  and  sul»eqnent  piom?e>KjM 
set  aside.  In  the  present  case  the  affidavit  was,  wil 
reference  to  the  bond,  held  not  to  be  sufficient  Ibr  M 
pur|>ose  of  authorizing  the  fiat.  Graham,  Bane,  fi» 
sentiente.     Rex\.  Mar  A,  13  Pri.  826. 

An  affidavit  for  an  immediate  extent  in  dM 
ap^inst  a  bond-debtor  to  the  crown,  should  cootua  i 
distinct,  positive,  aod  nnequivocal  allegatkm  of  « 
breach  of  the  bond  ;  therefore  where  the  allegattce  d 
the  breach  in  the  affidavit  was  ambiguous,  an  ti&  ' 
issuetl  against  one  of  the  obligors  in  a  bond,  ts 
crown,  was  set  aside.    But  where  the  extent  is 


against  a  surety,  tlie  afiidavit  need  not  state  that  s» 
plication  has  Seen  made  to  the  principal  ddnlar  m 
payment ;  or  that  he  is  in  decayed  and  imobent  ck- 
cumstances.    Rex  v.  Manh,  M'Cle,  688. 

Where  a  rule  nisi  for  setting  aside  an  extent  in  dud 
has  been  regularly  argued,  and  confirmed ;  the  corI 
will  not  grant  an  application  on  the  part  of  the  crow 
to  have  it  re-argued.    S.  C. 

After  defendant  has  obtained  time  to  plead  he  ctt* 
not  object  to  the  affidavit  on  motion.  Rex  v.  Rifffib 
3  Pri.  38. 

A  defendant  in  an  extent  having  moved  to  qasdh 
it,  on  facts  stated  by  affidavits,  which  are  sa 
torily  answered,  whereon  a  venditioni  exponas  i 
will  not  afterwards  be  permitted  to  enter  a  dain  ni 
traverse  the  inquisition.     Rex  w.  BidtUjf,  4  Pri.  Jtt 

The  inquisition  is  not  wholly  an  exparte  pmceednt 
and  a  claimant  of  property  in  the  goods  iBquired  ok 
may  assert  his  claim  before  the  shmff,  and  crois  es< 
amine  witnesses  for  the  prosecution,  in  order  to  sh«> 
that  the  goods  belonged. to  him ;  and  if  the  sheriff  ic 
fuses  to  permit  such  interrogatories  to  be  put,  theonsfl 
will  set  aside  the  extent  and  inquisitioo.  J7ex  r.  Cet- 
lingridge,  3  Pri.  646.  647,  referring  to  p.  280.  So 
Rex  v.  Bichley,  3  Pri.  461. 
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an  inquisition  to  find  debts  executed  in  vacation 
tumable  in  the  following  tenn,  and  a  writ  of  icire 
B  be  issued  thereon,  tested  as  of  the  term  preced- 
Ke  vacation,  the  Court  will  set  it  aside  for  the  re> 
a  Dcrv  which  must  appear  on  the  face  of  the  record : 
rill  they  aJlow  it  to  oe  aided  by  inserting  the  true 

by  means  of  a  memorandum  on  the  record. 
.  Pedrspfi,  3Pri.288. 

here  a  writ  of  aeirt  facial  is  moved  to  be  set 
,  as  having  been  irregularly  issued,  (not  having 

irre^Iarly  served,  the  motion  may  be  made, 
appearance.    S.  C. 

le  crown  has  not  an  election  to  proceed  against  its 
r  either  by  extent  or  Metre  facias,  where  ue  is  not 
went.     S.  C. 

TV  ftuias  may  issue  in  vacation,  but  only  where 
ebt  which  it  seeks  to  recover  is  actually  due  be- 
he  end  of  the  proceeding  term,  or  it  must  be 
I  as  of  the  next  subseauent  term.  S.  C. 
person  emplc^ed  in  the  service  of  the  crown^  as 
iy  commissary  general  to  the  forces  abroad,  and 
ant  commissary  in  the  islands  of  Gnemsey  and 
mey,  and  employed  in  the  negociation  of  bank  of 
and  notes  received  from  the  paymaster-general 
e  for<xs,  and  of  bills  of  exchange  receivra  from 
reasnry  on  account  of  the  public  service,  having 
leceived  specie  on  the  same  account,  is  account- 
with  the  <3own,  and  is  as  such  accountant,  with- 
3  statute  of  the  13  Eliz.  c.  4,  $  I  ;  and  his  lands, 
Aich  be  was  seised  at  any  time  during  the  period 
B  accountability,  are  bound  by  his  engagement 
the  public,  and  subjected  to  the  prerogative  pro- 
of security  and  payment  of  the  balance  ultimate- 
glared  against  nim.     Rex  v.  Rowlings,  12  Pri. 

here  an  extent  to  find  debts  had  been  issued 
ist  such  a  person,  and  an  inquisition  taken  there- 
uch  proceeding  held  to  be  no  objection  to  a  se- 
extent  and  inquisition  by  the  same  revenue  board, 
1st  tbe  same  property,  on  a  prior  claim.  S.  C. 
» found  and  support  such  proceedings,  a  statement 
the  party  owed  to  the  king  a  sum  of  money 
led  to  be  due  from  htm  to  the  crown,  as  the  balance 
s  account  delivered  in  upon  oath  to  the  commis- 
rs  for  auditing  the  public  accounts,  in  his  capa- 
of,  £cc.  is  a  sufficient  averment  and  finding  of  a 
due  to  the  king.    S.  C. 

person  claiming  to  be  an  incumbrancer  on  lands 
1  by  the  crown  under  an  extent  and  inquisition 
ist  a  crown  debtor,  is  not  entitled  to  notice  of  the 
og  a  further  inquisition  under  another  extent 
1st  tbe  same  person,  on  a  similar  charge,  of  prior 
although  on  the  first  inquisition  the  jury  had 
ned  him  an  incumbrancer  on  tbe  estate  found  to 
ig  to  the  debtor.    S.  C. 

le  Court  rehiaed  an  application  on  the  part  of  the 
nibraocer,  for  an  otjer,  that  he  might  h%ive  notice 
e  holding  any  further  inquisition.  S.  C. 
le  inquisition  to  find  debts,  &c.  on  an  extent,  is 
wholly  on  exparte  proceeding ;  and  a  claimant  of 
erty  tu  the  goods  inquired  of,  may  assert  his  claim 
«  the  sheriff,  and  put  material'questions  to  wit- 
i»  examined  by  him  on  the  part  of  the  prosecutor, 
lie  way  of  cross-examination,  to  show  that  the 
IS  belong  to  him.  And  if  the  sheriflP  refuse  to  per- 
sucb  intenogatories  to  be  put,  the  Court  will  set 
B  the  extent  and  inquisition.  Rex  v.  BiekUy  and 
s,  3  Pri.  451. 

lustre,  VV  hether  a  claimant  is  entitled  to  bring  for- 
1  other  evidence  in  support  of  his  claim.  S.  C 
he  Court  will  set  aside  a  writ  of  seirs  facias,  is- 
I  on  an  extent,  if  the  warrant  for  the  commission 
nd  debts  have  not  been  sifoed  bj  a  baron,  no  ap- 
KtioQ  having  been  made  tot  socn  signature.  jCtx 
lumpion  andanotlur.  Executors,  3  Pri.  276. 
'roceedingt  by  prerogative  process  are  not  within 


4  A.  c.  16.  so  as  to  require  special  demurrer  notwith- 
standing s.  24.     Rex  v.  Wade,  6  Pri.  621. 

If  an  inquisition  executed  in  vacation  be  returnable 
in  tbe  following  term  and  a  writ  of  sci,fa.  be  issued 
thereon,  tested  as  of  the  term  preceding  the  vacation, 
the  Court  will  set  it  aside  for  the  repugnancy  which 
must  appear  on  the  face  of  the  record.  Rex  v.  Pearson, 
3  Pri.  288. 

.When  an  extended  estate  has  been  sold  under  25 
G.  3.  c.  25.  and  the  sale  confirmed  by  the  remem- 
brancer's report  and  the  usual  orders,  but  a  good  title 
cannot  be  made,  the  crown  may  move  to  discharge 
the  purchaser  without  his  consent  and  without  pay- 
ment of  his  costs  incurred  in  consequence  of  the  pur- 
chase.    Rex  V.  Cracroft,  1  M*Clel.  &  Y.  460. 

The  Court  will  not  make  an  order  on  the  attorney 
general  to  reply  to  a  plea  to  an  extent,  without  a  pre- 
vious  application  to  him  for  that  purpose.  Rex  v.  slee, 
M'Cl.  &  Y.  361. 

Where  a  debtor  to  the  crown  took  out  an  extent  for 
a  large  sum  when  a  small  part  was  on  his  own  shew- 
ing capable  of  dispute.  Held,  that  the  extent  was  not 
void.    Rex  V.  Sheriff,  I  Anst.901. 

The  Court  will  not  entertain  a  motion  in  a  case  of 
extent  without  having  the  writ  before  them.  If  two 
writs  of  extent  are  issued,  one  for  a  joint  debt,  and  the 
other  for  a  separate  debt,  in  the  same  sum,  on  iniqui- 
sitions  finding  a  joint  debt,  and  a  separate  debt,  on 
different  sums,  the  Court  will  not  set  tnem  both  aside, 
on  the  ground  of  the  irregularity  of  one  of  them,  though 
confessedly  a  mistake,  but  they  will  support  that  which 
can  be  shewn  to  be  correct*  An  extent  may  be  issued 
on  an  inquisition  and  fiat  of  eight  years  old,  and  no 
new  affidavit  or  fiat  is  requisite,  nor  is  any  proceeding 
by  scire  facias,  or  otherwise,  necessary  to  revise  such 
extent.    Rex  v.  Mallett  and  Others,  1  Pri.  395. 

Where  a  joint  debt  has  been  found,  the  death  of  one 
of  the  debtors  in  the  interval  between  the  fiat  and  ex- 
tent does  not  vitiate  the  proceedings.    S.  C. 

Postponing  trialinscirejaciasunder extent.^  TheCourt 
will  not  postpone  the  trial  of  an  issue  joined  in  a  scire 
facias  (issuea  on  an  inquisition  under  an  extent  in  chief 
against  a  bankrupt  crown  debtor),  to  recover  a  debt 
found  to  be  due  from  the  defendant  to  the  debtor  of  the 
crown,  till  the  coming  in  of  the  answer  to  a  bill  in 
equity,  filed  by  the  defendant  against  the  crown  debtor 
for  a  discovery,  under  which  an  injunction  had  been 
obtained,  for  want  of  answer,  to  restrain  the  crown 
debtor  from  proceeding  in  an  action  commenced  by  him 
against  defendant  for  the  same  debt,  on  the  application 
of  the  defendant  in  tbe  scire  facias  ;  because  tne  state* 
ments  in  the  answer  could  not,  in  anj  possible  view, 
be  given  in  evidence  by  the  defendant,  in  support  of 
the  issue  taken  on  the  defendant's  plea  traversing  the 
debt  due  from  him  to  the  crown  deotor.  Rex  v.  Wil- 
liams, 13  Pri.  181. 

Claiming  goods  seited  by.]  Leave  given  under  spe- 
cial circumstances, 'verifie<i  by  affidavit,  to  appear  and 
claim  property  seized  under  an  immediate  extent,  the 
usual  rule  for  that  purpose  having  expired  upwards  of 
five  months  before  without  any  claim  being  made  by 
the  party.     Rex  v.  Humphery,  M'Cl.  &  Y.  173. 

The  Court  will  admit  a  party  claiming  goods  seiaed 
by  the  sheriff,  under  a  writ  of  capias  utlagatum,  to 
enter  his  claim  and  traverse  the  inquisition  after  the 
time  for  so  doing  was  expiied,  and  a  venditiotti  exponas 
executed,  where  the  claimant's  attorney  has  mistakeA 
his  course  (having  brought  an  action  against  tbe 
sheriff,  instead  of  having  claimed  and  traversed)  on 
payment  of  costs.    Rex  v.  Randell,  5  Pri.  576. 

Where  goods  are  in  the  hands  of  a  sheriff,  and  are 
claimed  by  a  sobject  as  seiaed  under  a  fi*fa.  and  by 
the  crown,  under  an  extent  as  having  a  hen  on  the 
goods  for  duties,  tbe  Court  will  not  stay  the  proceed- 
ings of  the  crown  so  as  to  let  the  question  be  tried  in 
K.  B.y  for  it  is  tbe  prerogatiT^  of  the  crown  to  ha?e  all 
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qnttUoM  ftlatiBg  to  the  reveoiM  decided  in  Ezche* 
qoer.    B$x  w.  PtcAmon,  3  Aast  852. 

It  is  sufficient  if  a  defendant,  clairoiDg  goods  seized 
under  an  extent,  traverse  the  property,  being  the 
debtor  to  the  crown's  debtor  at  the  time  of  tiie  seizure 
or  of  laying  the  ioqaisition,  and  it  is  not  necessaiy  to 
say  «  at  the  time  of  the  issuing  the  extent."  Ra  v. 
Lamhton,  5  Pri.  421. 

Poundmge,]  Two  ezteats  having  isaned  against  A. 
and  an  extent  in  aid  into  another  coonty  against  B. 
Hmt  the  same  sums.  B.  paid  the  whole  debt,  giving 
notiee  to  the  sheriff  to  retain  the  money  till  the  keality 
of  the  extent  in  aid  was  tried ;  afterwards  A.  paid  pait 
of  the  money  to  B.  in  consequence  of  an  Bgroemeot 
among  themselves.  The  sheriff  who  took  the  ioouisi- 
ttons  against  A.  is  not  entitled  to  any  shaie  of  the 
poundage.    Rexr.  Bowles^  Wigbtw.  116. 

Where  an  extent  in  chief  had  been  issued  for  the  re- 
covery of  a  sum  of  money,  being  proceeds  of  assessed 
taxes  for  a  part  of  a  year,  deposited  by  a  collector  with 
a  baoking-hoose  which  hsd  stopped  paTment,  and  such 
sum  was  partly  compoaed  of  balances  left  in  the  hands 
of  the  collector  upon  his  several  monthly  payments  to 
tile  receiver  general,  the  Court  relvaed  to  refer  it  to  the 
king's  remembrancer  to  see  (in  effect)  whether  the 
poundage  upon  all  those  payments  oogbt  not  to  be  de- 
ducted from  the  sum  mentioned  in  the  extent,  as  being 
the  collector's  and  not  the  king's  money ;  upon  the 
grounds,  1st,  That  the  application  was  without  prece- 
dent :  2d,  That  the  eoUector's  title  did  not  accrue  till 
the  completion  of  his  collection  aud  payment  of  his  en- 
tire assessment :  Sd.  That  the  same  did  not  come 
within  the  jurisdiction  of  this  Court  as  a  debt,  or  li- 
quidated demand,  but  was  subject  to  the  control  of  the 
loids  of  the  treasury,  who  have  all  the  requisite  ac- 
c6unis  before  Uiem,  as  an  equitable  claim  to  be  ad- 
justed, or  wholly  disallowed,  accordmg  to  circum- 
stances :  4th,  That  it  would  he  impossible  for  the 
master,  without  the  accounts,  to  see  whether  ultimately 
the  collector  would  have  any  claim.  Rex  v.  Manh, 
andothm,  M'Cle.681. 

Two  extents  issued  into  different  counties,  both 
sherifls  levied  to  the  whole  amount.  Upon  the  one 
the  debtor  paid  the  debt.    The  sheriff  to  whom  it  is 

riid,  is  entitled  to  the  whole  poundage.    Rex  v.  Fry, 
Anst.  358. 

The  sheriff  cannot  charge  a  per  centage  for  auction- 
eer who  sells  under  an  extent  besides  his  poundage. 
Rex  V.  Craekeuthorp^  2  Anst.  412. 

Two  extents  issued  into  diflerent  counties  for  the 
same  debt^  both  sheriffs  seised  goods ;  the  debt  was 
paid  to  the  one  before  a  venditioni  expense  issued  to 
either ;  he  shall  have  the  whole  poundage.  Rex  v. 
JBar6fr,  3  Anst.  717. 

Proceeding  where  crown  debiar  is  anintolvent,']  Course 
of  proceeding  on  the  part  of  an  insolvent  debtor  of  the 
crown,  in  prison  under  an  extent,  for  the  purpose  of  ob- 
taing  his  discharge  utider  the  1  Geo.  4.  c.  119.  s.  41. 
tupertedeat  quoad  corpus.  This  Court  iii  not  bound  by 
the  general  prorisions  of  the  act,  in  respect  of  insolvent 
person  applying  to  the  Court  of  insolvent  debtors,  or  to 
the  quarter  sessions,  for  their  discharge  out  of  custody ; 
the  s.  41.  of  the  statute  has  given  the  barons  of  the  ex- 
chequer an  independent  ami  discretionary  power  to 
discbarge  insolvent  crown  debtor*,  on  an  investigation 
of  the  whole  case.  Rex  v.  AusUn  and  othertt  and 
Rex  V.  LewU,   9  Pri.  142.     See  57  G.  3.   c.  117. 

An  extent  lies  against  the  insolvent  agent  of  a  fire 
insurance  company,  where  it  is  found  on  inquisition 
that  he  has  received  a  sum  due  to  the  crown  for  in- 
surance duties,  though  the  company  be  also  liable  to 
the  crown.     Rex  v.  Wrangham,  1  Tyr.  383. 

An  application  to  discharge  a  defendant  in  prison 
under  an  extent  for  duties  in  his  hands,  being  a  part 
of  money  received  by  him  for  premiums  and  duties  on 


policies,  as  agent  of  an  inimancn  em^uif,  n  Ae 
ground  of  his  having  been  arrested  by  the  office  fv  tb 
whole  balances  due  from  him  to  tbem,  iachidioi^wh 
duties  before  the  extent  issued,  as  to  which  8dll  fai 
was  afterwards  discharged  under  the  iosolveBt  le^  ie> 
fused,  by  discharging  a  rule  to  shew  cause ;  tbe  Coot 
holding,  that  such  a  ground  raised  a  question  of  noii 
which  could  not  properly  be  brought  befcm  tbe  Csirt 
but  by  tnversing  the  inquisition ;  and  that  they  cnU 
not  set  aside  an  extent  qtda  improvid*  emnnit,  m 
motion,  on  a  statement  of  such  facts  bydBdavka 
would  amount  to  a  reference.  Rex  v.  Seton,  8  ?n.  671. 
Priority  rf,  tofi.fa.']  Qu^re,  Whether  gpods  ROed 
by  tlie  sheriff  under  eifi.fa.  at  the  suit  of  afabjcct,  us 
protected  against  an  extent  tested  and  tBaed  sAa  tb 
seizure  but  before  sale.    Gi^ei  ▼.  Gtomt  sW  odifar, 

1  Y.  &  J.  232. 

Goods  seized  under  a  fi.  fa.  at  suit  of  a  sabjed,  m 
before  sale  liable  to  be  taken  by  extent*  tested  ltei^ 
livery  of  the  fi.fa.  to  the  sheriff.  Rtx  v.  Wdk,  If 
East,  278.  n. 

Recognized  in  Exchnouer  ax  a  solemn  dedsioiid 
being  uncontradicted  by  later  authority,  Ihoegfa  itn* 
rianoe  with  fonner  determinatioos  of  other  Coorn  (e{^ 
Uppam  V.  SumiMr,  2  W.  Bla.  129.    Stem  v.  Hsk 

2  Doug.  411.)  not  sufiered  to  he  queetioaed  oaasis- 
terlocutory  motion.  Rex  v.  Siaper  and  AlUei,  6  PR. 
114.     WoodB.duh, 

And  see  Rtx  v.  Okfr^mf,  6  Pri.  94.  ibiv.  Bern 
(Sheriff),  1  Chit.  643.  See  ii^x  v.  GOii,  8  Pii.fi>; 
tn^ra,  p.  xl. 

The  latter  part  of  s.  74.  of  33  H.  8.  c.39.a|ipfai 
only  to  cases  where  the  goods  of  the  debtor  aisMt 
on^  taken  iu  execution  but  sold,  the  prbneity  ia  te 
not  being  altered  till  then,  and  that  nntil  the  pnM 
be  alterM  and  trensferred  absolutely  from  thsddUr, 
by  sale  and  delivery,  the  crown's  execntioD  ii  is  k 
preferred,  even  where  the  crown  process  is  so  airsidei 
Rex  V.  Sioper  and  Allen,  6  Pri.  114. 

Where  a  landlord  has  distrained  for  reot  sirs. 
,  and  the  tenant  has  replevied  the  goods,  and  kii  adl 
a  part  on  his  own  account  by  pennissioa  of  tbe  \a^ 
lord,  if  in  the  ntean  time  tbe  remainder  are  waA  ■* 
tier  an  extent  tested  after  the  distress  for  a  debt  d*  n 
tbe  crown,  which  is  satisfied  thereout*  accordisglBAi 
exigency  of  the  writ,  this  Court  cannot,  ia  thecMF- 
cise  of  its  equitable  jurisdiction,  interfere  to  esla^ 
the  time  for  the  return  of  the  prooeas*  that  the  dhenff 
may  in  the  interim  proceed  under  it  against  die  de- 
fendant's lands,  for  tbe  landlord's  indemnity,  en  tk 
ground  that  the  defendant  had  not,  pending  the  die* 
tress,  in  point  of  fact,  deeds  and  chattels  saffiocst  to 
satisfy  the  crown's  debt,  or  in  any  way  use  the  cnm 
process  in  favour  of  the  landlord  under  saeh  oiaR* 
stances,  and  principally  because  on  the  levy  hstiif 
been  made  the  writ  would  be  eo  instmntifweetiu  efit»- 
Rex  V.  Bodder,  4  Pri.  313. 

Where  a  moiety  of  the  forfeiture  in  a  pensl  aeUBS 
is  vested  by  judgment  in  the  crown,  it  has  priohty  of 
process*    Cawthom  v.  Campbell,  1  Anst.  221. 

An  immediate  extent  and  extent  in  chi^  ia  th* 
second  orany  degree,  are  to  be  satisfied  before  aaeiten 
in  aid  of  a  prior  teste,  where  the  same  goads  mk 
seised  under  both  extents,  though  the  inquisitioB « 
the  latter  was  taken  before  that  on  the  fenner,  sad* 
the  same  day  as  the  inquisition  under  the  imnc^ 
extent  and  the  venditiom  exponas  on  tbe  exteot  is  nl 
was  tested  before  that  which  issued  on  tbe  exiesl  ie 
chief,  in  the  particular  degree.  Rex  v.  LarkiMi,  ^ 
Pri.  683. 

An  extent  sued  out  on  tbe  affidavit  of  one  of  ^ 
partners  in  a  firm,  against  whom  an  extent  bss  iefsed 
in  chief,  containing  the  usual  averment  undo'  i^* 
15  C-  li  is  notwithstanding  not  an  extent  in  aid,  bet 
an  extent  iu  chief,  in  tbe  particular  degree*  aad  en- 
titled to  the  prerogative  preference  in  executioo  doeta 
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liate  exteots,  or  eilenU  in  Um  fint  ioatasce. 

is  not  Dccessaiy  that  tbe  crown  in  proceeding  to 
IT  the  debts  of  its  debtor  by  extent  withia  tbe 
legree,  should  first  apply  the  immediate  debtor's 
r  effects  in  discharge  of  its  debts  before  resorting 

debuir's  debts*  So  held  in  a  case  of  two  ooD- 
It  extents  by  two  revenue  boards ;  one  in  chief 

second  degree,  and  tbe  other  in  aid,  the  latter 
I  first  obtained  execution  <^  the  vtMditMHt  4xpona$f 
oth  in  fact  proceeding  for  the  benefit  of  the  crown. 
;  Ltrkiug,  8  Pri.  683. 

EXTENT  IN  AID. 

gtntral.]  Bond  to  the  crown,  though  not  for- 
.  is  sufficient  to  entitle  the  obligor  to  an  extent 
d  Rex  ▼.  Muinvaring,  1  Pri.  202.  bat  see 
.  3.  c.  1 17.  $.  4.  port.  Appendix  No.  1 V. 
e  rule  of  court  not  indispensable,  that  the  affi- 
bboul  1  contain  an  allegation  that  the  debt  is 
trust  debt.    S.  C. 

e  court  will  not  set  aside  any  part  of  a  record 
Dtion,  nor  order  a  replication  to  a  plea  to  an 
t  to  be  struck  out  because  not  consistent  with, 
least  not  pursuing  the  facts  slated  in  affidavii 
hich  the  fint  was  granted.  Thus  where  an  ez- 
D  aid  had  been  issued  on  a  fiat  founded  on  an 
vit,  stating  that  the  prosecutors  of  the  extent 
jointly  and  severally  bound  by  writing  obliga- 
to  the  crown,  conditioned  for  the  returning  all 

of  nionej  which  tbey  should  receive  from  the 
A)r  of  excise,  which  bond  was  still  uodischaiged, 
that  they  were  indebted  to  his  Majesty  for  mo- 
eceived  by  them  from  the  collector  for  his  Ma- 
's use  :  the  defendant  having  pleaded  that  they 
not  indebted  to  the  crown  at  tne  time  of  issuing 
Ktent,  by  receipt  of  any  money  for  the  use  of  his 
sty,  and  for  the  answering,  &c.  of  which  they 

bound  to  the  kinff  by  their  said  bond.  The 
ley  general  replied,  1st,  affirmatively  in  the 
s  of  the  plea ;  2ndly,  that  tbe  prosecutors  of  the 
tt  did  not  pay  to  the  commissioners  of  the  excise 
!y  considering  the  proceedings  to  be  ao  framed, 
«  purpose  of  unduly  obtaining  an  extent,  which 
I  not  be  supported,  the  defendant  would  be  pro- 
i  by  the  court  who  could  sta?  the  proceedings 

verdict,  and  on  application  by  the  defendant, 
li  recollect  that  this  motion  had  been  made, 
r.  Biirfcery.  10  Pri.  46. 

ho  entitled  to.]  The  court  refused  to  grant  a 
for  an  extent  on  an  application  made  by  a 
Qittee  of  a  lanatic  against  a  preceding  commit- 
m  the  usual  bond  to  the  crown,  where  he  had 
declared  bankrupt  under  a  commission  of  bank- 
y  issued  against  biro  so  long  as  ten  years  before 
pplicaUon.  lure  Lac jf,  10  Pri.  135. 
te  party's  remedy  is  by  icire facias.  S.  C. 
1  obligor  to  the  crown  bv  bond,  conditioned  to 
^l  such  suaars  as  shall  be  delivered  to  him,  as 
t  for  the  sale  and  disposal  of  certain  sunrs,  and 
count  for  and  pay  over  the  produce  of  tbe  sale 
« said  sugars  to,  &c.  may  sue  out  a  writ  of  ex- 
iQ  aid  under  the  proviso  in  the  57  G.  3.  c.  117. 
^0  a  debt  due  from  him  to  the  crown,  being 
*a|ance  of  monies  received  by  him  between  the 
.  ftppotntroent  and  tbe  time  of  issuing  the 
It.  arising  from  the  «ale  of  sugars  deliver^  to 
uter  his  appointment,  and  previous  to  the  date 
ebood.    ««rv.  Kyiiarfim,  llPri.598. 

^ebtor  of  the  crown  may  gain  a  priority  for  bis 

a«mand  before  other  creditors  by  extent,  Ihough 
sworn  that  the  crown  is  in  no  danger,  nor  have 
«urt  discretion  to  prevent  him.     Mix  v.  Blatch- 

}  Anst.  162 ;  but  see  now  57  Q,  3.  c.  117.  $  4. 
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and  Bag.  Gem.  Trim.  1893,  is  to  Aflidtnt  of  daigw, 
ani€,  and  poti,  xl. 

A  manafacturer  liable  to  excite  duty  on  the  articles 
made  by  him  growing  due  from  day  to  day,  was  held 
entitled  to  ao  extent  in  aid.  Rex  v.  Williami, 
3  Pri.  80.  but  see  now  57  G.  3.  c.ll7.  $4.  poet. 

An  immediate  debtor  to  the  crown,  indebted  by 
reason  of  his  receipt  of  the  crown's  money  as  a  coun- 
try banker,  to  whom  it  had  been  paid  by  a  diatrict 
CMlector  of  esdse  for  the  purpgae  of  beiiig  remitted 
by  him  to  Loadon,  is  not  entttkd  (though  he  shall 
have  entered  into  the  usual  bond  to  the  crown  to  pay 
over  the  money  or  remit  good  bills  for  tlie  amount 
wilkin  21  daps  after  receipt  of  ii)  to  sue  out  an  exr 
tent  in  hat  own  aid  unless  there  hat  been  in  fact  a 
hteral  breach  of  tike  condition ;  such  breach  to  be 
stated  in  the  afiidavit  for  obtaining  the  fiat  for  the 
extent.    Rex  v.  Tar^Km,  9  Pri.  647. 

If  there  has  been  no  breach  of  the  bend,  obli^r 
can  only  obtain  an  extent  on  a  comniiaeion  and  in- 
quisition to  find  a  debt  due  to  the  crown  at  in  the 
ordinary  course  of  proceeding  yrith  respect  to  simple 
contract  creditort  of  tiie  crpwn.    S.  C. 

Bankers  having  money  in  their  house  arising  from 
the  assessed  taxes  paid  in  for  the  purpose  of  being 
paid  over  to  ttie  exchec|tter  on  account  of  a  receiTer 
general,  for  due  payment  of  which  by  him  they  have 
given  bond  to  the  crown,  may  still  sue  out  an  extent 
m  aid,  on  affidarit  stating  geaeially  their  having ro* 
ceived  the  OMoey  for  that  purpose.  Nor  is  it  neoe^ 
tary  that  they  tbould  shew  in  the  affidavit  made  to 
obtain  the  fiat  that  they  are  not  predaded  by  57  G.  3. 
c.  117.  from  using  the  crown  process,  «.g.  that  being 
seraties  they  have  been  called  on  by  the  crown  on 
account  of  the  defianlt  of  their  principal  or  in  any 
other  respect.    Res  v.  Gi6^,  7  Pri.  633. 

In  reckoning  the  degrees  allowed  for  proceed- 
ings  in  aid,  the  king's  debtor  is  not  to  be  counted. 
And  the  sheiiif  may  return  and  seize  the  debts  due  ta 
the  debtor  in  the  third  degree.  Bex  v.  LuskiHgtau, 
I  Pri.  94. 

The  surety  in  a  bond  to  the  crown  by  a  maltster, 
for  securing  the  payment  of  dutiet  on  malt  made  by 
him,  is  not  such  a  debtor  to  the  crown  as  is  entitled 
to  prosecute  an  extent  in  aid  ;  because,  by  the  apecial 
condition  of  such  bonds,  the  duties  are  not  payable 
till  four  months  after  the  maltster  shall  have  made 
entry,  according  to  the  48  Geo.  3.  c.  74.  a.  23.  Bexy. 
Sly,  2  Pri.  167.  (and  see  67  G.  3.  c.  117.  $  4.)  post. 

It  is  not  necessaiy  that  tbe  bond  on  which  the  in- 
quisition proceeds,  should  be  actually  produced.  S.  C. 

The  proceas  of  extent  issues  of  common  right  if 
well  founded.    S.  C 

A  debt  due  to  the  crown  for  dutiet  payable  in 
retpect  of  poat-hoiset,  income  tax,  stage  coaches, 
ana  aasessed  taxes,  was  not  a  debt  of  such  a  nature 
at  before  67  G.  3.  c.  117.  entitled  tlie  ciown's 
debtor  to  an  extent  in  eid,  against  his  own  debtor. 
Nor  would  a  baron  if  aware  of  the  nature  of  such 
debt,  grant  a  fiat ;  or,  if  by  inadvertence  be  did,  the 
court  aet  it  aside  in  a  anbeequent  atage,  quia  impro-' 
vide  eoMnatit,  without  requiring  the  defendant  to 
plead.    Rexv.  WUton,  2  Pri.  368. 

A  brewer  indebted  to  the  crown  for  excise  dutiet, 
entitled  to  an  extent  in  aid.  Quaere,  whether  the 
affidavit  should  not  state  some  act  from  whence  the 
fact  of  the  defendant's  insolvency  might  be  made  ap- 
pear. Rex  V.  Bipptm  and  another,  2  Pri.  398.  but 
see  57  G.3.  c.  117.  $4.  post.  Appendix  No.  IV. 

Reg.  Gen.  5  Car.  1.  that  no  debts,  without  s^- 
cialty,  shall  be  found  by  inquisition  for  debts  in  aid, 
unless  it  be  by  order  on  motion  in  open  court, 
or  unless  it  be  for  debts  due  to  the  kin^s  farmers^ 
not  to  be  limited  to  a  confined  construction  of  per- 
sons answering  the  description  of  king's  farmers,  but 
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it  to  be  ezteodad  to  all  penoM  beoomiDg  accountable 
to  the  crown  for  money  belonging  to  tlie  public  in 
their  handa.  The  mle  of  the  3rd  of  Will.  3.  that 
£ats  shall  not  be  granted  on  a  simple  contract  debt 
in  vacation,  unless  by  order  of  a  b«iron,  held  not  to 
be  intended  to  infringe  the  authority  of  the  chancel- 
lor of  the  Exchequer  to  sign  such  fiats.  Resu  v, 
Mowbray  and  othen,  2  Pri.  13.  bat  see  57  G.  3. 
C.U7.  $4. 

What  may  he  taken  under,"]  The  doctrine  of  crown 
process  having  priority  where  it  heart  teste  on  a  day 
subsequent  to  a  subject's  execution  on  a /./a.  under 
which  the  theriff  has  seized,  applies  to  cases  of  ex- 
tents in  aid.     Res  v.  SUrper  and  another,  6  Pri.  144. 

See  in  general  Rex  v.  iMmb,  13  Pri.  649. 

Queere  whether  an  assignment  made  by  deed  for 
benefit  of  cnditors  by  a  party  whose  goods  were  at 
the  time  in  possession  of  the  sheriff',  having  been 
taken  uoder  a  Ji.  fa.  a  writ  of  extent  coming  to  the 
hands  of  the  sbenff  after  assignment  executed,  and 
before  the  goods  were  sold,  and  whilst  the  sheriflf 
and  landlord  were  in  possessions-was  available  to  pass 
the  property  professed  to  be  assigned.    Rex  v.  Evans, 

A  parcel  made  up  by  a  banking-house  sealed  and 
addressed  to  another  banking-bonae,  containing  cash 
notes  and  checks  of  the  latter,  and  bills  of  exchange 
specially  indorsed  to  the  former  to  make  up  a  balance 
due  from  them  to  their  general  account,  and  depo- 
sited on  3  July  after  the  bank  was  shut  with  a  wo- 
man servant,  left  in  care  of  the  banking  house,  to  be 
given  to  the  postman  in  the  morning  of  the  4th,  who 
was  in  the  habit  of  calling  for  such  parcels  before 
banking  hours.  Held  to  be  seizable  under  extent  in 
aid  tested  2nd  July  and  returnable  6th  Nov.  and 
that  although  the  inquisition  finding  the  debt  due  to 
the  debtor  of  the  crown  debtor,  was  not  taken  till 
4th  Nov.  following :  because  the  circumstances  did 
not  amount  to  a  delivery  of  the  parcel  to  the  persons 
to  whom  it  was  addressed  or  their  agent,  and  there- 
fore conferred  no  right  of  property,  the  contents  re- 
mained in  the  bailing  house  at  the  risk  of  those 
who  made  up  the  parcel  and  were  still  under  their 
oootioul.  Secus,  if  it  had  been  delivered  to  the 
postman.    Rex  v.  Lambton,  5  Pri.  428. 

Priority  cf  extent  in  aid  tofi.faA  An  extent  at  the 
instance  of  the  crown  against  the  debtor  of  the  king's 
debtor,  being  both  tested  and  delivered  to  the  sheriff 
after  a  seizure  by  him  in  execution  under  a/. /a.  of  the 
goods  of  the  part^  on  a  judgment  recovered  at  suit 
of  a  subject  creditor,  attaches  upon  the  property  in 
the  sheriff's  hands,  while  they  remain  unsold  in  virtue 
of  the  king's  prerogative  right  of  priority  in  execution 
of  the  crowtt^rocess.  GiUe  v.  Oreivcr  and  another 
in  re  Rex  in  aid  ef  Graver  v.  Ciiee,  12  Pri.  2.  See 
1  Y.  6c  J.  232. 

Wl^re  the  sheriff  seind  goods,  &c.  of  a  defendant 
under  a  ^. /a.  sued  out  on  a  judgment  recovered  at 
suit  of  a  subject  creditor,  and  after  the  seizure,  but 
before  sale,  an  extent  in  aid  issued,  tested  after  the 
seizure,  and  founded  on  a  commission  to  find  debts 
dated,  and  an  inquisition  taken  thereon,  the  same 
day  as  the  teste  of  the  extent  was  put  into  the  she- 
riff's hands  to  be  executed.  Hela  that  the  extent 
attached  on  the  goods  so  taken  while  remaining  un- 
sold in  the  sheriff's  hands.  Rex  v.  Gilet,  8  Pri. 
293. 

Diisentiente  Wood,  B.  on  the  ground  that  as  the 
fi'fti,  had  been  in  fact  and  in  law  executed  by  the 
seizure,  the  crown  procew  coming  to  the  sheriff  after 
seizure,  was  too  late  because  the  property  was  altered 
and  divested  out  of  the  debtor  on  seizure  by  the  she- 
riff which  is  the  perfecting  of  the  execution,  the  sub- 
sequent sale  being  merely  a  formal  part  of  the  she-, 
riff's  duty.    S.C, 


ihunre,  in  what  stage  of  the  execution  tibe  pfopatf 
in  the  debtor's  goods  is  divested  out  of  the  d^tor, 
and  transferred  to  the  judgment  creditor  "*.  or  whs 
an  execution  mlay  be  considered  as  executed?  S.C. 
See  Att,  Gen.y.  Fort,  8  Pri. 364.  n. 

Effect  of  before  inquisition  taken.']  An  exlmtit 
the  suit  of  the  crown  against  the  debtor  of  its  deter 
has  not  before  inquisition  taken,  the  efifect  of  dheit- 
ing  the  crown  debtor's  right  to  sae  his  debtor,  oi 
to  receive  the  debt  An  action  commenced  sl^  la 
extent  issued  against  the  debtor  of  a  crown  debtor,  ■ 
but  before  the  taking  of  an  inquisition  under  it,  aai 
proceeded  in  by  the  assignees  of  the  plaintiff,  (vks 
had  in  the  mean  time  become  a  bankrupt)  ia  ki 
name,  after  inquisition  taken,  and  the  debt  ao sued  fiv 
had  been  seized  under  it  into  the  hands  of  the  crova, 
and  an  anuweasmantu  issued,  -on  the  apiplicatieo cf 
the  bankrupt  after  issue  joined.  Held  to  have  ben 
well  proceeded  in,  and  the  court  discharged  a  nde 
for  setting  aside  the  verdict  obtained,  and  enterisg  a 
nonsuit,  which  had  been  granted  on  the  gTouad  tktt 
the  plaintiff  had  no  right  to  continue  the  smtuodv 
such  circumstances.  Lakenuin  v.  M*Adam,  8  Pn. 
676. 

Tit  le  of  third  penom  claimants.]  Parties  chiinag 
goods  which  have  been  found  by  inquisirioo  to  be 
the  proper^  of  a  defendant  nnder  an  extent,  untL 
shew  title  in  themselves,  and  cannot  unlen  tkit 
title  be  admitted  on  the  record,  object  on  the  deniBr- 
rer  to  the  proceedings  upon  the  extent.  Rex  v.  Sadly 
and  others,  1  Y.  &  J.  249. 

Qtutre,  whether  upon  an  inquisition,  a  venfict  fcr 
penalties  is  legitimate  evidence  of  a  debt  due  ta  iht  | 
crown.    S.  C. 

PROCEEOINOS   ON   EXTENTS    IK    AlD. 

Affidavit  of  danger  in  order  to  obtain  ^^at,  unier^ 
67  G.  3.  c.  1*17.  $  4.}    It  was  ordered  bj  the  ooaA^ 
of  Exchequer,  Trin.  1822,   that  no  fiat  for  an  ea^ j 
tent  in  aid  should  be  thereafter  granted  nnleas  ihi 
party  applying  for  the  same  or  some  persoa  or 
sons  on  nis  behalf  should  make   affidavit,    " 
unless  the  process  of  extent  for  the  debt  doe 
him  from  his  debtor  he  forthwith  issued  the  d4i 
due  to  the  crown  from  the  party  applying,  wouM  ba, 
in  danger  of  being  lost  to  the  crown.      Reg.  Gem» 
11  Pri.  160. 

The  Stat.  69  G.  3.  c.  1 17.  does  not  extend  to  ex^' 
tents  in  aid  commenced  before  it  passed.  JZcrv. 
Siaper,  6  Pri.  144.  - 

Affidavit  of  danger  in  order  to  obtain  jodge*s  fiilJ 
for  an  extent  in  aid,  is  not  legal  evidence  to  svppoitJ 
an  inquisition  under  the  extent.    Rex  v.  Hon^towtr^^ 
11  Pri.  29. 

Other  affidavits  for  obtaining  ei  tent  in  aid.]  TW  4* 
legation  required  to  be  made  in  the  affidavit  to  foa»3  ■£ 
extent  in  aid,  that  the  debt  has  not  been  sued  for  ia 
any  other  court,  cannot  he  dispensed  with  ;  nor  can  ifaa" 
crown'a  accountant  be  permitted  to  abaiidon  anothat 
mode  of  proceeding  previously  elected  by  him  for  thft 
recovery  of  his  debt,  for  the  purpose  of  enabling 
to  make  that  allegation.  The  crown's  debtor 
not  have  a  diem  elausit  extremum  in  aid  alter  tht 
death  of  his  debtor  against  the  estate,  unlas  the 
debt  have  been  found  in  the  lifetime  of  the  deoeaieiL 
Hippesley,  Ex  parte,  2  Pri.  379.  J 


i 


The  affidavit  made  to  obtain  the  fiat  of  a  baron  for : 


extent,  need  not  contain  any  allegations  tending  Itj 
shew  that  the  party  on  whose  behalf  the  appticatios  j 
proceeds,  is  without  the  restraining  provisions  of  Sfl 
Geo.  3.  c.  117  ;  or  that  it  should  set  oat  the  oodA^j 
tion  of  the  bond  for  that  purpose.  It  is  enough  tkilj 
the  baron  be  satisfied  that  there  is  ground  forgreal»j 
in^  a  fiat  for  the  extent.  The  statute  does  not  ra»^ 
quire  that  such  a  coune  should  be  adopted,  nor  hit , 
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ected  in  any  respect  the  old  pnctioe  obMirsd  in 
preliminaiy  natten.     Rex  v.  DineUy,  9  Pri. 

hete  8  crown  debtor  is  entitled  to  an  extent  in 
by  the  practice  of  the  court,  it  is  not  necessary 
be  sboold  hare  the  sanction  of  the  revenue  so» 
rs,  or  of  the  officers  of  any  of  the  revenae  boards. 
«  57  G.  3.  c.  117.  a  manufacturer  liable  toda- 
>f  excise  on  the  articles  made  by  him  growing 
&om  day  to  day,  was  entitled  to  an  eitent  in 
dtboogh  he  gave  no  bond  to  the  crown »  but  it 

so  now.  See  $  4.  The  crown  is  entitled  to 
Cent  against  such  persons,  immediately  on  the 
es  being  stMnufactared,  although  not  charged 
such  duties.  Ret  v.  Will'Mms,  3  Pri.  75.  . 
e  capias  clause  of  Uie  writ  of  extent  is  not  usa- 
^ttfoIced  :  and  where  there  have  been  also  eflfects 
sufficient  to  satisfy  the  debt,  the  court  seemed 
ted  to  order  the  discharge  of  a  defendant  taken 

it.  OD  his  giving  secarity  for.  his  appearance  at 
^turo  of  tiie  wTit.  Rex  v.  Plow,  3  Pri.  94.  See 
.  i»liir»,  2Pri.  151. 

leic  the  produce  of  the  sale  of  an  estate  under 
tent  which  is  subject  to  a  mortgage,  has  been 
ttto  court,  there  must  be  a  reference  to  the  de- 
^iffiembrajioer  to  ascertain  what  is  doe  on  the 
age.  Rex  v.  Coembtt,  1  Pri.  207.  See  pott,  xliL 
;  court  will  not  give  a  defendant  leave  to  tra- 
in extent  in  aid  who  has  let  the  time  for  plead- 
ss  without  doing  so,  on  failure  of  motion  to  set 
the  proceedings.  Rex  v.  Cibb$,  7  Pri.  633. 
tefeodaot  cannot  enter  a  claim  and  traverse  an 
ition  after  motion  to  quash  the  proceedines  on 
rits  which  were  satisfactorily  answered.  Sex  v. 
y,  4  PH.  323. 

sr  the  defendant  has  obtained  time  to  plead  to 
ent,  he  cannot  take  any  objection  to  the  affi- 

0  which  it  is  founded  hv  motion.    The  proper 
is  to  crave  oyer  and  demur.    Rex  v.  Rippon 

hen,  3  Pri.  38. 

inquisition  on  a  writ  of  extent,  it  was  found 
!fendant*s  property  had  been  sebed  by  the  she- 
td  in  part  sold  under  several  writs  of  JLfa. ; 
irt  of  tnem  had  also  been  taken  under  distress 
It ;  that  before  the  extent  issued,  but  after 
under ^.  Ja.  and  entrv  by  distress,  and  while 
>perty  was  in  the  sheriiirs  possession,  defendant 
ed  it  by  indenture  to  the  claimants,  on  trust 
teral  benefit  of  his  creditors,  who  might  chuse 

1  benefit  thereof :  and  the  sheriff  thereupon  re- 
that  he  had  also  seized  the  same  property  into 

ig*8  hands,  under  and  by  virtue  of  the  writ  of 
which  had  issued  and  come  to  his  hands  sub- 
dy  to  the  seizure  under  the  wiits  of /?. /a.,  and 
I'log  by  distress ;  and  that  he  held  toe  same 
e  money  arising  b^  the  sale  subject  to  legal 
The  assignees  claiming  the  property,  pleaded 
ientuie  of  assignment,  and  averred  Utat  after 
made,  and  before  issuing  the  extent,  defendant 
ed,  and  claimants  took  possession  of  the  pro- 
oder  the  deed,  and  that  at  the  lime  of  issuing 
&nt  they  were  entitled  to,  and  possessed  of,  the 
upon  the  trusts,  &c.,  and  that  the  said  inden- 
ts made  bond  fide  and  without  fraud  for  the 
,  &c.  Rex  V.  Evans,  9  Pri.  366. 
lications  to  that  plea  by  the  Attorney  General, 
log  the  possession  by  and  title  of  the  assignees 

terms  of  the  plea,  were  held  specially  de- 
»le  as  traversing  an  immaterial  averment  and 
age.      Held  also,  that  an  inducement  to  some 

replications  alleging  the  fact  of  the  sherilTs 
ion  at  the  time  of  making  the  indenture,  &c. 
d  by  the  inquisition,  did  not  cure  the  infer* 
of  a  snbaequent  traverse  to  the  same  replica* 
Ibe  ponessionby  the  assignees.  S.  C. 
1  imfoisition  on  an  extent  in  aid,  it  is  su6F.- 


dent  that  the  preaecator  of  the  extent  be  found  to  be 
indebted  to  the  crown  (generally)  at  the  time  of  tak- 
ing the  incjuisition,  without  stating  the  amount  of  the 
debt,  or  tne  time  and  manner  ^  its  accruing  due. 
Eex  V.  Frankim,  5  Pri.  614. 

I'berefore  if  an  inquisition  find  the  crown-debtor 
indebted  in  a  sum  certain  for  duties,  &c.  due  between 
two  given  periods,  and  on  the  trial  of  a  traverse  of  the 
crown's  debt,  nudo  et  formd,  it  be  proved  that  the 
debtor  was  indebted  at  the  time  of  the  inquisition  in 
a  different  sum  for  duties  accruing  for  a  different  pe- 
riod, it  is  not  a  fatal  variance ;  for  the  alfegation  of 
the  amount  of  the  debt,  and  of  the  period  for  which 
it  was  due,  is  not  of  the  substance  or  the  issue,  and 
may  be  rqected  as  surplusage.  It  is  enough  if  there 
he  any  debt  in  fact  doe  to  the  crown  at  the  time  of 
taking  the  inquisition  to  sustain  the  proceedings ;  for 
the  being  indebted  to  the  crown  is  the  basis  of  the 
extent.    S.  C. 

The  court  will  not  interfere  to  assist  a  purchaser, 
for  valuable  consideration,  of  an  estate  sened  under 
an  extent  aeainst  the  vendor,  for  which  he  has  paid 
the  principal  part  of  the  purchase-money,  and  olfers 
to  pay  the  remainder  to  the  ciown,  or  tq  give  up  the 
estate,  on  satisfection  made  to  himself.  Such  things 
are  matter  of  arrangement,  and  can  only  be  effected 
by  the  consent  of  the  crown.  Her  v.  nollier,  2  Pri* 
394. 

A  defendant  taken  into  custody  under  an  extent  in. 
aid  (the  sheriff  having  also  seised  his  property, 
being  mora  than  suiBcaent  to  cover  the  oemand), 
was  ordered  to  be  discharged.  Rex  v.  Kinnear,  3  Pri« 
536. 

Where  his  property  (seind  and  returned)  is  or^ 
dered  to  be  restored  to  him  on  his  giving  approved 
security,  and  it  is  delivered  up  by  t^  sherifr  before 
the  securinr  be  approved,  the  remedy  must  he  against 
the  sheriff  for  not  having  the  property  forthcoming, 
not  against  the  party  for  not  having  such  security. 
S.  C. 

The  court,  on  application  of  claimants,  will,  by 
rule  to  show  cause,  order  a  venditioni  exponas  to  issue 
before  the  due  time  arrive  for  selling  the  goods  of  a 
bankrapt  seind  under  an  extent,  on  an  affidavit  that 
it  would  beneBt  the  bankrupt's  estate,  because  the 
price  is  expected  to  fall,  &C.,  the  sheriff  to  pay  the 
proeecntor*s  demand  into  the  hands  of  the  deputy  re- 
membrancer, to  the  credit  of  the  cause,  ana  the  re- 
mainder to  the  assignees,  the  defendants  (the  claim- 
ants) paying  into  court  1001.  beyond  the  amount  of 
the  debt  claimed  by  the  prosecutor.  Rex  v.  Crrppt 
and  others,  3  Pri.  606. 

If  a  greater  sum  than  is  actually  due,  and  costs, 
have  b(«n  levied  under  an  extent  in  aid  out  of  per^ 
sonal  effects,  the  court  will,  on  motion,  order  the  sur- 

{>lus  and  costs  of  the  proceeding,  which  have  been  so 
evied,  to  be  refunded  to  the  defendant,  together  with 
the  costs  of  such  an  application.  Rtx  v.  Edwards, 
1  Pri.  448. 

The  court  will  order  the  residue  of  the  proceeds 
arising  out  of  an  extent  after  the  demands  of  the  crown 
have  been  satisfied,  to  be  paid  into  court  to  the  credit 
of  the  cause  (the  crown  and  sheriff  consenting),  and 
in  particular  cases  they  will  order  that  the  amount  be 
laid  out  in  the  purehase  of  exchequer  bills*  Rex  v. 
Freame,  1  Pri.  299. 

Where,  on  a  judgment  for  the  crown,  in  an  aciioii 
for  penalties,  an  extent  was  issued,  and  a  levy  made 
by  the  sheriff,  and  whilst  tiie  money  levied  was  in  the 
sheriff's  hands,  the  defendant  brought  a  writ  of  error ; 
the  court,  on  application,  ordered  the  money  to  be 
paid  by  the  sheriff  to  the  officer  of  the  ciown,  not- 
withstanding it  was  objected  that  if  the  judgment 
were  reversed,  the  party  would  not  be  able  to  obtain 
a  writ  of  restriction,  but  would  be  driven  to  a  petition 
of  right :  the  court  holding  that  tlie  crown  could  not 

fi  R 


xtii 


A  DIGESTED  INDEX  TO  THE 


be  pUoed  in  a  wone  nliifttioQ  than  %  9v!bjiNt  under 
sinilar  ciwatmtanceB ;  and  tbat  the  court  coaki  not 
take  notice  that  greater  <iifficaUMa  eaisted  in  obUtatng 
restitution  from  the  crown  than  from  the  uibject. 
Rtx  V.  Burnt,  1  Y.  &  J.  57^ 

The  laniUoiid  of  premiios  on  which  ^ooda  have 
been  aeiied  under  an  extent  in  aid,  is  not  entitled, 
noder  8  Ann.  to  call  on  tbe  shenff  to  pay  twelve- 
months' rent,  due  before  the  teste  of  the  writ.  Ret  t. 
De  Caux,  2  Pri.  17. 

Where  an  eitent  had  issued  in  aid  of  a  company 
not  incorporaledy  and  the  inouisition  found  that  their 
debtor  '« tca$  ind*btid  loL.cc  U./'  two  of  the  com- 
pany who  had  exeeuted  the  usual  bond  to  the  crown 
aa  taken  fram  joint  insurance  eeropaniesi  under 
22  G,  3.  c«  48,  on  behatf  of  themselves  aid  the  eem- 
pany,  "  and  the  other  paitners.and  proprieters  of  a 
certain  society  called,"  &c. :  Held  sMflkient,  on  mo- 
tion in  arrest  of  judgment,  and  that  all  the  individual 
members  of  the  company  need  net  be  named.  Bn  v. 
UamtbaUom  and  othert,  6  Pri.  447.  RumtboUom  v. 
Hex  in  Error,  7  Pri.  570. 

A  lecitol  in  a  writ  of  extent,  that  "  two  penena  aie 
indebted"  to  the  ciown  by  bond  generaily,  is  suffi- 
cient to  authorise  a  command  to  the  sheriff  lo  inquire 
of  debts  due  to  such  two  persons  "  on  behalf  of  them- 
selvee  and  a  certain  society,  called,"  fitc    Sk  C. 

Where  the  crown  debtor  has  debts  due  to  him 
jointly  with  others  who  are  net  debtors  to  the  crown, 
and  would  therefore  net  be  entitled  to  the  crown 
process ;  an  extent  may  issue  for  such  joint  debts. 

An  inquisition  returned,  finding  special  matter, 
without  drawing  and  stating  pome  oenelusion  as  a 
feet,  is  bad,  and  will  be  quashed  on  motion,  e.  g.  if  it 
find  that  money  aiisiDg  from  the  efiecta  of  A.  had 
•  been  placed  in  the  hands  of  B.  a  banker,  as  the  pro- 
perty of  A.  by  C.  and  D.,  his  assignees,  under  a  com- 
mission since  superseded ;  but  that  A.  was  then  in- 
debted to  B.  in  a  larser  amount  than  the  money  so 
placed  in  his  hands,  which  still  remains  owing,  unless 
B.  has  a  right  to  retain  the  seme  towards  (bscharging 
the  said  debts.    Rix  v.  Skerwotd,  3  Pri.  *269. 

Quart,  Whether  a  set  off  can  be  pleaded  against 
a  daim  enforced  bv  extent  1  S.  C. 

Where  the  inquisition  has  been  so  quashed,  it  is 
neoesaary  to  issue  a  new  wiit,  the  former  having  been 
setorned.  S.  C. 
.  Where  a  wire  fama$,  founded  on  an  inquisition, 
ttisrecitee  the  inquisition,  and  therefore  fixes  b^  such 
recital,  a  day  on  which  the  debt  bad  been  found  to  be 
due,  differing  from  the  same  dav  named  as  in  the  in- 
quiaitiob,  tbe  Court  will  give  leave  (on  cause  being 
shewn)  to  amend  the  writ,  on  payment  of  the  costs, 
&c.  even  after  the  defendants  have  pleaded.  Rex  v. 
Sc0»,4Pri.l81. 

A  plea  to  an  extent  in  aid,  stating  that  defendant 
had  accepted  a  bill  drawn  upon  him  by  the  original 
debtor,  end  which  did  not  become  due  till  the  day 
after  tbe  inquisition  was  taken,  is  good,  although  the 
defendant  had  refused  payment,  and  the  oiiginal 
debtor  to  the  crown  had  been  obliged  to  take  it  up. 
Bex  v.  Dmmtm,  Wightw.  32. 

Tbe  Court  will  not  give  judgment  as  if  the  plea 
were  confcsaed,  for  defondanu  (claiming  as  assignees, 
the  goods  of  a  bankrupt  seized  under  an  extent)  on 
motion  for  that  purpose,  where  the  attorney^general 
haa  not  demurred,  replied,  or  otherwise  proceeded. 

Semble,  however,  they  would  grant  a  writ  of  amaseat 
nwnus  in  sueh  a  case.  Rex  v.  £iMm  and  another, 
awgnee$,  6  Pri.  480. 

Setting  osi^e.]  The  Court  will  eitend  time  for  as- 
signees to  appear  and  claim,  where  a  question  raised 
by  motion  to  set  aside  proceedings  under  an  extent,  is 
undisposed  of.     Rex  v.  Hambloioer,  11  Pri.  29. 

A  jfittt  quashed  quia  improwU  emtnutvit,   and  the 


extent  in  aid  issued  thereon,  set  asiAeea  lasisastf 

affidavits,  that  tbe  inquisition  on  wtiieb  the  jbt  v» 
obtained  and  the  extent  sued  out,  was  made  viihart 
viva  voee  lestimoay  to  the  juiy  ef  the  eiirteMssCie 
debt,  and  that  they  found  the  debt  to  bedaeaU^ 
on  the  afiUavit  of  danger  made  by  the  poMcetaB* 
the  extent.    S.  C* 

The  crown  debtor  took  out  an  extant  agunfthi 
debtor  for  a  large  aum,  a  small  part  of  wkiek  «*■  ^ 
putable  on  his  own  shewing,  the  extent  is  uotvndia 
loto.     Rex  V.  Sherif,  1  Awt.  190. 

The  claim  of  an  indorsee  against  the  dituv  ef  a 
bill  of  exchange  on  non-payment  by  the  uiiiftir,  ii 
an  original  debt  on  which  the  debtor  ef  the  oeini  my 
sue  out  an  extent.    S.  C. 

Crediton  ef  a  delbndant  in  extent  in  aid,  Itefe  apt 
such  an  interest  in  the  property  as  to  entiije  thai* 
move  to  set  it  aside  for  thew  benefit,  though  jsM  b 
tbe  applieatioB  by  the  defendant ;  aetf  ^.  if  they  kal 
obtained  judgment.    Rex  v,  Mkm,  2  Pri.  151. 

An  extent  in  aid  against  the  bsldy  ef  a  defeated 
may  be  issued,  Uiough  not  applied  for  in  opea  oNrt. 

A  rulerobtained  lo  set  aeide  an  extent  in  ail,  duali 
in  all  cases,  be  served  en  the  crosvn  efficen  of  the  d^ 
pnitment  of  the  revenue  to  which  tbe  prosecate  tf 
the  extent  is  indebted,  to  give  them  an  eppmbiaiijif 
coming  before  the  court.    8.  C. 

If  a  party,  nroceediag  hf  extent  in  aid,  oe  ladr 
a  debt  due  to  the  erown  as  does  not  anteiie  thrt 
process,  be  at  the  seme  time  really  a  dehtor  bjM 
a4ao,  that  does  not  operate  to  renaofve  the  lAjeetiB' 
S.C. 

An  extent  will  not  be  set  aside  for  irregabntf,*' 
less  the  person  objecting  apply  before  tbe  nde,  xnln 
a  vendUvmi  expmae  of  the  effects  which  have  tai 
levied.    S.  C. 

Theroletoclahnianot,pers0,  notice  of  the  ixteaM 
aide.    S.  C. 

The  Court  will  not  set  aside  an«ilent  in  aid,  «i  fit 
ground  the  debt  levied  under  it  is  of  greater  aiaig 
than  the  debt  sworn  to  be  due  firom  the  origiBal  dW 
of  the  crown,  although  tbe  parly  moved  it  ea  ■ 
oenditienof  paying  the  crown's  debt.  JRcrv.  Bsaai^ 
\  Pri.  394. 

Amending,']  The  Court,  on  motion  cppaBill 
counsel,  omered  an  amendment  of  a  writ  oteikatr 
sued  to  find  debts,  to  be  made,  by  inserting  ti 
word  *'  teecnd,**  being  tbe  day  of  the  moaSh  oe 
the  extent  in  fact  issued,  and  on  which  thejbtl 
date,  a  blank  baring  been  left  in  the  pvooeis  ke^ 
day  of  the  month,  which  was  not  supplied*  net  u| 
the  omission  observed  till  after  the  inqnisiiioa  ttU 
thereon  had  been  returned  into  court.  Kcr  t.  Jm^ 
and  another,  9  Pri.  483. 

On  a  motion  opposed  by  counsel,  theoonrti 
ed  an  amendment  of  a  writ  of  extent  in  aid  ' 
.find    debts   by  inserting  therein   the  worn 
bein^  the  day  of  the  month  on  which  tbe 
fact  issued,  and  on  which  the  first  bore  date^  si 
having  been  left  in  the  process  for  the  dsf  oC^ 
month,  which  was  not  supplied,  nor  tbe 
observed  till  after  the  inquisition  taken  thereon ! 
been  returned  into  court.    S.  C.  e 

Leave  to  amend  given  to  tbe  Attorn^  Geavill 
terms  of  withdrawing  replication  of  nan  eti  J*^, 
and  paying  costs.    Rex  v.  Evans,  9  PiL  366.        < 

JaiuMg  new  irrit.]    The  oonrt  wfll  not  great  a  i 
writ  of  extent  of  the  dale  of  a  former  tested 
veara  before  on  the  ground  that  the 
been  since  found  to  have  been  further  indehmj 
crown,  and  to  have  had  at  the  time  ef  issoiagt 
fiat  extent,  property  not  then  known  to  haie 
longed  to  him,  and  though  his  goods  and  ch^ 
seind  and  sold  under  thnt  writ,  peodneed  tdfi 
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h  as  ffoiMntirff.bntmiwy  msll  p«it  df  die 

n's  oriffiMl  debt.    Bat  a  new  writ  of  praMlit 

ihouJd  be  iKueil,  which  may  be  dime  at  tny 

•n  appJieatioa  to  a  baton,  where,  while  the 

0  debt  be  aoialiified,  the  deieodaiR  becomes  poi- 
d  of  oewly-acqaiied  property.  Tk$  King  ▼. 
ify,7Fri.238. 

iKs;  5im/*f  Uvy  &nd  «y»ii<e>  and  see  Sbb- 
.]  The  sheiiff  sellhig  under  a  venditioni  expo- 
s  not  entitled  to  deduet  any  thing,  either  for 
eipeaces  orponnda|*oror  to  retain  such  a  deduc- 

t  miBt  vaake  a  return  of  the  whole  sum  produced 
c  sale,  when  the  court  oider  it  to  be  paid  over, 
;ting  poundage ;  and  he  must  move  the  court  for 
utra  aUowanoe  to  which  he  may  be  entitled. 
'.  Jones,  I  Pri.  206. 

ifaeriirbaB  no  right  to  levy  costs  or  pounda^,  or 

Kidntal  eipencea,  under  an  extent,  on  a  sunple 

ict  debt ;  neitber  has  he,  or  the  attorney  for  the 

mtioo  of  the  extent,  a  ri^t  to  receive  any  such 

ke.  under  a  compiomiae  in  consideration  of 

igfiroceedi]»s,from  the  defendant,  under  duress 

seizure.     R§x  v.  Ttdmarth,  6  Pri.  180. 

more  than   the  predse  debt  be  reeeived  by 

voder  such  circumstances,  they  will  be  or- 

to  restore  it,  and  to  pay  the  costs  of  an  ap- 

»D  to  the  coort,  for  the  purpose  of  obtaining  to 

;  and  SB  asngnee  of  a  bankrupt  defendant  may 

•   8.  C« 

!ba  morioQ  may  be  made  after  an  application  to 
ttde  the  extant  altogether,  which   has  failed. 

!  bill  of  the  solidlnr,  proaeonting  an  extent  for  the 

1  s^ast  a  tax  cdleetor  may  Iw  taxed.  Rex  v. 
iri<igtf  3  Pri.  280, 

I  dimff  18  not  entitled  to  poundan  upon  stamps 
'  pnBoiiiun  of  a  distribotor,  seised  under  an  ex- 

Rtx  V.  VUUn,  Wightw.  95. 
rii&  are  not  entitfad  to  poundage  on  money 

la  the  crown  debtor's  possession,  under  an 

against  him. 

f  oa  uMney  paid  by  the  suietiee  of  a  crown 

I  or  who  has  been  arrested  on  the  crown  process, 

erto  obtain  the  release  of  hife  penon. 

rifi  have  no  authority,  under  the  extent,  as 

>•  to  collect  debts  due  to  the  crown  debtor; 

tb^  receive  anch  debts,  they  cannot  make  it  the 

<i  of  a  charge  for  poundage  on  the  amount, 

.  VHUrs,  8  Pri.  687. 

:  sheriff  is  entitled  to  levy  costs,  under  43  G.  3. 

on  an  extent  af^ainst  a  collector  of  taxes:  and 
^nfft  poundage  is  included  in  the  word  chargest 
^7  be  levied ;  and  it  is  payable  where  the  money 
^  ia*  before  a  vendittotd  erpontu  has  issued,  al- 
^  that  proeeeding  is  obviated  thereby.  But  if 
^iry  agent  of  the  solicitors  for  taxes,  has  re- 
>  ^ay  money  from  the- defendant  as  costs  under 
Vf»  or  the  sheriff  has  taken  any  thing  for 
*oiti,  as  hailiff'ifeet  and  keeping  possession,  the 
"^11  order  them  to  refund.    Hex  v.  Collingridge, 

•oU. 

iheriff  cannot  retain  against  the  crown,  a  sum  of 
r  deposited  bv  an  a^nt  of  the  crown  to  cover  the 
CCS  of  a  sale  by  auction,  of  property  seized  under 
isttt  and  sold  under  a  venditioni  expana$.  Res 
«.  1  C.  &  J,  140. 

tts  are  not  recovenble  on  an  extent  in  aid  under 
3*  c.  108.,  although  sued  to  secure  the  stamp 
'  ^  policies  of  insurance  in  the  Iiands  of  an  in- 
>t  agent  of  the  company,  and  founded  on  their 
to  the  crown  for  the  due  oeyment  of  those 
t  and -although  the  debt  be  ot  such  a  nature  as 
a  umnediate  extent  might  have  been  issued  on 
'«»  V.  Boyle,  1  Pri.  484. 


r.T  The  oooftof  eifebMntt  wiu  not 
give  judgment  ae  if  the  plea  were  confessed  for  defend- 
ants' claiming  as  assignees  the  goods  of  a  banki\ipl 
seized  under  an  extent  on  motion  for  that  purpose, 
where  attorney  general  has  not  demurred,  repliedt 
or  othenvise  proceeded ;  but  tembie,  would  grant 
an  amoveoi  moMo.  Rex  v,  £imiu,  6  Pri.  480.  See 
Rex  V.  Hopper,  3  Pri.  40.  Rex  v.  Gtenny,  2  Pri. 
396. 

The  Coort  mil  not,  in  exercise  of  its  equitable  ju- 
risdiction over  extents,  ^rent  a  writ  of  amoveas  mamut 
to  release  property  seued  under  an  extent  in  aid 
against  a  debtor  in  a  more  remotadegree,  on  the  ground 
that  the  debt  which  ha'd  been  found  on  the  origfaml 
oommission  to  be  due  to  the  king's  debtor,  has  been 
subsequently  satisfied,  by  the  jpaymeat  of  bills  of  ex* 
change  dtpoeited  with  him  for  securing  the  debt ; 
if  it  appear  that  those  bills  were  not  the  botn  fUe 
property  of  the  pefnon  depositing  them*  wha  thereby 
committed  a  breach  of  treat;  because  the  court  wilt 
consider  that  the  resl  proprietors  of  the  bills  have  a 
paramount  claim  on  the  person  with  whom  they  had 
men  so  deposited,  if  he  has  been  satisfied  his  dM>t  by 
other  means.  And  as  between  the  difiStrent  debton 
to  the  king's  debtor,  no  one  of  diem  has  an  eouitabla 
claim  to  oe  relieved  from  any  burden  which  must 
consequently  fell  on  some  one  of  the  others.  Ree  v. 
Bladcett  and  another,  attigneei,  I  Pri.  96. 

The  Court,  on  motion  tor  an  amoMer  aunttis,  Where 
the  sheriff  bed  seised  debts  due  to  the  bankrapt  at  the 
teste  of  the  writ,  and  paid  to  his  aaaianeea  under  a 
commission'  of  bankruptcy  issued  afler  the  extent,  be* 
fore  the  taking  of  the  inquisition,  intimated  diat  thai 
was  not  regularly  a  subject  for  sumAiary  interference, 
but  ought  to  be  put  on  the  record*  Rex  v.  GUnny, 
2Pri.396. 

On  an  exrent  in  aid  (or  even  on  an  immediata 
extant),  where  goods  and  chattels  of  the  debtor  have 
beeB'Seiaed  to  an  amount,  aoooiding  to  the  apmaise* 
meat,  beyond  what  is  sufficient  to  satisfy  the  oebt  chie 
to  the  crown,  the  debtor's  lands  cannot  be  sold. 
Under  such  cifcnmstances  the  Conrt  vrill,  on  motiout 
grant  an  amooest  faafiat  (by  an  order  to  show  cause) 


on  the  defendanta  paying  into  the  reodpt  of  the  £x« 

Rex  V.  Hopper, 
3  Pri.  40, 


chequer  the  debt  without  ttie  coats. 


Costs  are  not  recoverable  where  gooda  and  lands 
are  soiaed,  the  goods  alone  being  more  than  sufficient 
to  pay  die  debt  levied,  not  even  in  the  case  of  an  inn* 
mediate  extent;  and  stat.  26  G.  3.  c.  36,  does  not 
give  the  crown  a  right  to  costs,  in  cases  where  it  is 
not  necessary  to  resort  to  a  sale  of  the  lands.    S.  C. 

Quetre,  Whether  in  the  case  of  landa being  actually 
sold  under  an  extent  in  aid,  the  prosecutor  would  be 
entided  to  costs  1  S.  C. 

The  Court  will  not  grant  an  amoi>aas  maims,  to  re* 
move  the  king's  hand  from  partnership  property  seiaed 
under  an  extent,  against  one  of  the  nrm,  in  the  first 
instance.  The  course  is,  to  apply  for  a  reference  to  the 
deputy  remembrancer,  and  tnat  he  ma^  report  an  ac- 
count of  the  joint  and  separate  property,  when  an 
anuMfeai  manm  may  be  obtained  by  consent,  on  giving 
security.     Rex  v.  ttoch  and  othert,  2  Pri*  198. 

Appeal  to  House  of  Irf>rds  io  Extents.  See  Ilousa 
or  Loans. 

FALSE  RETURN.    See  SaiBirr. 

FINES,  AMlftitaAMENTS,  AND 
RECOGNIZANCES. 

RecognisanoSS  «t(f«atci{  into  the  Exchequer  may  be 
diecbar^,  mitigated,  or  compounded  by  the  Conrt, 
according  to  the  equity  and  circumstances  of  the  case. 
Qtuere,  whether  the  Courts  of  quarter  sessions  call 
now,  in  any  case,  since  September  1822,  send  the  es^ 
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tiMte  of  IbileMI  noognttueeB  tak«&  before  llMn,  or 
jnitioes  of  the  peace,  iato  the  Eichequer.  Vkk  3  G.4. 
C.  46.  B§eogni%aiia  of  Joteph  PeiUne,  .13  Pii.  299. 
.  The  Coun,  wiU  not,  upoo  ao  application  todncharge 
an  amerciameot,  enter  into  a  dinraied  question  as  to 
the  falidity  of  the  practice  of  the  doart  of  Sewere.  £x- 
farU  Taylor  und  Othen,  3  Y.  &  J«  91. 
•  Where  A.  was  fined  by  commissioners  of  sniwri  for 
refosins  to  be  re-sworn '  upon  a  standing  jor^,  the 
Court  discharged  the  fine,  it  being  admitted  that  it  was 
not  usnal  to  re^swear  the  juiy,  except  upon  the  issuing 
of  a  new  commiasion.    S.  C. 

A  fine  estreated  cannot  be  applied  to  pay  the  ex- 
pencea  of  the  prosecution,  though  a  part  m«y  be  remit* 
ted  by  virtue  of  wamnt  under  prerogative  seal  before 
the  estreat;    Hex  v. ,  2  Anst.  523. 

Under  circumstanoes,  the  Court  refused  not  only  to 
Aacharge  the  rec<M;nianoe  of  three  persona  bound  for 
the  appearance  of  one  of  them,  the  principal,  at  the 
quarter  aesaions,  to  answer  a  charge  of  misdemeanor, 
but  even  to  respite  it  generally  till  further  order.  Rt 
Clark,  11  Pri.  730. 

They  also  refused  to  lespite  process  for  a  longer 
time  than  till  the  following  tenn»  considering  it  a  case 
for  suspending  process  from  term  to  term  only. 
fi.C. 

A  defendant  having  been  committed  to  prison  on  a 
forfeited  recognizance,  whereby  his  wife  and  fiimily 
mra  become  burthensome  fo  the  parish,  is  not  a  auffi- 
laent  gnrand  for  the  discharge  of  the  defendant  from 
such  recognisance.  Rex  y,  Staneher,  3  Pri.  261. 

The  ccndition  of  a  leoognizanoe,  retarned,  filed,  and 
«ntolled  as  of  record,  cannot  be  varied  by  a  rale  of 
Court.  Where  A.  entered  into  a  recognizance  to  pay 
to  the  king  a  certain  sum,  or  snch  sum  as  B.  shonld 
award ;  and  afterwards  by  rule  of  Court  C.  was,  by 
conaent  ofparties,  snbstitated  as  arbitrator  in  lien  of 
B.,  and  Cf.  made  his  award :  Held,  that  the  reoog- 
Bixance  was  not  forfeited  by  the  non-perfonnanoa  of 
the  award  of  C.    Jiex  v.  Biugham,  3  Y.  &  J.  101. 

The  stats.  3  O.  4.  c.  46.  and  4  G.  4.  c.  37.  do  not 
mist  this  Court  of  its  jurisdiction,  where  forfeited  re- 
cogoizancea  hnve  been  actually  estreated  into  it  from 
an  inferior  juriadiction.  EiparU  Petiow,  M *C1.  111. 
.  Where  the  Court  refuse  to  diBchaive  a  recognisance, 
they  have  povrer  to  mitigate  the  penalty.  In  rt  Hooper, 
M'Cl.  578. 

A  person  of  the  age  of  sixteen  is  competent  to  enter 
into  a  recognizance  coiKtitioned  to  prosecute  on  a  cri- 
minal charge;  and  if  it  be  foifeited  and  estreated,  the 
Court  will  not  discharge  it,  unless  a  sufficient  case  for 
relief  be  made  out.    Rrpmrte  WiUiame,  M*C1.^3. 

Instance  of  the  exerci&e  of  the  power  of  the  bnrons 
to  respite  proeess  issued  in  respect  of  fines  imposed  at 
the  assizes  upon  inhabitants  of  towns,  &c.  on  present- 
ments when  estreated  into  the  Exchequer,  upon  sum- 
mary application  on  reasonable  grounds. 

Mode  4>f  obtaining  the  order  of  the  Court  for  that 
pnrpoae* 

Such  orders  will  not  ordinarily  be  made  indefinitely 
or  until  further  order  generally,  but  merely  from  term 
to  term*  (On  the  lord  treasurer's  remembrancer's 
side.)  In  the  matter  of  a  fine  set  upon  the  Inhabi' 
tanU  of  the  city  of  Norwich,  11  Pri.  766. 

The  Court  will  not  discharge  the  estreated  recogni- 
sance of  a  surety  of  another  for  the  performance  of  an 
order  of  sessions,  where  in  consequence  of  non-per- 
foimance  of  the  condition,  the  act  of  the  principal  has 
subjected  a  parish  to  expense,  upon  motion  made  on 
the  ground  of  the  poverty  of  the  party  only,  unless  the 
parish  officere  will  consent  to  the  application. 

Nor  will  the  Court,  in  any  case,  grant  a  role  re- 
quiring the  parith  qffieen  to  shew  cause  why  a  party 
making  such  an  application  should  not  be  dischaived. 
Z«  ?v  SiutVi  recognizance,  13  Pri.  3. 


Eetwat  of  foifeited  rBrngnianee  disAcged  caUd* 
tion,  under  4  G.  3.  c.  10.  Opeiatioa  ui  at* 
stroction  of  that  statnte  with  refeiencs  to  ittafaJKl, 
and  the  nature  of  the  paiticulai  case,  andtbeaRn* 
sUnces  of  the  applicant,  and  what  he  had  almdyci- 
dured  in  consequence  oftheforfettmeof  kbreeopir 
zance.     Rex  v.  Cartntan,  11  Pri.  637. 

The  duplicate  of  fines,  iasues,  anerctsBiaili,  od 
forfeited  recognizances,  required  tobeddifnedim 
the  Exchequer  by  the  clerk  ol  the  peace,  aader  3G.i 
c.  46.  s,  14.  most  be  delivered  in  on  oath.  £xp«tt 
Hodaon,  clerk  of  the  peace  of  CumberlawA,  2  Y.  &  J. 
142.  t—    J 

Infancy  not  a  ground  for  discbarging  a  MM  »- 
cognizance  to  appear  at  the  assizes  to  pioseaie  is 
felony.  £jr  parte  WiUiam,  (forfeited  leconiaia) 
13Pri.673, 

Compoamding]  This  Court  has  now  no  iandaetiw, 
either  under  4  G.  3.  c.  10.  or  the  standing  mit  d 
privy  seal,  (whereby  ii  ia  empovrered  to  diflehsi|i. 
mitigate,  or  -oompoand  forfeiUuea,  or  penaKtiei  » 
treated  into  it  from  other  Courts,)  over  tccogaiztBrfi 
forfeited  at  quarter  aeasions,  whereof  the  yearly  df 
plicate,  or  certificate,  requited  by  3  G.  4.  c  46.f  li 
has  been  delivered  into  the  Gonrt.  Res  v.  Hexlam, 
M*Cl.  &  Y.  27. 

Therefore,  where  a  recogniaance  for  appcariagfli 
preferring  an  indictment  at  a  Court  of  quarter  mbm 
bad  been  forfeited,  and  certified  into  th«  Coaft;sil 
the  forfeiture  had  been  levied  by  the  sheriff  of  At 
county,  pursuant  to  3  G.  4.  c.  46.  theCoaitkeU,  ifccy 
were  not  authorized  to  order  the  diaehsigeof  the  is* 
cognizance,  although  the  justice  of  peace,  befemfcyi 
the  recogniianoe  had  been  takes,  (M  not  eea^jvik 
section  4,  by  givinc  the  party  bound  a  wiriiea  • 
printed  notice  of  the  time  and  place  at  wkick  thi 
sessions  vrere  to  be  holden ;  mod  the  party  had  aa* 
plied  for  relief  at  the  ensuing  quarter  utiiiinwi,  vhn 
was  refused. 

The  Court  still  kas  jnriadictioD  over  pcnslfiei,  kh 
feitures,  &c.,  occurring  at  aaaiaea.  Rex  v.  Hedi^- 
M'Cl.  &Y.  27. 

Recognizance  of  bail,  wben  diachaiged  by  cien'i 
neglect  to  try  a  revenue  inform&tion.  See  Atlmmf 
qeneral  v.  Bear^  6  Pri.  89.  post,  tit  Tauu  ^ 
tice  of. 

Fines  on  jurors.    See  Jury.  ^ 

Fines  belonging  to  lords  of  manors    See  Rcii* 


NVX. 


FIXTURES. 


Fixtures  demised  with  a  paper  miB,  and  losl^ 
the  tenant  in  the  manufacture  of  paper,  are  sot  f ' 
to  be  seised  under  an  extent  for  duties  upoa  { . 
owing  by  the  tenant  to  the  crown,  as  nteonh  nil 
making  of  paper,  in  the  custody  of  the  leoaat,  nrfi 
34  (xn  3.  c.  20,  §  27.  Attorney  Geueni  v.  Gm 
and  othert,  (upon  an  extent.)   3  Y.  &  J.  333. 

FORMA  PAUPERIS. 

If  it  appears  that  a  plaintiff  has  no  meriltfji 
cause  of  action,  the  court  will  dischaige  an 
authorising  him  to  sue  in  formd  paupms— a  ' 
order  allowing  a  plaintiiF  to  sue  in  forme  p 
must  be  made  a  rule  in  court,  before  the  coait 
entertain  a  motion  to  dischaige  it. — SemUt,  tkli 
action  for  penalties  is  not  within  stat.  11  fl.  7.  e.  T 
Hairai  v.  Joknten,  1  Y*  &  J.  10. 

Where  an  order  was  made  pendente  lite, 
the  plaintiff  to  prosecute  his  action  imferme 
and  an  application  by  the  defendant  for  secaritfl 
and  taxation  of,  the  coata  previously  incurred,  vsiij 
made  till  nearly  two  yeaia  afterwards ;  the  Cowtg 
fused  the  application, .  and  alhnred  a  ratroif*^ 
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tUon  to  ibe  order.    Jmm  ▼•  Pmti,  M*D.  &  Y. 


GAME. 

^Q  appeal  aoaimt  a  conviction,  under  13  O.  3. 
0,  by  a  magiatiate,  for  illegally  killing  game,  the 
ier  setsions  may  either  mder  payment  of  the 
ilty  or  imprisonment ;  bat  aix  order  of  the  justicet 
iep  in  confinement  for  two  dayi  during  the  lesiiona 
ot  a  commitment  in  execution  for  this  ofieoce, 
;fa  most  be  for  three  months  if  at  all.  The  recog- 
oce  of  a  surety  tjdcen  for  trying  the  appeal  and 
nff  the  penalty  with  costs  on  affirmance,  is  bad, 
after  being  estreated  was  discharged*  JRcr  v.  B«^ 
',  3  AnsL  898. 

HABEAS  CORPUS. 

habeas  evrpm  will  not  be  granted,  to  enable  a 
idant  in  an  information,  confined  in  a  oountnr 
,  under  sentence  of  another  court,  for  a  libef, 
ttend  at  Westminster  to  conduct  his  defence 
oaoo.  The  appHcatioo  should  be  made  to  the 
;  by  whom  the  defen4ant  was  sentenced.  Att, 
V.  Hunt,  9  Pri.  147. 

seaman  who  had  been  taken  from  on  board  a 
>g  l<>gKcr  at  sea,  by  the  crew  of  a  revenue  cutter, 
landaf,  and  delivered  into  civil  custody,  without 
warrant  or  authoriu,  and  who  was«  whilst  in 
custody,  charged  with  a  capiat  on  an  information 
nuggliDg,  under  which  he  was  removed  to  New- 
by  habeoM  eorput,  at  the  instance  of  the  crown, 
coaaBDitled  thence  to  the  Fleet  by  this  court :  or- 
I  by  the  court  to  be  discharged  uoconditiooally, 
otioo.      The  Attanajf  Gen^  v.  Golden,   12  Pii. 

le  delay  which  had  occurred  in  making  the  appli- 
K,  beld  to  be  no  objection  to  a  motion  of  this  na- 
in  such  m  case.    S.  C. 

anoval  of  a  prisoner  for  contempt,  to  take  his  trial 
tijury  in  another  county.    R$  Wetton,  1  Tyr. 

HOUSE  OF  LORDS. 

mdletian  (appeUatt)1,  An  order  made  by  the 
t  of  £xchequer,  conseauent  upon  a  judgment  of 
irons,  in  the  matter  of  an  extent,  upon  facts  re- 
1  by  the  deputy  remembrancer  to  the  court,  on  a 
Dce  to  biro,  is  not  the  subject-matter  of  an  ap- 
0  the  House  of  Lords,  because  {temble)  it  is  a 
eding  at  law,  and  not  in  equity,  and  the  House 
0  appellate  jurisdiction  in  such  cases,  as  they 

0  many  of  those  substantive  independent  decretal 
i  which  are  from  time  to  time  pronounced  by 
i  of  equi^r* 

i  proceeding  by  writ  of  extent,  and  all  proceed- 
bereon,  interlocutory  and  final,  {$embU)  arepro- 
igs  at  law. 

i  25  G.  3.  c.  35,  does'  not  make  the  order  of 
mrt  to  aell  the  real  property  of  a  crown  debtor  an 
ble  proceedings  so  as  to  subject  it  to  the  imme- 
ippellate  jurisdiction  of  the  House  of  Lords, 
found  an  appeal  to  the  House  of  Lords,  the  party 

1  ixkust  put  his  defence  upon  the  record  so  as  to 
I  the  judgment  of  the  court  at  law,  upon  which 

t brine  a  writ  of  error,  and  he  may  then  appeal 
t  judgment  of  the  court  of  error  to  the  House 
nds :  or  he  should  file  an  English  bill  (or  bill  in 
in  the  exchequer)  to  establish  his  right  a^inst 
own*  wheut  if  he  do  not  obtain  a  decree  in  his 
he  may  at  once  present  a  petition  of  appeal  from 
■It  of  equity  to  the  House. 
iWe,  that  a  party  entitled  to  proceed  by  motion 
to  a  court  of  equity  under  the  various  statutes 
tiling  such  summary  applicatioiu,  is  not  thereby 
ded  from  filing  a  bill  in  equity  to  obtain  the 


appeal,  or  for  other  reaioMr  it  should  be  const<- 
dered  the  more  advisable  eourae. 

Qiitfre,  Whether,  when  a  debt,  originally  on  simple 
contract,  recovered  by  crown  process,  and  brought 
into  court  as  part  of  the  general  fund  which  was  the 
produce  of  sale  of  the  lamis  of  the  crown-debtor,  sold 
on  motion  under  25  G.  3.  c*  35,  can  be  considered  to 
be  proper  money  of  the  crown,  and  to  have  been  legally 
or  equitably  appropriated  to  the  drown,  on  and  from 
the  confirmation  of  the  Master's  report,  finding  the 
crown  intitled  to  a  certain  proportion  of  the  fund  from 
that  time,  in  consideration  of  the  debt  due ;  and 
whether  the  crown  is  intitled  to  the  accumulation  of 
the  dividends,  &c.  on  the  amount  from  the  same  time  T 
See  observations  on  this  case,  and  reference  to  autho- 
rities, at  the  conclusion.  fValt  and  otharit  Appel^ 
lanttf  and  Attorney  General,  Retpondent,  11  Frit 
643. 

HUNDRED. 

It  is  not  ground  of  error  that  the  plaintiflT  (in  an 
action  against  a  hundred,  on  41  G.  3.  c.  24 ;  and 
1  G.  1.  c.  5,  for  recovery  of  damages  for  injuiy  done 
to  him  1^  the  demolition  of  his  mills  by  persons  riot- 
ously assembled)  does  not  sllege  in  his  declaration  that 
such  demolition  was  felonious,  or  that  the  persons  vio- 
lently assembled,  acted  feloniously.  It  is  sufficient  to 
sanction  a  civil  action,  if  it  appear  from  the  allegation 
of  the  facta  done,  that  a  felony  nad  been  committed  bv 
them.  Beatton  and  oihert  v.  Ruikforth*  (In  Error.^ 
3  Pri.  48. 

HUSBAND  AND  WIFE. 

See  Appua  BANCS. 

It  is  not  an  objection,  to  an  application  on  the  part 
of  a  feme  covert  who  has  been  arrested  to  be  dis- 
charged out  of  custody,  founded  on  the  usual  ^^davit^ 
that  the  motion  was  made  late  in  the  following  term, 
because  such  an  application  does  not  prooeea  on  a 
mere  irregularity. 

Nor  will  the  court  order  a  feme  covert  making  such 
an  applicatiooto  pay  costa,  or  impose  any  terms  on  her, 
in  ordering  her  discharge,  though  plaintiff's  affidavit 
state  that  she  was  carrying  on  business  on  her  own 
separate  account,  that  the  action  was  broueht  for 
goods  furnished  to  her  in  the  way  of  her  trade ;  be^ 
cause  the  object  of  the  application  is  matter  of  right* 
CarlUU  and  othen  v.  Storr,  9  Pri.  161. 

IMPARLANCE. 

On  dedantion  in  covenant  running  to  greai 
length,  this  court  will  grant  an  imparlance,  although 
the  declaration  has  b<^n  filed  in  time  to  entitle  the 
plaintiff  to  a  plea.    Smith  v.  BtUkeUif,  2  Pri.  114. 

INFANT. 

Attachment  for  nonpayment  of  costa  by  procAciti 
amy.     Evan%,  tuing,  ^c.  v.  Davitp  1  Tyr.  345. 

INFORMATION. 

Putting  off  trial.]  Jhe  affidavit  made  by  a  de* 
fendant  in  an  information  for  penalties  by  the  attorney* 
general,  to  ground  a  motion  for  postponing  the  trial» 
on  account  of  the  absence  of  a  witness,  must  be  mi- 
note  and  circumsfantial  as  to  every  matter  stated. 
Att.  Ce*t.  V.  T}fs,m,  11  Pri.  229. 

The  trial  of  an  excise  information  was  postponed, 
where  the  court  were  not  unanimous  in  considering 
the  affidavit  not  sufficiently  circumstantial.  Att.  Gen, 
V.  i;«dsi00rtK,  llPri.232. 

INQUIRY,  WRIT  OF. 

Evidence  may  be  given  on  a  writ  of  inquiiy  eiecuted 
in  an  action  for  seduction,  that  the  defendant  visited 
at  Uie  plaintiff's  house  for  the  purpose  of  paying  hia 
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liagt*  In  vkh  a  cue  lk»  Cmil  ttfm&i  to  Ml  andft 
the  iiMpisition,  on  the  pmaA  oi  Uie  daaia|^  hmag 
tfZMinve,  lOOOi.  hariim;  hMn  twarded  by  thtt  jury 
jto  the  plaiDtiff,  altbovgh  thm  parties  ware  id  t  mode- 
nte  sibra  of  life.    lUiiotv.  MicUis,  5  Pri.  641. 

On  t  molMMi  to  let  aeide  iha  ioquisitioD,  on  the 
firoaiid  of  ioadmiasible  endenoe  having  heao  receiTod, 
and  allowed  to  go  to  the  jurv,  the  coart  couidaiad 
themieliittt  bound  bj  tba  ihefifl's  Bintttes  (verified  hv 
hU  affidavit)  of  the  evidence  which  had  been  cSa»S» 
8.  C. 

The  Conit  rsTuaBd  a  rule,  that  a  writ  of  ioquiiy  in  a 
caia  of  libel  ihould  be  eiacaled  before  the  jodge  at 
theasnna.    Aftfrrif  v.  GtriJ^g,  1  Ami.  275. 

Natit*  ^,}  When  the  notice  of  execnling  a  writ 
of  inquiry  wae  aerved  upon  the  defeadaai  peraoQaliy, 
and  not  upon  hia  attorney  or  clerk  in  court,  the  ser- 
vice was  held  to  be  insufficient.  Brooks  v.  TUs, 
2  Y.  &  J.  276.  GiUmgham  v.  WuikMtt,  M'Clel.  568. 

Defendant  should  m  served  with  a  copy  of  the 
further  breaches  suggested  on  the  roll,  pursuant  to 
8  &  9  W.  3.  c.  11.  1 8.  previous  lo  the  eiecution  of 
the  writ  of  inquiry.    S.  C. 

But  the  irregularity  of  want  of  notice,  and  surprise, 
may  be  waived  by  the  defendant'sgoing  into  bis  case 
witnottt  protesting  asainst  it.    S.  C. 

Where  the  defenaant,  an  attorney  who  had  con- 
ducted his  own  defence,  made  such  a  waiver,  the 
pourt,  as  an  indulgence,  consented  to  set  aside  the  in- 
quisition, and  to  let  him  in  to  a  new  inquiry  on  terms 
(which  he  declined). 

Where  the  plaintiff  soKgests  further  breaches,  under 
the  Stat.  8  &  9  W.  3.  after  a  verdict  in  an  action  on 
bond,  he  should  serve  the  defendant  with  a  copy  of 
the  suggestion,  or  he  cannot  regularly  proceed  to  exe- 
cute a  writ  of  inquiry  of  damages,  and  the  irreffula- 
ritjr  may  be  taken  advantage  of  at  the  time  of  holding 
the  inouisition.    S.  C.  13  Pri.  791. 

8ucn  an  irregularity  is  waived,  if  the  defendant 
being  present*  suffer  the  inquiry  to  proceed  to  an  as- 
sessment of  damages ;  and  he  cannot  afterwards  set 
aside  the  inquisition  on  tlie  ground  of  surprise,  unless 
as  matter  of  indulgence,  and  on  terms.  Aid. 

Such  an  application  refused,  (the  defendant  de- 
Cliiiing  to  accept  it  on  terms)  with  costs.    Ibid, 

It  is  no  objection  to  the  service  of  notice  of  executing 
a  writ  of  inquiry,  that  it  was  left  at  defendant's  house 
in  the  country,  during  his  temporary  absence  from 
home :  nor  that  such  notice  had  not  been  entered  in  the 
prder  book  in  the  office  of  pleas,  nor  had  been  served 
on  his  attorney  or  clerk  in  court  in  the  cause,  nor 
any  notice  eiven  to  either  of  thero,  of  such  entry. 

rfotice  of  executing  writ  of  inquiry,  does  not  re- 

?utre  the  signature  of  a  clerk  in  court.  Krubbs  v. 
loperoft,  10  Pri.  147. 
It  is  sufficient  notice  of  a  plaintifTs  intention 
to  apj^^  before  the  sheriff  by  counsel,  on  the 
execution  of  a  writ  of  inquiry,  that  the  plaintiffs  at- 
torney inform  the  defendant's  attorney  of  such  inten- 
tion. Had  there  been  no  intimation  of  such  an  inten- 
tion, the  defendant  should  have  applied  to  the  sheriff 
to  put  off  the  execution  of  the  writ  of  inquiry.  EUioi 
V.  AftcMtn,5Pri.641. 

INSOLVENT. 

See  PaisoKBB. 
Costt  of  conttmnt,']  A  party,  who  has  taken  the 
benefit  of  an  act  ror  the  relief  of  insolvent  debtore,  is 
iotitled  to  be  discharged  out  of  custody  without  pay- 
ment of  the  costs  of  contempt  of  this  eourt,  which  had 
been  previously  cleared,  such  costs  having  been  in- 
cluded in  his  schedule  of  debts.  Evans  v.  WiUiams, 
M'Clel,  677. 

Discharge  of  debtor  to  crown  under  insolvent  act. 
See  Extent  in  Cuixf. 

Promise  ajUr  discJuirgo   to  pat/   aid  dobt.l     TK« 


Quaiinhmd  to  let  anda  an  ^ttealiiB  aniM  Ai 
goods  of  a  person,  who,  having  been  cuekani 
under  the  Insolvent  Debton  Act,  gave  a  aole  to  u 
creditor,  the  plaintiff,  for  ilie  part  of  the  debt  vluck 
was  not  paid  under  the  aaaigamMit :  hoUiag,  thit 
where  the  remedy  is  takian  awav  and  not  tbefkbt,  ihi 
debt  may  still  be  the  ground  of  a  future  pcpoiise « 
aecuri^.    Best  v.  Bukisr,  8  Pri.  539. 

Pitcharge  from  crown  ddft,}  The  act  1  G.  i 
c.  119.  a.  41.  empowers  prisoneca  under  «nt  rf 
ca/nct  in  immediato  extents,  issued,  and  KvaiiMf 
in  Coice  at  the  instance  and  fer  the  benefit  aad  a»r 
bunemenjt  of  any  surety,  &c.  who  afaall  and  vtf 
have  advanced  ai^d  jpaid  the  debt  to  the  crova,  la  ip- 
ply  to  the  Barons  of  the  Exchequer,  to  bedisdnx|et 
The  provision  does  not  authorise  an  application  fe 
discharge  of  a  prisoner,  whose  principal  has  paid  put 
of  the  debt,  and  raven  a  warrant  of  attorney  te  tk 
residue.     Hex  v.  Vuming,  M*CI.  &  Y.  266. 

Plea  by  insolvent  debtor  of  having  been  &r 
chaiged,  under  51  G.  3,  is  not  a  good  plea  to  a 
action  of  covenant,  brought  against  defendant  by  the 
assienee  of  a  policy  of  insurance,  for  not  paving  u- 
cording  to  his  covenant  tift  annual  premium  m  keea- 
ing  the  insunnoe  on  foot,  which  accrued  due  as* 
sequently  to  his  discharge  :  it  not  being  nek  a  ■■ 
of  money  payable  at  a  future  time,  as  was  eoalM- 
plated  by  the  legislature  on  passing  the  acL  I# 
Coste  and  others  v.  GUlmanf  1  Pri.  315. 

INSPECTION  OF  BOOKS,  &c 

Where  property,  and  booka  of  aoeonnt  had  fen 
aeiaed  under  an  immediate  eatent  in  dmf,  'vmsk 
against  a  collector  of  taiea,  and  hia  partner  in  wk, 
for  a  debt  to  the  crown^  and  a  claim  had  heea  m- 
tered  l^  tht  asaignees  of  the  defendants,  whs  had 
become  bankrupts :  held,  that  the  a 
titled  to  an  inspection,  and  copies,  &e.  of  the  1 
previous  to  the  trial  of  the  iasoe  Iwtween  thamai 
crown.    iUf  V.  H^tnMai,  M'Cl.  &  Y.3S. 

Cffoods.^  The  Court  will  notmake  an  ordertkn 
the  witneases  of  a  defendant  claindng  goods  sdndl^ 
the  customs,  may  be  allowed  to  inspect  then  Man 
the  trial  of  the  usual  information  in  rtm,  oa  aa  i^ 
fidavit  of  the  party,  that  he  belieres  he  chdl  k 
able  to  prove  by  such  witnesses,  that  the  goods  taM 
oontrebaod,  but  were  made  in  this  coontiy,  and,  At 
the  most  part,  by  the  witnesses,  who  were  reqaind  la 
be  allowed  to  aee  them.  Attorwy  Geseraf  v.  JZir- 
^ng  and  others,  4  Pri.  381. 

INSUPER. 

It  is  not  sufficient,  tliat  the  receiver-general  w^m 
to  his  account  before  the  5th  of  April,  to  enaUe  ■■ 
to  set  insnper  upon  a  parish,  unless  the  accooatnd^ 
dared  and  passed  within  that  time.  lAshvd,  ** 
of,  fijjiarte,  Wightw.  97. 

INTEREST. 

See  Damages. 

Paid  on  bond  by  esecutors  when  to  ht 
See  Smith  v.  AUatpp  and  otUrs,  13  Fri.8SS. 

The  affidavit  on  which  the  applkalioa  is  ' 
for  intereat  on  the  balance  of  a  Vaaking  at 
the  entering  up  till  theaffinnanoe  of  fioal  ji 
must  state  that  it  was  the  custom  ef  iha  banluto  to 
charge  interest  on  their  advances,  and  st  what  olh 
Gihson  v.  Carter  and  otlmrs,  Bmshmpts,  8  Fri.  6»> 

Interest  allowed  by  way  of  damsgss  easaagBn' 
ance  in  error  of  a  iudgmeni  in  actioa  fiv  aioane  pM< 
fits.     Doe  V.  R«Mmm  (in  Error),  %  ABiLh74. 

On  a  judgment  recotered  agaiast  bsakcre  feea 
balance  due  irom  them  of  money  depontBd  "  ^^ 
bank  by  a  eastemar,  the  court  will,  an   ** 
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ciAon  of  tbe  bft&k  is  to  aliow  it.  Bot  they  will 
iit  tbe  Older  for  inieveit,  ader  the  nne  rmie  only 
vhidi  it  wts  the  mage  of  the  hank  to  aHow  to 
rcQStoraers.  Ikin  v.  Bradley  t  5  Pn.  536. 
MWfflCieBtt  ODtnoiioa  for  iolerest  on  lAnuiMe 
jidgmeot,  to  appriie  tbe  court  of  the  coetoe  of 
OB,  on  t«iurf,  aid  aa  alfidavit  is  not  indispeos* 

Bnrice  of  notice  of  molien  (br  interest  on  aflirm- 
tofajadgnaitof  the  cevrt  below,  by  l«Kviiit;  it 
I  the  oorapier  of  the  bonse  where  tho'plaiotiff  in 
r  bad  lod^,  and  who  infoimcd  the  person  called 
lntpmpoee»  that  the  phtintiiTtn  error  was  abroad, 
tbiU  she  was  authorised  to  receive  aH  ptpeii  for 
.  is  iastffident.    Anon.  3  Pri«  25S. 

INTRUSION. 

be  Pnnoe  of  Wales  may  file  an  English  iofor- 

00  of  introsion  by  his  attorney  general,  for  lands 
rioftbe  Dochy  of  Cornwall.  Au.  Gen,  to  P'inee 
'du  V.  St.  Attbyn,  BarU,  Wightw.  167. 

IRREGULARITY. 

•  pfwccn.]  The  court  will  not  dischaige  a  de- 
ist oat  of  GBSIody  on  filing  common  hul,  who 
been  anesled  on  a  capias,  oescribiog  him  by  his 
use  oalr,  omitting  hie  name  of  baptism,  if  be 
ippesred,  althown  by  a  wrong  christian  name. 
^€n,  if  be  had  applied  in  the  first  inslaooe, 
e  ippearanoe  or  plea.  Att,  Gen,  v.  KoUty, 
«391. 

( SnTiXG  AiiDE  Proceeoivos. 

ISSUE. 

^  mistrial  of  an  issue  directed  by  a  conrt  of 
fi  tiicre  can  be  no  motion  in  arrest  of  judg- 

•  nicb  a  motion  being  incompatible  with  the 
e  and  object  of  issues  in  aid  of  such  a  court. 
fy  wU  oiAm  v.  Davm^  11  Pri.  162. 

JUDGMENT. 

bea  tbe  barons  are  equally  divided  in  opinion 
idgmeat  follows.  Whether  a  decision  can  be 
Hd  bv  calling  the  chancellor  of  the  exchequer  to 
tb  the  burau  at  a  re-hearing  of  the  case  ? 
r.  diluM  ond  Hunt  v.  Drake,  ClerK  M'Cl.  & 
1. 

tmftmoti  and  default.]  Where  the  solicitor 
Mendant,  who  is  sued  jointly  with  his  wife  for 
t  dee  from  her  dmm  eoia,  appears  on  his  under- 
\  and  pleads  for  the  husband  only,  the  |daintifr 

1  caused  the  wifo  to  be  served  witli  a  copy  of 
sceis,  may  appear  for  her  tecundum  itatuium, 
uatiog  the  plea  so  put  in  by  the  husband  alone 
laliity,  mav  sign  judgment  for  want  of  n  plea. 
U  V.  hmehanan,  6  Pn.  139. 

try  OH  xcarrant  ofat%oTneyS\  Upon  a  warrant  of 
ey  to  confesB  jodgoMnt  to  two,  the  court  will, 
the  death  of  one,  permit  judgment  to  be  entered 
r  the  survivor.    Spong  r.  Tucker ,  I   Y.  &  J. 

'mn/p  nume  pro  fuM.]  Where,  at  the  Spring 
s,  1826,  a  cause  was  referred,  a  verdict  having 
lahen  for  the  plaintiff,  subject  as  to  damages, 
award,  and  tbe  arbitrator  published  his  award, 

ia  the  Michaelmas  Term  following,  was  set. 
after  which,  in  Hilary  Term,  plaintiff  obtained 
( nisi  to  issue  eaecution  unless  tbe  defendants 
consent  again  to  refer  the  cause,  which  rule 
iicharged :  Held,  the  plaintiff  having  died  in 
1826»  that  the  court  had  no  power  to  grant  an 
ution  made  in  this  term,  that  judgment  might 
ered  op  as  of  the  Michaelmas  Term  preceding. 

pbimiffdie nAer  verdict  for  him,  and  oo  judg- 
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the  court  wHl  not  inteifcre  and  permit  it  to  be  en- 
tered nume  pro  tunc,  where  laches  is  imputable  to  the 
party  inleittied  in  the  judgment.  Lawrence  v.  Hotlg- 
ton,  1  Y.&  J.  368. 

Contequeneet  of  mistake  in  judgment  ro/L]  Where 
a  priaoner  was  charged  in  execution  in  Trinity  Term 
for  1651.  instead  of  ItNM.  hf^.  in  consequence  of  the  sum 
being  wrongly  stated  in  tbe  judgment  roll,  and  tiie  mis- 
take was  preserred  in  the  subsequent  proceedings,  the 
court  in  the  following  term  granted  a  rule  to  shew  cause 
why  the  judgment  rell  and  committitur  should  not 
be  altered  according  to  the  facts  appearing  by  the 
poOea  and  master's  uHocatur,  which  rule  they  made 
abeolute  on  cause  shewn,  upon  payment  of  the  costs 
of  the  amendment,  without  the  costs  of  Uie  applica- 
tion; They  at  the  same  time  discharged  with  costs, 
a  rule  obtained  en  tbe  ground  of  the  mistake,  for  dis- 
charging the  prisoner.  FtindM  v.  Fairman,  11  Pri. 
416. 

As  to  setting  aside  judgment  for  irregularity.  See 
Sbtting  amdb  Prcxteedimos. 

Interlocutory  judgment  may  be  signed  on  the  last 
day  of  the  time  given  by  the  rule  to  plead,  if  no  pica 
then  filed.     Edmondty,  Lemmn,  2  Pri.  6. 

JUDGMENT  AS  IN  CASE  OF  NONSUIT. 

A  defendant  cannot  now  move  for  judgment  ss  in 
case  of  a  nonsuit,  in  the  next  term  after  issue  joined, 
on  the  ground  of  the  plaintiff  not  having  proceeded  to 
trial,  unless  there  have  been  laches  on  the  part  of  the 
plaintiff,  as  if  notice  of  trial  have  tieen  given,  and  tbe 
^aintiff  has  neglected  to  proceed  to  trial  accordingly. 
Redufurd  v.  Hay  and  Others,  13  Pri.  453.  Sec  now 
Reg.  Gen.  £.  5'G.  4*  1824.  a,iti, 

A  defendant  is  not  entitled  in  this  Court  to  judg- 
ment as  in  case  of  a  nonsuit  in  the  seeond  term,  if 
the  plaintiff  (having  given  notice  of  trial  of  a  town 
cause  for  the  next  term  after  that  in  which  issue  is 
joined,)  do  not  proceed  accordingly,  bot  counter- 
mands his  notice,  and  a  rule  to  show  cause  was  there- 
fore discharged  without  costs  oo  a  peremptory  under- 
taking.    Strith  V.  Hughes,  5  Pri.  187. 

Tl^  Exchei^uer  recognizes  the  practice  of  C.  P. 
where  the  applicatioo  for  judgment  in  such  case  can- 
not be  made  before  the  third  terra.    S,  C. 

On  an  isnie  of  last  term,  though  no  notice  of  trial  is 
given,  defendant  may  enter  up  judgment,  as  in  case  of 
nonsuit  for  not  proceeding  to  trial.  Goodtitle  d.  Cooke 
V.  Cullen,  2  Anst.  500  ;  but  see  ante,  Uedward  v.  Way, 
13  Pri.  453.  and  Reg.  Gen.  K.  /.  5G.  4. 

Rule  for  judgment  as  in  case  of  a  nonsuit,  for  not 
proceeding  to  trial  after  issue  joined  (obtained  in 
the  next  term,  as  it  may  be  in  this  Court),  and  notice 
of  trial  given  and  countermanded,  (a)  llie  plaintiff's 
attorney  voluntarily  (although  too  late  for  so  doing  in 
an  ordinary  case)  giving  a  peremptory  underUking  to 
proceed  at  the  next  assises,  was  discharged,  vrithout 
costs,  on  its  being  shown  for  cause,  that  a  serious  do- 
mestic misfortune  had  prevented  the  plaintiff^s  solicitor 
from  proceeding  to  trial,  but  the  voluntary  undertaking 
so  given,  must  be  afterwards  made  a  rale  of  Court. 
Wick  d.  Burge  v.  Callaway  and  Others,  7  Pri.  531. 

In  a  country  cause,  where  issue  is  joined  in  Michael- 
mas Teim,  and  plaintiff  does  not  proceed  to  {trial  at 
the  assises  after  Hilary  Term,  defendant  may  in  Easter 
Term  move  for  judgment,  as  in  cast  cf  a  nonsuit. 
Crowley  v.  Dean,  1  C.  &  J.  18. 

In  a  country  cause  issue  being  joined  in  Hilary 
Term,  if  plaintiff  does  not  give  notice  of  trial  at  the 
assises  after  that  term,  defendant  cannot  in  Easter 
Term  move  for  judgment  as  in  case  of  nonsuit. 
Simons  v.  Faikinghavi,  I  Tyr.  501 . 


(.i)    S<tj  now  Hen.  Civj.   K.  5  CI.  4.      Simons  v. 
Fo£/f/;ro/,dm  rryr.50l.andTidd.9Ed.765.  Reduaid 
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After  dtftcharging  a  mid  for  judgment  ai  in  case  of 
■ODsiiit,  withont  imposing  terms  as  to  costs,  a  rale 
will  be  granted  for  the  costs  of  not  proceeding  to  trial. 
Hoekin  (misprinted  Doekitt)  v.  Reed,  1  Tyr..  386. 

A  defendant  havinr  moved  for  costs  for  not  pro- 
ceeding to  trial  acconiiog  to  notice,  may  afterwards, 
and  in  the  same  term,  move  for  judgment,  as  in  case  of 
a  nonsait,  in  this  Court :  bnt  the  Court,  on  a  satis- 
factory affidavit,  will  discharge  the  latter  rale,  on  the 
terms  of  the  nlaintifT  givi^f  a  peremptory  undertaking, 
and  paying  the  costs.  Ftther  v*  Hodgkinmn,  2  Pri. 
90. 

An  interlocutory  motion  for  discharging  a  rule  for 
judgment  as  in  case  of  nonsuit,  made  absolute  with 
costs,  the  plaintiff  on  whose  behalf  the  motion  was 
made  having  left  his  home,  and  being  no  where  to  be 
found  for  more  than  a  year,  the  Court  ruled  the  de- 
fendant to  pay  the  costs  to  the  plaintiff 's  attorney 
under  the  abiove  circumstances.  Cooper  t.  HatUn, 
13  Pri.  462. 

Rule  for  judgment  as  in  case  of  a  nonsuit,  dis- 
charged with  costs,  where  the  plaintiff  shewed  reason- 
able ground  for  not  proceediog  to  trial,  and  had  offer- 
offeM  the  defendant  out  of  Court,  a  peremptory  un- 
dertaking to  proceed  at  the  next  assise^.  ChaUinor 
awl  Another  y.  Leeeh,  13  Pri.  666. 

Order  for  judgment  as  in  esse  of  a  nonsuit  for  not 
proceeding  to  trial  after  a  peremptory  undertaking, 
being  absolute  in  the  6rst  instance,  mav  be  set  aside 
on  a  motion  for  that  purpose  where  good  cause  can  be 
shewn.    Hutchineon  v.  Hutchiuson,  9  Pri.  389. 

The  rule  requiring  a  term's  notice  of  proceedings, 
does  not  extend  to  a  motion  for  judgment  as  in  case  of 
a  nonsuit.    Hoekin  v.  Reeee,  2  Y.  £  J.  275. 

Costs  for  not  proceeding  to  trial  in  pursuance  of 
notice,  cannot  be  made  a  term  for  discharging  a  rule 
for  judgment  as  in  case  of  a  nonsvit.  Law  v.  Travi$, 
Wiehtw.  65.    See  Hoekin  v.  Reed,  1  Tyr.  R.386. 

Where  a  plaintiff  who  knew  the  insolvency  of  a 
defendant,  declared  on  being  ruled  to  do  so,  in  order 
to  avoid  the  costs  of  a  tion.  pro*,  and  afterwards  dis- 
charged a  rule  for  judgment  as  in  case  of  a  nonsuit,  on 
a  peremptory  undertaking  to  tiy,  the  Court  refused  to 
discharge  that  peremptory  undertaking.  Cunningham 
▼.  Rees,  1  Tyr.  R.  1. 

A  rule  for  iudgment  as  in  case  of  nonsuit,  will  not 
be  made  absolute  while  anything  remains  due  under 
an  agreement  between  the  parties  to  pay  by  instal- 
ments.   Anon.  1  Tyr.  378. 

Costs  for  not  proceeding  to  trial  and  judgment  as  in 
case  of  a  nonsuit,  may  be  moved  for  separately,  and  in 
that  order,  but  not  otherv^ise.  Morfranir,  Bidgood^ 
X  Pri.  61 .  See  Hoekin,  (misprinted  Dockett)  v.  Reed, 
1  Tyr.  386.  contra. 

The  Court  in  difcharging  a  rule  for  judgment  as 
in  case  of  a  nonsuit  obtain^  for  not  proceeding  to 
trial  after  issue  joined,  where  the  plaintiff  gave  as  a 
reason  for  not  proceeding,  that  a  suit  in  equity  was 
then  depending  between  defendant  an  administratrix, 
and  the  representatives  of  the  deceased  partner  in 
trade  of  the  intestate ;  and  stated  that  the  suit  having 
been  compromised,  he  was  desirous  of  bringing  the 
nction  to  trial,  ordered  it  on  the  terms  of  the  plaintiff 
giving  a  peremptory  undertaking  and  paying  the  de* 
lendant  the  costs  of  the  present  application,  refusing 
to  order  the  costs  to  abide  the  event  of  the  cause. 
Cootnbe  etUi,v.  Minei,  Adminiuratrii,  Ac,  8  Pri. 
94. 

Costs  on  discharging  rule  for  jud^^ment  as  in  ease  of 
vonsuit.']  It  is  not  an  inflexible  rule  in  Exchequer,  that  an 
order  for  judgment  as  in  case  of  nonsuit,  fornotpro- 
ceedmgtotnal  according  to  notice,  caunot  be  discharged 
r«^i!J*"^P*^'y  undertaking,  but  on  terms  of  pay- 
ing  costs.     Grant  v.  Kearney,  12  Pri.  529. 

Where  a  motion  for  judgment  as  in  case  of  nonsuit. 


for  not  proceeding  to  trial  (the  nelkc  Mag  be 
cottttlermandcd)  it  diacharged  on  a  peroafioq  min- 
taking,  the  defendant  is  not  in  ofi  cases  estiu^n 
the  practice  of  this  Coort  to  the  cosls  of  Okt  anksus 
as  of  course ;  and  where  the  plaintiff  gives  ate  »« 
for  not  having  proceeded,  the  costs  will  be  «drtd  a 
abide  the  event  Bnm»  v.  ToMur,  13  Pii.  MX 
M'Clel.  593.  S.  C. 

Where  the  role  for  jndgnMnt  as  incase  ef  a  sa- 
suit,  is  discharged  on  the  pUintiff*a  pereaapcoqui* 
taking,  no  saflicient  reason  haTio^  been  gnts  ^x  J 
proceeding  to  trial  pursuant  to  notice,  the  ddtsdisi 
entitled  in  this  Court  to  the  cosu  of  theappIkSH 
Birdwiod  v.  Hart,  6  Pri.  202  ;  but  see  antt. 

The  costs  of  a  rule  for  judgment  as  in  caaiof  i 
suit,  for  not  proceeding  to  trial  pnnuaotto 
must  be  paid  by  plaintiff,  whether  the  nodes  be  em 
termanded  or  merely  continued,  for  in  botk  caaac 
fends  nt  haa  a  reason  for  coming  to  the  Court,  m 
facts  sUted  by  plaintiff  may  be  verified  br  afin 
Hunt  V.  Baome,  £xecutrix,  Fosieat,  3;  Uil 
ante. 

This  Court  will  order  «  plaintiff  sbovici 
against  a  rule  for  judgment  as  in  case  of  a 
for  not  proeeeding  to  trial  accoidiog  to  aobce,  » 
the  defendant  costs,  give  a  peremntoiy  m& 
and  (if  the  venne  has  been  changed  to  a  ooesnr 
no  assiaes  are  held  in  the  spring)  cooseittiai 
venue  shall  be  brought  back  to  the  otigiaal 
that  the  trial  may  he  brought  on  wtthost 
delay.    ElUson  v.  Coath,  2  Pri.  16 ;   bet « 
Grant  V.  Kearney,  i^e, 

JURY. 

A^davit  of,  or  retpectingjurofr,}  TbeCflctw 
not  interfere  to  disUxib  a  rerocded  verdict,  oa  tbrf 
davit  of  one  of  the  jury,  that  the  anMmat  af  cu 
mages  taken  exceeded  what  th^  had  intettM^ 
given.     Marther  v.  Bailey,  1  Pri.  1. 

The  Court  will  not  |nnt  m  rule  far  aettis? 
verdict  on  the  affidavit  of  the  failii^  pattf. 
that  ontf  of  the  jury  was  a  relatioik  ot  the  » 
party,  and  that  they  were  in  habits  of  frsaad^ 
intimacy  together,  and  particularixing  tha  van* 
stances  and  expreaaiona  on  tbepvrtof  the  j»7«<^ 
partiality  and  prejudice  which  are  detailed  tc  tte" 
of  the  case.    Onimav.Nanfc,  9  Pi i.  203.   >«e^ 
Wright  V.  Bodham,  11  Pri.  383.  tit.  New  Tai^ 

Where  it  ia  shown  to  the  satiafactien  of  tk  ^^ 
on  a  statement  of  facts  by  affidavit,  that  a  ^ 
list  of  special  jurymen,  there  are  penoi 
or  exempt,  or  that  from  other  canaea,  it  is  »« 
there  are  less  than  twentv-four  effective  jacias. 
roaining  on  the  panel,  and  that  it  is  pnwi ' 
sufficient  number  cannot  be  had  to  nncBd  ai  at 
of  a  pending  information,  they  wUl,  on 
a  new  jury  to  be  impanelled.    Tha  Att,  Gett,  v.i' 
man,  8  Pri.  220. 

Where  the  judge  who  tries  n  csuaefay  a  specJ. 
certifies  that  it  was  a  proper  cose  for  a  mec^ 
the  master  must  allow  tne  full  costs  a  ihe^ 
where  the  verdict  is  found  for  the  defesdaat    > 
wiek  and  another  y,  Clark  and  others,  12  Pri- 1^^ 

But  were  the  party  smnmooed,  had  let  kis  i^ 
and  was  abroad,  which  fact  was  caanaBoaticatn^  * 
summoning  officer,  the  Court  remitaed  the  fia*- 
parte  Ford,  1  Y.&J.  401. 

So  likewise  where  the  summoos  had  by 
been  left  at  a  wrong  honae,  the  Coon 
fine,  but  required  the  affidavit  oC  the  aumiaeniar  <** 
to  that  fact.     Exparte  Brawn,  I  Y.  &  J.  461. 

A  fine,  for  not  attending  as  n  speeioi  jaaor  •: 
court  of  C.  P.  at  Westminster,  having  heea 
upon  a  gentleman,  having  a  boose  in  toathw  t^^ 
Brighton,  but  who  had  reuded  tbt  imtm  aatf^  f* 
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ag  at  BrighlOB,  X)m  Coait  titfamd  le  remit  it. 
tHeiiir  Thomas  CUtrges,  Bart,  1  Y.  &  J.  399. 

LEGACY  DUTY. 

be  rale  for  attachment  tgainst  an  executor,  for 
delivenDg  an  account  at  the  Legacy  l>atf  Office, 
R  only.    In  n  EtUU  of  V^vyan,  1  Tyr.  379. 

LIMITATION  OF  ACTIONS. 

fnnal  operation,']  The  statutes  of  limitations 
be  oleaded  to  a  seir^fadai  issued  bj  the  Court, 
ttt  the  drawer  of  a  b'll  of  exchange  m  the  hands 
e  crown  debtor,  and  which  ha^  been  seized  by  the 
ffuoder  an  inquisition  on  the  prerogative  pro- 
aod  such  a  plea  was  held  good  on  demurrer. 
King  Y,  MorraU,  6  Pri.  24. 
le  commencement  6{  a  suit  bv  information  by  the 
ney  General  on  the  part  of  the  crown,  for  the 
ery  of  forfeitures  under  a  penal  act,  must  with 
nee  to  the  statute  of  limitations,  be  taken  to  be 
Baing  of  process,  and  not  the  actual  filing  of  the 
nation.    Tkt  Attorney  General  t.  HaU,  11  Pri. 

le  sQing  out  of  the  process  is  to  be  considered 
ommencementof  an  information  within  the  statute 
uiatioDS.  Att,  Gen,  v.  Broirn,  Forrest,  110. 
^€t  The  memorandum  on  the  record  is  not  de- 
ieridence  of  the  time  when  the  informatioa  was 
Jenced.    S.C. 

LOSING  A  TRIAL. 

trial  is  not  lost,  unless  judgment  of  the  term  is 
^  defendant's  delay  to  pat  in  and  perfect  bail  in 
uoe.    he9an  v.  Knight,  1  Tyr.  420. 

LUNATIC. 

«*«,  Whether  a  bond  to  the  crown,  entered  into 
e  committee  of  a  lunatic,  in  consequence  of  a 
of  the  lunatic's  estate  having  been  made  to  him 
(Qsoal  fonn,  under  the  great  aeal,  be  an  obliga- 
if  the  same  force  and  eflect  as  a  statute  staple, 
ithe33H.6.  c.39.  $501  Rex  v.  Lambe, 
.402. 

MORTGAGE. 

B  Court  will  not  interfere,  under  7  G.  2.  c.20. 
U  Application  by  the  mortgagor,  to  compel  the 
^  to  reconvey  the  mortgageid  premises,  where 
^^  to  redeem  is  disputed  upon  the  affidaTit. 
au  (d.  Fuker)  v.  BuAop,  1  Y.  &  J.  344. 

MOTIONS  AND  RULES. 

mg  cmue,"]  The  Court  will  not  permit  cause 
^wn,  before  the  day  for  which  the  rule  is  drawn 
^  the  lake  of  enabling  the  party  to  save  the 
^  fv.  if  that  be  suggested  at  the  time  of  the 
»l»n.  ^'lehardt,  Gent,  one  ^c.  v.  Setree,  3  Pri. 

t  Kxchequer  will  not  allow  more  than  two  mo- 
0  be  made  successively  by  the  same  counsel,  till 
tve  gone  through  the  rest  of  the  bar.    4  Pri. 

arf  ed  ni  j«.]  Upon  an  enlarged  rale,  the  aifida- 
*t  be  filed  before  shewing  cause,  though  it  be 

*  cxpiessed  in  the  enlargement  rule.  Barker 
»<W  T.  Kiehardeon,  1  Y.  &  J.  362.    See  Af- 

IT. 

^of  mmting  to  diackarge  ni(e.]    I)  is  neces- 

*  give  the  opposite  party  notice  of  an  applica- 
iteaded  to  be  made  to  discharge  a  rule  nisi  for 
ler  of  the  Court*  Baby  v.  OlarenMhaw  and 
»■.  n  Pri.  612. 

t  tpecies  of  rule  is  in  practice  peculiar  to  tliis 
>»i  in  this  respect  diflert  materially  from  the 


Making  ruU  ahtoluU.'\  An  onler  to  shew  cause 
cannot  he  made  absolute  till  the  next  day  after  that 
on  which  cause  is  to  be  shewn,  even  although  it 
have  been  enlarged.    Soloenon  ¥•  Cohen,  9  Pri.  388. 

NEW  TRIAL. 

Granted  where  plaintiff  was  nonsuited  by  the  mis- 
take of  a  witness,  in  the  roost  material  part  of  the 
cause.     l)e  Gion  v.  Dover,  2  Anst.  617. 

There  u  no  rale  against  giving  costs  on  a  new  trial 
being  eranted,  though  the  verdict  was  against  the  opi^ 
nion  ot  the  judge.    GrottU^  v.  Barbw,  1  Anst.  47. 

Jn  ^ectment.']  New  tiial  of  .ejectment  granted, 
under  particular  circumstances  in  evidence  in  the 
cause,  notwithstanding  the  verdict  of  the  jury  (for  tho 
defendant)  was  in  conformity  with  the  .direction  of 
the  learned  judee  who  tried  Jhe  action.  Costs  _or- 
dered  to  abide  uie  event. 
475. 


Doe  T.  Hint.    11  Pri. 


The  Cottit  wiU,  in  some  cases,  grant  a  new  trial  of 
an  ejectment,  where  a  verdict  has  been  found  for  the 
defendant ;  as  where  the  lessors  of  the  plaintifT  have, 
since  trial,  discovered  that  they  had  conclusive  evi- 
dence of  a  material  fact  (the  maniage  of  their  ao^ 
cestor)  which  they  failed  to  prove  at  the  trial,  in  con* 
sequence  of  mistaking  the  Christian  name  of  the  person 
to  whom  the  ancestor  had  been  married,  and  wbero  it 
u  expected  that  they  may  be  obliged  to  enter,  to  avoid 
a  fine  intended  to  be  levied  before  a  new  ejectment 
can  be  brought.  But  they  will  only  do  so  on  terms  of 
the  costs  of  the  former  trial,  and  the  application  for  the 
new  trial  being  first  paid.  Weak  d.  burge  ▼•  Calla" 
way,  7  Pri.  677. 

Under  20/.]  The  Court  will  not  entertain  a  mo- 
tion for  a  new  trial,  where  the  cause  of  action  is  under 
20i.    Jmiesv.Da/e,  9Pri.591. 

Where  the  verdict  is  perverse,  the  Court  will  grent 
a  new  trial,  although  the  damages  given  for  the  ^ain* 
tiff  are  less  than  20/.  Freeman  v.  Price,  1  Y.  &  J. 
402. 

The  Court  will  not,  where  the  damages  are  below 
20/.  entertain  a  motion  for  a  new  trial  in  a  Welch 
cause,  upon  the  ground  of  the  verdict  being  againatv 
the  evidence.    Bevan  v.  Jone$,  2  Y.^  J.  264. 

This  Court  will  not  grant  a  new  trial,  on  account  of 
the  vQidict  being  against  evidence,  where  the  damages 
recovered  are  under  20i.,  unlesa  the  conduct  of  the 
jury  has  been  quite  outrageous.  Manning  v.  Under* 
iMiod,M'Cl.&Y.266. 

Time  qfrnotfingJ]  Where  a  cause  is  tried  at  a  sit* 
tings  in  term,  a  new  trial  may  be  moved  for  within 
four  days  after  the  distringas  is  returnable,  though 
more  than  four  days  have  elapsed  since  the  trial. 
Mason  v.  Clarke,  1  Tyr.  534. 

Motions  for  new  trials  of  issues  directed  from  the 
equity  side  of  the  Court,  are  not  subject  to  rale  re- 

3uiring  such  motions  to  be  made,  within  the  first  four 
ays  of  the  following  term ;  and  such  applications 
may  be  made  at  any  time  during  the  succeedmg  term* 
or  the  sittings  after ;  but  they  should,  in  the  first 
instance,  be  made  before  the  Lord  Chief  Baron,  sittings 
alone  in  equity,  if  they  arise  out  of  causes  pending 
before  him.  Pulley  v.  Hilton  and  othsrt,  U  Pri* 
380. 

The  Court  will  order  a  new  trial  on  questions  de« 
ciding  important  rights,  where  the  Judge  expressed  an 
opinion  on  the  trial  contrary  to  the- verdict,  although 
he  afterwards  report  that  he  was  not  dissatisfied  with 
the  finding  of  the  jury.  Meuni  Edgeeueshe  (£aW)  v* 
Symonds,  1  Pri.  278. 

New  trial  refused,  on  account  of  the  agitation  oc^ 
casioncd  by  previous  sudden  illness  of  a  witness  (th4 
attorney  for  the  party  against  whom  the  verdict  was 
given),  while    under   cxamioation,      Biekards  ,  u 


a:  piobsxsd  inbsx  to  tse 


TbeCcnitiiilvDt  gnnt  a  mw  Iriti  m  iM 

vlaliaf  Itet  lin4dWbiit's  wteeitetflworalklMly  to 
— Tkuwrleigm— t  bj  the  pUtoliff  thtit  Im  had  rt- 
ceifcd  the  moMj  of  tka  aafeadant,  and  ioipiiliiig 
perjury  in  that  and  other  feepecta  to  the  defenaant's 
witiieiiet»  aad  an  avowal  of  it  after  the  triaU  AJida- 
fiv  M  ncwy  wiiicB  iMgin  Dare  oeen  provea  onore  tae 
wry,  evght  aot,  oa  prtadplea  of  jadidal  poKcy,  to 
be  received  oraeled  afKm  bv theCourt,  oa  motion  for 
•ew  trials,  io  aay  eaee.  fae  plaintiir,  if  hiii  epplica- 
«vHi  woia  wen  loaiKiea,  sDonia  nave  eiecieGi  ve  nave 
been  •eaeailed  at  the  trial :  ajdaintiffeaiiiiatbeper- 
BMMed  iiet  l»  tike  die  chaaoe  of  a  verdict,  by  ^loiag 
ao  the  jary,  reeerving  to  himself  in  case  of  fathrre, 
«tt  altenradve  in  the  eneriment  of  an  applicattoB  to 
ahe  Ceart  (or  a  new  trial,  on  eftdavits  impngning  the 
iaitimeny  of  the  defendant'a  witnesses.  Harrnon  v. 
•lifeffTiiM^9Pri.89. 

The  Conit  wilPnot  peroiit  affidavits  to  be  vaed  on  a 
meiien  fer  a  new  trial,  which  tend  to  impeach  the  in* 
asgrity  of  the  jaiy.    Hortwngftt  v.  Badhmm,  11  Pri. 


Althoagh  anrprise  be  a  good  ground  fer  a  motion 
-fer  a  new  trial,  and  afldaviti  mi^  brnaed  to  establish 
ihat  gffowid,  they  nmst  be  conenistfe ;  and  the  facta 
in  lenect  of  whidi  the  evidence  creating  the  suipnae 
^ras  civen,  most  be  snch  as  that  the  verdict  may  be 
flwlMy  attitbtttable  Io  their  eflfect  upon  the  decision 
4n  Die  muse*    o«  \j» 

If  there  appeaa  on  the  whole  evidence  enongh  to 
oQslain  the  verdict  found,  independently  of  the  facta 
fwenght  into  denbt,  the  Court  will  not  interfere  and 
oeder  a  new  trial,  although  the  right  be  bound.    S.  C. 

If  at  the  trial  of  a  «aaee,  counsel  on  both  aides 
•fgue  an  the  effect  of  an  instrmnent  as  bmag  ia  avi- 
drace,  and  it  is  by  mistake  never,  in  faet,  prodnoed, 
after  veidict  for  plaintiff,  defendant  cannot  take  ad- 
vaataga  of  the  omission*  Hos  v.  Pmry,  1  Anst.  366. 
.  Vew  trial  panted,  where  the  plaiatiff  in  an  action 
for  not  carxying  away  tithes  of  arass  set  out,  had 
alaled  in  his  declaration  that  the  land  was  sown 
with  grass;  and  the  evidence  was,  that  the  pass  was 
llm  natural  preduee  of  the  soil  $  and  the  plaiatiff  had 
not  prsaad  that  the  tithes  had  been  properiy  set  out. 
Hoopers.  MantU,  18  Pri.  605. 

SmMs,  Where  a  sufficieat  reason  for  a  verdict 
csists  in  a  material  defect  of  proof  by  the  failing  party, 
the  Cou(t  will  not  grant  a  new  trial,  though  the  verdict 
is  against  the  olhor  evidence  in  the  cause,  and  the 
deficiency  was  not  discovered  at  the  trial.  Daotei  v. 
Motion  and  others,  1  Tyr.  457. 

By  maetice  of  the  Exchequer,  wheie  a  new  trial  is 
i[ran(ea,  the  party  who  succeeds  on  both  trials  is 
entitled  to  the  costs  of  both  triab ;  if  the  rule  for  a  new 
trial  is  silent  on  the  subject  of  costs.  Loader,  f « f .  v. 
TAAaMu,  1  C.  &  J.  54. 

Rale  for  new  trial  made  absolute,  "on  the  terms 
that  defendant  Twho  had  succeeded)  should  have  the 

costs  of  both  trials  if  he  succeed  in  the  next;  if  plain-  .-..,..,    .^ 

tiff  succeed,  he  is  only  to  have  the  cosU  of  the  se-   Judgment,  it  might  he  heU,  thai  an  adnocoeJ 


if  masanihlB  caex  fe 

ArgnM^  mAe  fir."]  If  no  one  apnui  to  ibe* 
caiBsa  against  a  rule  «m  for  a  new  trnl  on  ik  ^9* 
emplarf  aider  day,  the  rale  will  he  made  ahnlet 
i'mnmte  v.  Nir,  I  Pii.  312. 

A  rate  MB  far  a  new  trial  having  hece  pwywfc 
fixed  fimr  a  day  in  the  third  term  iaduswe,  after  i«i( 
granted,  aad  not  hairingbeen  theasappoiiBi,wiifr 
charged.  The  Coait  lefimed  to  open  it  is  ike » 
suing  term,  on  asuggestioadMiinaiiaefiomMbm 
prepared,  ud  inteiM&d  to  be  dcbveted  Id  caua^  a 
the  preceding  term.  Lawton  v.  firitf0J^  ll'CL  a  \ 
508. 

PoetpomiigJj  Blotion  Io  postpone  fte  acv  Huid 
an  issue  in  a  tithe  suit  from  &he  smnmcr  to  tbeipag 
sfsisea,  on  the  ground,  that  Um  aiyBratise  fmtkm 
trial  of  the  issue,  and  the  deosiaa  of  tiic  f^ 
grantiag  the  new  trial,  in  which  he  stotod  ibsiom 
on  the  fiiat  trial  to  be  against  the  opiaioo  of  utcrf 
aad  the  learned  judge  who  tried  it,  had  bees  pi^ 
lished  in  the  newspapos,  and  was  likeiT  to  laiom 
the  jury,  especially  as  it  wna  to  be  tried  by  the  sam 
judge,  recused  with  costs.  WiUit  v.  Fantr,  3  Y.a 
J.381. 

NONSUIT. 

Where  a  judge  at  ntif  mm,  told  the  pbaafi 
counsel,  that  unless  th^  called  a  penoa  ai  t  inaak 
whom  they  had  not  intraded  to  examine,  he  «ai( 
nonsuit  them ;  and  on  that  witness  bcia$ 
and  examined,  did  nonsuit  them,  sod  tlse  ^< 
acquiaced;  a  rule  for  setting  aside  the  bobwIi 
having  a  new  trial,  on  the  ^ronad 
not  leaving  the  case  to  the  miy  an  the  eridcace,  ^ 
discharged.  EUworthy  and  anotkier  v.  Btrd,  1I'<  i>^ 
69. 

The  judge  at  atn*  priatt,  cannot  ^ 
plaintiff,  unlen  he  chooses  to  snbout  to  it,  wfaet 
main  question  in  his  case  depends  maleaiUjnt 
efiect  of  the  evidence  sdducsed  by  him.   Br 
mission  to  be  nonsuited  should  be  expren ;  a 
in  such  a  case  was  set  aside  by  the  Coart, 
standiog  the  counael  for  the  plaintiff  did  ssi  ^ 
the  nonsuit,  nor  intimate  a  oesire  that  the  cm  r^ 
be  sent  to  the  juiy  t  one  of  the  Barons,  hovcvcrJ 
strongly  inclined  to  think  thai  that  oaght  n  km  i 
done,  and  that  the  tacit  aoquieacenee  fay  ssdii' 
waa  an  obstacle  to  the  applicaiien  for  settae 
the    nonsuit.     If  the    teiuncy  be  cslahU 
the  plaintiff  in  the  action  for  use  and  oecafstin. 
thrown  on  the  defendant  to  shew  that  tbe 
was  afterwards  determined,  or  that  the  hadL'^ I 
aooepied  another  peraoo  as  hia  tcaaac.    R^' 
Matm,  9  Pri.  391. 

See  JUDGMENT  aa  in  case  of  ooBsaii. 

In  actions  for  siander.}     Where  the  makn^  \ 
of  the  words  declared  on  is  proved  to  a  ^«iv,  Ar< 
diet  must  be  for  plaintiff,  and  a  noasaic  *i^*^ 
entered,  though  on  demuner  or  motifla  is  ^^ 


coad.  Pei»lfy  ^Mgnci  of  Stfery.  MiUard,  1  Tyr.  360 
la  aa  action  on  a  statute  which  givea  double  costs. 
if  a  aew  trial  is  granted,  nothing  beinaaaid  on  the 
aulnectof  cosU,  the  party  succeeding  on  both  trials  is 
entitled  to  double  costs  of  both  trials.  Loader,  q.  t. 
¥•  77^«BMf,  1 C.  &  J.  64. 

The  Court  will  not  order  a  party  who  is  in  prison, 
applying  for  a  new  trial,  on  tfie  ground  of  excessive 
damages  having  been  given  against  him,  to  pay  the 
coats  of  the  former  trial  before  the  plaintiff's  eounsel 
proceeds  to  shew  cause  against  the  rule.  Goode  v. 
Lmms,  4Pri.307. 

In  case  of  a  verdict  taken  in  the  absence  of  a  party 
and  his  salidior,  the  Court  will,  ia  some  instances. 


be  maintained  on  the  words  proved.  Lmnky%'^''^ 
1  Tyr.  217. 

NOTICE  OF  ACTIOX. 

In  the  notice  required  to  be  given  to  js^^  H 
others,  under  24  G.  2.  c.  44,  of  actions  tDie»^^* 
brought  against  them,  it  is  not  neoessaiy  t»  b<"^ 
the  parties  meant  to  be  indnded  in  the  tttm  ^J 
express  whether  the  action  is  intended  to^'^* 
several.    Bar  v.  Jmss  end  ethtrs,  5Pi}.l^ 

A  seperate  notice  to  each,  of  aevenl  p«>f  ' 
tended  to  be  used  in  trespass,  is  sofieiaBt  %if  ^«^ 
joint  action  against  all  of  than,  iar  arts  cm»'^\ 
pursuance,  of  a  statute,  which  pBovidcs,th«i  ^/^  j 


MODERN  CA8B3  IN '  BXOHBOUSR. 


It 


uu»  ci  toch  iotwded  action,  alttaigk  hmm 
ke  oihar  i—nMi  «bo  are  >ftti— iJi  Mtaad  in 
»  an  MBtd  M  tiM  ao^M  to  cMnt  ef 


u 

I  nek  u  adioii,  m  dniadon  Inm  tiM  line  d«- 
•d  bytkeaialniAMWHHWofasntMidedcaM!, 
■oi  deymw  tke  d«teduito  oflheir  righ^  ^  b^ 
bafen Mlini iMMgbt,  09  Um gromd tiialwluit 
leea  done  bytkan  nn  oqC  dsM  in- Mnaaaae  of 
cU    il^«r  ¥•  Mm^oh  oa^  «lA<rt,  2  Pri.  126. 

NOTICE  TO  PRODUCE, 

Notice  to  prodoce  letters,  and  copies  of  letteis, 
ftU  books  relating  to  this  cann,"  is  sufficient,  and 
not  let  in  mn\  evidence  of  the  contents  of  a 
alleged  to  nave  been  written  nine  years  before, 
not  prodnoed.  Jones  v.  Edwards,  M'Cl.  &  Y. 
See  Fnmes  v.  Lucy,  R«&M. 

NOTICE  TO  APPEAR. 

serviceable  process,  the  notice  must  be  to  appear 
the  actual  return  day,  and  not  upon  the  mtarto 
Mi.    Priet  v.  2}avu,  1  Y.  &  J.  9. 

NOTICE  OF  TRIAL. 
SeeTniAL,  Noncn  or. 

OFFICERS  OF  REVENUE  SIDE. 

itiesof  thefineignappoaer;  clerk  of  the  estreats ; 

(roller  of  the  pipe ;  and  the  surveyor  of  the  green 

lntimm9iii9r^tk§Formgn4ypmr,  2Y.  U 

OUTLAWRY. 

e  personal  proper^  beoonMs  forMted  and  vested 
e  king  (fiv  ue  nn  of  the  plaintiff)  iaune- 
y  upon  oatUwiy  at  the  suit  of  cm  party,  as  well 
the  snit  of  th^  king. 

ftts  of  ruin  for  enlarpng  the  returns  to  writs  in 
mirt,  and  the  King^  Bench  refused  the  sheriff, 
ilargement  being  mads  on  his  application,  and 
I  benefit.     iUe  v.  Cookt  (outlawed),  M*C1.  & 

plaintiff  cannot  proceed  to  outlawry  in  exchequer, 
onrt  having  no  praeen  whersoa  to  found  such 
Hortm  V.  y§akg  and  aauthir,  1  Pri.  300. 


TICULARS  OF  DEMAND  OR  CHARGES. 

»  Coort  will  not  order  a  bill  of  particulars  of  the 
H  nnnnt  te  he  relied  on  in  an  informatioa  for 
s  of  dotin,  te  be  fomisked  to  the  defendant  by 
ttomey  general,  or  other  officer  of  the  crown, 
y  measure  of  a  stmilar  nature,  altheueh  the 
H  eov«r  %  span  of  thirty  years,  and  the  de^ 
St  havo  OMdocted  hb  businen  at  twe  separate 
hoQsee.  at  a  distance  of  twenty  miln  ham  eaeh 
;  at  Icaatt  nalen  the  defendant  famish  the  most 
icUMy  grpand  for  sneh  an  appUeatma.  Aiu 
r.  LonMrtk,  6  Pri.  886. 
i  Coart  will  not  aaller  an  application  ef  this  na- 
>  suy  the  trial ;  and,  in  the  prennt  can,  they 
tted  the  attorney  general,  notwithstanding  a  iw 
ranted  to  shew  eann,  to  gin  notice  in  tlw  mean 

.  Whether,  oaa  strongean,  ntisfectoriW  made 
lie  Court  vronld  not  inteffsre  on  a  qualified  ap- 
ion»  to  asHst  a  defendant  to  a  certain  extent. 

I  defendant  is  entitled  to  receive  frmn  the  plaintiff 
ioolar  of  his  demand,  although  he  may  have  re- 
l  a  statement  of  it  before  the  actum  was  brought* 
f  V.  FtUawm,  Wightw.  78. 

lYMENT  OF  MON^Y  INTO  COURT. 


Goiiaoiiy  eC  aw^Cosn* 

TheMndM^fndlL  I1s.mI»4SmiC  whiekftaHi* 
tiff  aooepted ;  that  is  no  admiaiiM,  that  the  sm  a«i> 
eented  is  the  whole  due,  and  plaintiff  is  not  tbevefora 
liable  to  oeats  aanittf  ferasunmMkr  4Qli.  Ccd« 
wiWadsr  ▼.  BatUjf,  3  Anst.  I. 

Tkeplaiatifi  ia  eBtiOBl  to  ceels  op  to  the  lian  of 


pwing  money  into  Com  by  Iko  dfrfahdant,  mm^Hm 
a  ooone  demt  to  tnr  tko  cann,  aad  pewrasntety  ns* 
dertahng  gino*  Fmkim$  ▼♦  JBUckwrre,  lY.kJ. 
218. 

Anlaintiff.  allar  oraeeedinas  kad.  nav  nka  ont  of 
coaii  tke  nsineyjpeid  ty  tfaedelwidaat,  wnkoatan  ap* 
plieatioD  to  the  Court  lor  that  pwpon  f  Md  by  bia-ao 
doingt  ott  pnceadings  an  stayed.    S.C. 

PreduoliMi  ^plnaliff  of  anile»  obtaondbydo* 
fondant  for  payment  of  money  into  conv  i^nd  tko 


evklonoa  of  tke  plaialiff's  election  to  take  tke 
paid  into  court ;  and  if  he  afterwards  piDCQBd  for  the 
eoata  tend,  and  not  paidr  he  need  not  prove  a  pre- 
vioas  demand  at  the  trial*  Smith  v*  fiettsntm 
7  Pri.  674. 
A  nonsuit  OS  that  ground,  set  aside*  S.C* 
Taking  oat  vooiy  which  has  bean  paid  intoConit 
in  an  action  at  law,  is  a  bnach  of  an  iuaneliQn  to 
rastniA  larther  pnoegdingir  PorltsT*  £ar» aT Slrsws- 
^,  13  Pii  289. 

A  motion  made  by  the  defendant  befon  anowet^ 
for  liberly  to  take  it  oat  notwithstanding,  and  withom 
pnjndioe  to  the  injunction,  wm  mfond*  with  ooati. 

The  Court  will  not  order  money  awarded  to  a  party 
to  be  paid  iato  coniC  on  a  petitiott  of  appeal  winff 
ligned  by  the  ooaaa^  j  bat  MmUs  sseus  it  the  appeu 
had  been  reoeivod.    L*m»  v.  Harbmr,  I  Pri.  Idl 

PEERS. 

A  peer  may  be  sued  in  K.  B.by  bill,  as  having  pri* 
vilege  of  parliament.  LittUdaU  v.  JEiirl  rf  JUnudaUp 
2  AnsU  356. 

PLEA,  FILING  OR  DELIVERING. 

A  pin  of  ottdawiy  ought  to  he  set  down  for  aig»» 
meat  by  the  defendant,  Ckepaien  v*  Leosdem* 
2An8L664. 

PLEADING, 

Cam  for  nuUieioat  arrut  and  prdSMtttfon.]  In  an 
action  for  malicious  arrsst,  it  is  necessary  to  state  die 
writ.    Gadd  v.  Bennott,  6  Pri.  540. 

The  declaration  in  an  action,  for  malidoasly  caunng 
a  vrrit  te  be  sued  out,  whereon  plaintiff  wn  impri- 
nned,  stating  the  procen  widi  the  ac«tfein  clean,  as 
sued  out  for  50/.  (instead  of  80/.  aooording  to  tke 
foct^,  and  an  indotaement  for  15/.  the  warrant  being 
for  30/.  oonstitutn  a  fatal  variance.    S.  C. 

An  averment,  that  the  defendant  bad  volontatily 
permitted  his  bill  to  be  disoontinaed,  for  want  of  mo- 
aeeution  thereof,  with  a  conclusion  of  the  reconi,  it 
not  proved  by  shewing  that  there  had  been  actually  a 
rule  to  discontinue,  regularly  taken  out :  the  record 
having  bwn  averred*  it  must  oe  proved.    8.  C. 

Had  the  aUeaation  of  the  disoondnuanee  been 
general,  it  would  have  been  sufficiently  proved  by  tko 
rule  to  discontinue,  and  evidence  of  the  payment  of 
costs.    S.C. 

Soveral  viattcn.]  The  stat.  4  Aon.  c*  16.  s.  4. 
giving  power  to  plead  nveral  matters,  does  not  estend 
to  actions  at  the  suit  of  the  king.  i2«x  v,  Codwe//  and 
oth$r$p  FqmU,  57. 

POUNDAGE. 

See  Extent  -,  Sbbbifv. 

PREROGATIVE. 

ProNKratiim    is.     thftl    iwmiiiiia  niMMrtiftii»    bKaII    Imi 
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heard  in  •zcbeqner.  Rex  t.  PidbMrn,  3  Ami*  862. 
8m  S.  C.  tit.  EzTENT.  Bmdiigfi$ld  v*  Skotfhrd, 
9Pri.664.    Sm  tit.  Trial. 

PRISONER.    See  iMtoLvsMT* 

DUeharge,']  A  person  who  bes  lain  in  prison 
above  twelve  tucoesiiTe  calendar  months,-  in  ezecntion 
npon  a  judgment  for  damages  under  201,,  is  entitled 
to  be  discharged  out  of  custody  forthwith  as  to  snch 
execntioni  on  a  proper  application,  under  48  G.  3. 
c.  123.  §  1. ;  (small  debts  act)  notwithstanding  he 
had  preriottsly  been  brought  up  under  the  compulsoiy 
clauses  of  thie  Lords'  act,  and  had  been  remanded 
for  not  deliYering  in  a  schedule  of  his  eflects«  The 
48  G.  3.  c.  I23k  $  1.  applies  onl^  to  cases  of  persons 
in  execution  upon  judgments  in  aril  actions.  Lang- 
<f(m  V.  RouUer,  M *CIe.  6. 

The  Lords'  act  gives  no  authority  to  remand  a 
prisoner  refusing  to  give  in  an  acconnt,  otherwise  than 
generally.    S.  C. 

If  a  prisoner  be  brought  up  by  rule  of  Court  under 
te  compulsory  clauses  of  tne  Lord's  Act,  on  a  day, 
after  the  fiist  seven  days  of  the  term  next  ensuing 
■  the  expiration  of  the  twenty  days'  notice  requirsd 
by  that  act,  he  cannot  be  called  v^paa  to  give  in  upon 
oalh  an  account  of  his  estate.  S.  C. 
*  The  court  will  discharge  a  prisoner,  detained  in 
custody  under  legal  process  (capias  on  an  information 
for  offences  against  the  revenue  laws)  issued  whilst 
the  defendant  was  in  gaol,  under  an  arrest  which  was 
originally  illegal  and  without  authority*  And  they 
win  not  impose  any  terms  on  the  defendant  on  ordering 
his  discharge.    Attcmey  General  v.  Com,  1 1  Pri.  345. 

If  a  prisoner  be  brought  up  to  the  Court  to  deliver 
in  an  account  of  his  estate,  under  32  G.  2.  c.  28.  §  16, 
17. 'and  he  refuses,  when  brought  up  to  do  so,  the 
Court  cannot  order  him  to  be  remanded  until  any 
future  day,  and  to  be  then  brought  up  again  for  the 
same  purpose.  They  can  only  remand  him,  when  he 
will  return  tn  pnsdn  in  the  same  (mstody :  and  there- 
fore if  the  damages  for  which  he  has  been  charged  in 
execution  do  not  exceed  *M.  exclusive  of  costs,  and 
he  have  lain  in  piison  more  than  twelve  months,  the 
Court  will  discharge  him,  under  48  G.  3.  c.  123,  not- 
withstanding the  comptilsory  clause  of  the  32  O.  2. 
LanedoH  v.  Fouiter,  13  Pri.  186.  'S.Ci  M*Cle.  6. 

Aiiter,  If  he  be  also  in  custody  under  an  order 
which  makes  his  imprisonment  in  the  nature  of  a 
criminal  custody ;  for  48  G.  3.  applies  only  to  civil 
custody.    S.  C. 

If  a  defendant  is  illegally  arrested  e.  g.  without 
writ,  and  served  with  process  while  so  detained,  the 
exchequer  will  discbarge  him  onoonditiunally.  Bar* 
iMD  v.Kaa,2Anst.  461. 

RECOGNIZANCE. 

See  FrNFs,  &c. 

A  recognixance  estreated  by  mistake  of  the  officer 
of  a  Court  cannot  be  discharged  on  his  certificale 
without  his  affidavit.    Rex  v.  Soltan,  1  Anst.  79. 

RELEASE. 

A  release  of  all  demands  from  the  plaintiff  to  the 
deCendint,  will  not  deprive  the  plaiotifTs  attorney  of 
his  lien 'upon  the  costs  of  an  action  awarded  in  favour 
of  the  plaintiff;  nor  can  the  defendant  set  off  the 
costs  of^another  action  between  the  same  parties,  and 
awarded  in  his  favour  against  those  now  awarded  to 
be  paid  by  him  to  the  |uaintiff,  until  the  plalntifl^s 
attorney's  claim  be  satisfied.  Gifford  v.  Cifford, 
Forrest,  100. 

Where  there  are  several  plaintifis,  and  one  fraudu- 
lently eives  a  release  to  pmjudice  the  real  plaintiff,  and 
that  reieaae  is  pleaded,  the  Court  wUl  set  aside  that 
plea,  and  «dcr  tha  release  given,  to  be  deUveied  up  to  I 


oe  cancelled.     JIsriHr  Mui  ensHtr  v. 
1  Y.  &  J.  862. 

But  the  firand  mast  be  dearly  aade  ait.  hf  i 
affidavits  of  the  party  aeekiag  tesrtabdt^|iB 
S.  C. 

Cf  debt  to  cfWR.]  Mode  of  pracsnai  i)k  it 
charge  of  »  crown  debt*  (aneais  of  tasn)  add 
tainipg  reieaae  iron  pnioeas,  whese  the  debt sfi 
by  the  crown  debtor  upon  molioo  by  the  tlignn  f 
neraL    Rsx  v.  Benmlt,  1 1  Pri.  770. 

REPLEVIN. 

Atfi^nment  of  replevin  bomd-1  A  defeedaBtiii 
plevin  IS  not  entitled  to  an  assignment  of  dw  nfhi 
l)ond,  on  the  plaintiff^s  neglectiag  to  decl»  Ai 
next  county  court,  if  he  himself  hate  not  tka  ^ 
peared  to  the  summons.  And  if  he  obuia  ntsai 
ment,  and  bring  an  action,  the  Coait  wOl  itr] 
proceedings  (on  an  affidavit  being  made,  tbt  i  a 
of  recordari/ac,  Unptelam  has  be^  soed  out),  v;ai 
payment  of  costs  by  the  defendant,  which  will  be< 
dered  to  abide  the  event  of  the  proceediags  oo  'hei 
fa.  to.    Seal  v.  PhilUpt,  and  oiken,  3  Pri.  17. 

REVENUE* 

Information,- see  Amekdiuxt. 

Venue,']  Tlie  venue  of  an  inlbnnatioa  ei  14  C! 
c.  19.  fbr  being  both  tanner  and  shoeoiakcr,  aeecs 
be  laid  in  the  county  where  the  oflenoe  wasoBnsa 
Att,  Gen,  v.  Ferris,  3  Anat.  871. 

The  attorney  general  may  at  amr  time  taoi 
revenue  information.  Att,  Uen,  v.  Bendmf»,  ^^ 
714.  J 

Pleading  in  perton  to  iofonnatioa  by  &e  cj«i 
Att,  Gen,  v.  Carpenter,  1  Tyr.  35L  J 

Information  for  forfeiture  of  a  ship,  two  in 
having  elapsed  without  trial,  a  writ  ol  deb««r<  a 
grantM  on  security  by  recognixanee,  on  ifidvM 
probable  injury  to  ship  by  hekag  uncnployei  M 
witnesses  for  the  crown  being  seamea,  absest  ib^ 
three  terms  intervened  without  the  attmcr  ^ 
proceeding  to  trial ;  a  rale  for  dischargiof  t^  ^ 
nizance  was  however  discharged.  Ait,  Cn.  ••  '^ 
ham,  3  Anst.  805.  I 

Proctior.]  Summary *appUcatio&  sgsisit  tsM 
sioners  of  land-tax,  to  compel  adae  esatssaa&.ii 
land-tax.  Att,  Gen,  v.  Commissiontn  ej'  U'-i '" 
12  Pri.  647. 

In  a  case  of  issues  on  writ  of  dittringef  hr ; 
of  land-tax  set  insuper.    Service  of  «6e 
sheriff.     Attorney  General  v.  JnhebiUait  ^ 
12  Pri.  649. 

Motion  for  an  attachment  against  psrtiei  ^<^ 
obeying  an  order  of  oommissioiiers  ajipoisit^ 
quire  of  debts  due  to  the  king,  requmog  p' 
of  napers.     Rex  v.  Danaey  and  othea,  12  P' 

Qu^re,  Whether  parties  in  trade  ej^uaA 
oommiasion  has  issued,  to  hold  an  inqaistiaB : 
whether  they  are  indebted  to  the  crown  fbr  1:7 
duties  of  excise  on  the  commodities  sold  ^  ^'*' 
the  course  of  their  business,  and  who.  oa  atk^ 
pursuance  of  a  summons,  to  be  examined  b^  ^^ 
missioners  on  tlie  inquest,  refused  to  submi  u  I 
examination  unless  attended  by  their  soiicK-' 
compellable  to  produce  before  than  fior  ibcir  1 
the  partnership  books,  for  the  porpoie  ot' ' 
evidence  of  the  amount  of  duties  la  smar,  *^ 
first  being  duly  released,  by  oomneleBt  bsl^ 
authority,  from  anv  penalties  which  the  cosk 
such  books  might  be  the  means  of  shevi^  « 
taining  that  they  had  incurrud  f  S.  C. 

Qu.  By  whom,  and  by  what  ncaosiacbia 
ia  to  be  secured  to  the  parties  t  It  casoot  be  ?"< 
the.«ilicitor  to  the  ekdie,  of  his  tmuptP^'^ 
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Pfoocedingt  for  duties  withheld  and  in  ariear, 
e  (imble)  a  waver  of  penalties.  S.  C. 
tei  beUmgmg  to  U»rd$  of'  franchiui,'}  Coarse,  of 
Hiiag,  in  wder  to  obtain  the  direction  of  the 
,  requiring  the  officer  of  the  exchequer  called 
Dreign  Apposer,  to  set  over  fines*  (by  appor- 
ent)  to  lords  of  .liberties,  claiming  them  under 
^aats  of  royal  franchises  from  the  crown.  Ma- 
i  on  which  applkrations  for  such  purpose  must 
inded.  Notices  to  be  served,  and  by  whom, 
e  the  attorney  general  opposes  the  application-, 
question  of  title«  or  extent  or  construction  of 
ppiicant's  title,  arise,  the  court  will  make  no 
on  motion,  because  it  then  becomes  matter  of 
against  the  crown,  which  must  be  delermined 
Igment  od  matter  of  record,  and  must  therefore 
ought  before  the  court  in  a  pore  solemn  and 
I  manoer,  by  claiming  upon  record,  to  give  the 
opportunity  of  contesting  it  by  plea  or  other- 
In  the  matter  qfthe  eiaim  of  (ajrporiionment  of) 
Hiht  Dean  and  Chapter  of  the  Collegiate  Church 
Peter's  WettminUer,  12  Pri.  174. 

•  Of  the  divisibility  of  post-fines  by  apportion- 
between  lords  of  liberties  claiming  a  fine  of 
lying  in  two  or  more  liberties;  and  of  the  course 
Mtiog  an  apportionment  by  order  of  the  court  or 
vise,  in  such  cases?  S.  C. 

lere  freehold  and  leasehold  property  had  been 
QDder  a  writ  of  diem  elausit  extremum,  on  an 
Mnmission  and  inquisition,  and  various  claims 
iotered  on  die  part  of  persons  insisting  on  a  prior 
lo  that  of  the  aing.  and  the  executor  of  the  de- 
l  crown  debtor  and  his  surviving  partners  in 
aod  the  purchasers  of  part  of  his  leasehold 
from  bis  executors  and  mortgagees,  spply  by 
Q  to  the  court  (without  prejudice  to  their  right 
rerse  the  debt  found  due  to  the  crown)  for  an 
«» manm  as  to  the  leasehold  property ;  for  a  re- 
e  as  to  the  partnership  property  ;  and  a  further 
Boe  as  to  part  of  the  leasehold  estates  which  had 
»l(l,  and  the  proceeds  of  which  had  been  applied 
^iiig  off  or  reducing  roortgaflfes  on  the  other  parts 
property,  the  court  refused  to  entertain  any  part 
i  application,  on  the  ground  that  where  so  many 
I  were  made  and  points  of  law  were  raised,  they 
Dot  act  in  a  summary  way  without  the  consent 

•  crown.    Hex  v.  Hodge  and  another,  12  Pri. 

^U,  That  the  parties  applying  ought  to  admit 
!bt  claimed  to  be  doe  to  the  crown  as  an  indis- 
bie  pieliminary,  to  being  heard  by  the  court  on 
i^ts  of  the  motion,    llullock.  Baron,  dis$en- 

8.  C. 
*>Vi  Whether,  and  to  what  extent,  and  from 
^;  and  under  what  circumstances,  leasehold 
^y  of  a  deceased  crown  debtor  is  bound  by  in- 
lOD  and  a  writ  of  diem  claurit  extremum,    S.  C. 

•  How  far  parlnership  property  is  afiected  by  such 
t  against  a  deceased  partner  for  a  partnership 

S.  C. 

•  Whether,  and  how  far  freehold  and  real  chat- 
^%  deceased  crown  debtor,  sold^by  his  executors, 
ihject  to  a  writ  of  diem  elautit^extremum,  where 
^^^^s  have  been  applied  by  them  in  payment  of 
kbrancesonthe  other  real  property  or  the  de- 
1}  and  in  discharging  it  from  bond  fide  legal 
«.    8.C. 

SCIRE  FACIAS. 

*»Mt  crown  debtor,  see  Extent  in  CniEr,  Pro- 
»C8  ON.    Rex  V  Peaftan,  3  Pri.  288. 
tnrefacia$  against  two  **  that  they  severally  be, 
>ppeir  to  show  cause,  &c.  on  a  bond  to  the 
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crown,  execated  by  three,  is  bad.  Rcrv.  Chajnnan, 
3Anst811. 

A  declaration  in  $eirefacuu  against  two  defendants, 
on  a  joint  and  several  secognisance  of  four  persons, 
without  averring  the  other  two  to  be  dead,  is  bad, 
without  pleading  the  nonjoinder  in  abatement.  Rex 
V.  Young  and  Glennie,  2  Anst.  448. 

A  scire  faeiae  to  revive  a  judgment  entered  up  by 
Warrant  of  attorney,  given  to  secure  the  payment  of 
an  annuity,  and  tiJierifaeiMt  issued  tbeieon,  are  not 
snch  proceedings  as  to  call  upon  the  grantor  of  the 
annuity  to  avail  himself  of  an  objection  to  the  memo* 
rial.    Fielde  v.  Coal,  Forrest,  125. 

WitnesM.'}  Ruled  at  nisi  prtiu  by  Richards,  C.  B.; 
that  a  person  having  entered  into  a  bond,  with  sure- 
ties to  the  crown,  is  not  an  admissible  witness  in  a 
scire  faeiat  against  the  surety,  to  prove  that  he  had 
not  broken  the  condition.  iHedqu.l  (the  piinci|ial 
having  been  released  by  the  surety).    Hex  v.  ihtton, 

4  Pri.  150. 

SECURITY  FOR  COSTS. 

Plaintiff  compelled  to  give  security  for  costs  tm 
afiMavit  of  his  residing  in  Ireland ;  the  caose  not 
having  been  at  issue,  and  the  venue  laid  in  Middle- 
sex ;  and  proceedings  stayed  in  the  meantime.  Mo- 
loney  v.  Smith,  M'CI.  &  Y.  213. 

A  plaintiff  will  not  be  required  to  give  eecurity  fop 
costs,  or  disclose  his  place  of  residence,  where  there 
is  no  doubt  whether  he  sues  in  his  own  right,  and  it 
does  not  appear  that  he  is  out  of  the  kingdom.'  Ltotfd 
V.  Davit,  1  T^r.  633.  '  . 

Plaintifib  suing  in  this  eourt^  but  being  resident  io 
a  foieign  ceuntiy,  out  of  the  jurisdiction,  will  be  fe-> 
strain^  from  proceeding  until  they  give,  security  for 
costs,    De  Mameffe  v.  JaehoUf  13  Pri.  603. 

The  case  of  &ekman  y.  Legrainge  (Anstr.  359) 
denied  by  the  court  to  be  consistent  f^ith  the  present 
practice.    S.  C. 

Application  that  a  plaintiff  should  give  security  for 
costs,  must  be  made  before  issue  joined,  ahhough  the 
issue  was  joined  in  the  preceding  vacation.    Anon^ 

5  Pri.  610. 

Interlocutoiy  judgment  signed  for  want  of  plea,  set 
aside  on  the  ground  of  the  proceedings  being  tn  breach 
of  good  faith,  where  the  defendant  had  refused  -  to 
plead  till  he  had  got  security  for  costs  (the  plaintiff  n» 
siding  out  of  the  jurisdiction)  the  judgment  having 
been  signed  whilst  the  parties  were  in  coirespondence 
respecting  the  sufficiency  of  such  security ;  •although 
no  order  of  the  court  had  been  previously  obtained  by 
the  defendant  for  the  purpose  of  compdling  security 
for  costs,  and  the  plamtuf  had  lost  by  the  delay  an 
opportunity  of  going  to  trial.  Drurjf  and  atwther  v. 
Johnsm,  13  Pri.  489. 

The  costs  of  setting  aside  the  judgment,  ordered  to 
abide  the  event  of  the  suit.  It  is  not  contrary  to  prac- 
tice in  this  court,  to  compel  a  plaintiff,  residing  out 
of  the  jurisdiction,  to  give  security  for  costs.  On  the 
contrary,  the  court  would  make  such  an  order  at  dis- 
cretion, as  mere  matter  of  justice.    S.  C. 

A  plaintiff  residing  abroad  is  not  compelled  to  give 
security  for  costs  in  this  court.  BeAman  v.  Le* 
rainge,  2  Anst.  359.  but  see  ante. 

Proceedings  will  not  be  stayed  till  plaintiff,  who 
since  filing  the  bill  became  bankrupt,  should  give  se- 
curity for  costs.    Anon,  2  Anst.  407. 

SEQUESTRATION. 

The  warden's  certificate  of  a  prisoner  being  in  hia 
custody  for  contempt,  for  non-payment  of  costs  tajBod, 
is  suflScient  to  found  a  motion  for  a  sequestration,  with* 
out  any  affidavit  of  demand  and  refusal  to  pay.  Phil* 
lip$  and  another  v.  Stepheuton,  11  Pri*  473. 

Requisites  for  issuing  sequestratioQ  on  outlawry  of 
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SERVICE  OF  ATTACHMENTS. 

Balis  for  aa  attachment  muai  be  lerved  peraonalJy. 
The  comt  i^ftaoA  to  eider  that  aemce  at  the  d«velUog- 
houte*  Bhoaldbedeenedfoodaerrioeikf  aruleforan 
attaebmenttimon  an  aflidavit  that  the  defendants  were 
"ahjanddiaealttebemekwtthr"  and  that  the  de- 
peooBl  had  tried  all  the  oMaas  io  hie  power  for  two 
nonths*  before  h»  oovkl  aerve  the  defondanta  per- 
9ttiMf  witbthe  aiwaid,  for  the  wm-peifoaBanoe  of 
which  the  attachnant  waa  loa^  to  be  enforcad. 

SERVICE  OF  RULE  OE  ORDER  OF 

COURT. 

—  • 

veMiee  er  as  oiaer  ef  eevt  on  a  aereast  of  oe 
■aity,  Ml  at  hia  d|>iiiiag*hoqie,  lOMiffioieDC^'  Amm, 

teflee  of  aD  proceaiea  intended  to  bring  a  par^ 
iMa  cooABBipC,  MttU  bf  perMMial  if  peeMble ;  out  if 
iacan  ha  BMla  appear  to  i^b  cent  lAat  lerrioe  cannot 
ha  efbdad  peiionaUj»  and  thai  there  waa  prohaUe 
CBHW  to  aaapait  that  the  party  kept  oat  of  the  way  for 
the  parpeae  of  avoiding  aueh  pencmal  lernoe,  the 
conrt  wiU  grant  a  role  nid  for  an  attnohneat,  and 
eate  tlHiaeifiechy  leaving  the  rale  a*  th»(krelfing- 
henaa,   ikall  be  anficient.      WmUm  v.  Fwlhmr, 

An  affidavit  of  the  aervice  of  a  role  by  which  it  ia 
not  intended  to  brinp^  the  party  into  eootempt,  need 
■ot  atata  that  the  onginal  rale  waa  shewn  al  the  time 
of  leifica*    JFerattana  v.  Taylor,.  2  Y.  &  J^dQ* 

SERVICE  OF  PROCESS.  ' 

See  DisTRiNOAS. 
Adefoadant  may  move- to  dissolve  an  iojanetion  for 
insufficient  service  of  the  subpoena,  thongh  be  haa  net 

Service  «f  a^bpoma  by  leaving  the  [label>  taken 
awny,  S^.  6sn«  M»  1830.  Nu.  IL]  copy  at  the 
oonrang-hottse  of  the  defendant  is  not  sufficient^  unless 

^a  to  a  paitner  or  some  aoknowledged  cleik  there. 
isias  V.  Modrigtm  tmd  othtn,  I  Pri.  92. 

A  party  in  custody  for  a  ocwtempt  in  disobedienca 
•I  the  praeesa  ot  the  Coort>.  will  aol  be  dieoharged 
withoat  aa  aadertakiog  not  to  bring  an  action,  when* 
by  hai  own  devioe^  the  proeass  had  Jieen  served,  in 
aaial  o£  foot,  ea-  aaolher  person  of  the  same  name* 
BW  V.  BuokimhsQ  Pri.  34. 

It bnat the  praotioe- of  ibis  court fii> serve  a  tnh- 
jHBjM  «d  fmifondmdum,  by  leaving  the  body  of  the 
writ  with  the  defendant,  where  there  is  but  one,  as  is 
the  practice  of  the  conrt  of  chanoeqr*  It  \m  sufficient 
if  a  copy  be  left,  and  the  original  prodooed.    S.  C. 

A  Matrs  isaued  againat  one  of  several  partners  who 
ie  abioed  for  a  sepamte  debt,  cannot  be  seived  at  the 
irriH^  house  of  the  partaership. 

Where  a-ftio  mmut  issues  againat  several  partaaa 
who  aie  jointly  liable,  but  which  cannot  be  served 
npea  one  partaar  who  ia  abroad,  if  a  emtri  issues 
i^ainal  that  partaery .  it  may  be  served  at  the  counting 
bouae  of  the  partneiship,  and  upon  his  nonappearance 
a-  diilnHf  as  may  be  eaeouted  there.  Potty  and 
mtmUmr.  Smith  «md  efislAsrd  Y.&  J.  Ill ;  but  see 
7&8G.  4.  c.  71.  $6;  and  PomnoU  v.  Kiiigiton, 
1  Tyr.  R.andtit.  DisraiKOAS. 

Irwufority  <f  mvk$  of, 2  Tba  Court  vhll  not  set 
attde  ttie  service  of  a  vrrit  for  irregularitv  in  being 
served  ia  a  city  locally  vrithin  a  coanty  where  it  was 
direeled  to  the  sheriff  of  that  county,  if  defondant  haa 
vraived  aacb  iiregulanty  by  paying  part  of  the  debt 
and  eoata,  and  dnefaaiged  a  rale  niH  for  setting  aside 
such  a  writ  with  oosm.    Momfo^  r.  Soar,  II  Pri. 


Itia 
vit  on 

aegativa  that  the  pveeere 
or  allege  that  there  was  any 
*    •        8.C. 


lathi 
Aestik 


S£r-<^F. 


TodebtoBboad 
iaaMbe  . 
aad  judgment  waa'eatered  ap 


84.1.  ctt.  (I 


oaaplsaefaBl^aCth»alaaM«Mkhau  Gl 
UM^Jimr.  Watkott,  ira.  1|». 

Bat^aaval  Whether  a  writ  of  «B^,«fttaii 
faoiM  do  maao,  be  the  proper  oeai*  ef  piMEii||l 
arsesi  damages.    S.C* 

.  PorCtettian  of  rnotko  of  ooi^J]  In  sa  adaekj 
aa  assignee  of  an  insolvent,  for  goods  ttid  wdm 
vered  by  the  insolvent,  the  dcfondaat  reied  «■  ill 
fence  of  aet-off,  and  in  the  notioa  thereof  li^reii^ 
him,  he  set  forth  a  campotttioii  deed  ef  anigiaeai 
aforaser  eradilarof  tbedefendaatta'thriaNkaLl 


r^ 


be  pead  oathatoooaaioa:  the  aeiin  aha  mai  i 
other  grounds  of  set-off,  aaanty  had  a^nomid 
aaaeooeatelalad  ^  bat  aa  tke  paitiaBiersf  dKaHl 
the  defeadaatstatsd  the  aalriact  mailcrtskitf 
of  34C  the  amooat  of  the  two  aeveni  Sntmkd^ 
in  the  pound  upon  a  debt  of  4S1.  itoe  Wa  SiMs  Pi 
to  the  defendant,  which  aaid  dividend  an  «miait 
be  paid  bj  the  said  T.  L.  Pain,  aamihswiMM 
of  aet-off  particalariy  mentioaed^  Hrid,  Ibi  K 
partieulan  of  tha  set^  ooniBed  tiM  debka^^ 
prove,  of  the  demand  under  tire  ooveasatia  lb  I 
of  asaicmaeat,  aatheeolagrouideflmddHMa 
prednded  him  fnm  jirinfl  mridnaca  sf  iiiiifc 
the  demaad  of  Piua,  eite  by  moaqr  ^ 
eeived,  or  aa  aoooont  atalad  aecMBg  Is  *ei 
the  notice  of  sataDff,er  by  any  othmmwaL  Ai 
aaat  directedyoathegnaad,  tbea  the  Mlimif  t 
gava  aafideat  intimation  of  tba  wmt  isiiaMa^ 
set  off,  and  that  if  there  had  baen  no  aotbe  af  J 
there  would  have  beeaa  good  dafoare  by  ptwi »^ 
demaad  being  aatiafied,  setaaida.  AuirmiM 
8Pri«dia. 

Qm.  Whether  aotiee  of  eet-off  oeeeKsn  ia  b^^ 
M1S.G.  I 

Where  a  plaintiff  haa  been  Dooaaited  4»  ^H 
that  a  Botioe  of  set-off  had  given  snffidsBt  ido^ 

of  the  sum  iatended  ta  be  setoff  against  the  dtibi* 

and  that  the  defendant  waa  not  pradeded  bybp; 

ticulan  of  aetnafi^  ten  entesiag  tais  s  jsw' '  'I 

counter-demand  not  stated  there ;  and  tkit  aa^ 

waa  afterwaida  set  aaide,  the  Coait  (cDBoder«*| 

he  waa  precluded)  aad  a  new  trial  grme',  ^^ 

the  second  trial  the  defondant  oUaio  ksw  a  1*^ 

bis  partieulan,  so  aa  to  obviate  the  ot^ecii*^  H 

before  upon  payment  of  costs,  the  plsioUf  n^'^ 

titled  to  be  ]»ad  the  cosU  of  the  foit  trial.  pMn"^ 

and  as  the  terma  of  the  aareadsaeat:  sadtiir^ 

would  not,  under  such  dmmislaneea,  oideiib  a^ 

to  review  his  tazatioB,  on  the  djeciiw  thtf  «n 

allowed  the  plaintiff  only  21s.,  the  oasb  «f  <  "^ 

amendment.  S.  C. 

The  oosu  of  the  fonner  trial,  ordeed  lo  abhii| 
event  of  the  cauae.    S.  C. 

The  court,  on  diaehargiiog  aa  eider  gnsitd  <-'< 
,  canae,  lefaaed,  ander  thedwametaaw,  togw*  w' 
I  careful  party  the  oosiB  of  the  MlicBtioa.   &(*•  , 

Carts.]   A  motion  to  aet  offcoaia  ia  a  rert  » ^ J 
for  which  the  plaintiff  ia  the  exeheqatr  lad  m 
the  defendant  aa  hia  attorney,  tbourh  kc  base  i 
not  the  party  against  the  judgment  owre.  «*i  j 
Murphy  V.  CmmfogAoBH  1  Aaat.  971. 


MODBRN  CASBS  IN  BXCHBQUER. 


SEITING  ASIDE  FRO€£Si)INOS, 
lie  Comt  will  sot,  on  tlM  lul  iby  of  term. 

It »  niie  to  shew  eauM  why  interlocitloiy  jndg^ 
t  should  oot  be  set  aside  on  paymeDt  of  costff* 
be  not  made  to  appear  by  the  affidavit,  that  the 
Btiff  has  not  Idtt  an  opfwrtmiity  of  goiog  to  trial. 
man  v.  Day,  13  Pri.  225. 
he  Coact  wiU-  aot  set  aside  a  jttdgineiit  entered  up 
L  cognovit,  and  ezeouted  hy  lewying  the  money,  on 
nound  that  no  process  had  been  aetaaUy  served  on 
lefendant  befbn  he  signed  the  nagaovit*  nor  was 
at  time  sued  o«t ;  where  itappeased  that  ioakmc- 
I  had  been  then  tiansmittea  ti>  the  agent  of  the 
Btiff^s  attorney  in  London  from  the  coMrtrjr,  to 
i  a  quo  flnnns,  which  was  aftemards  aeoenfangiy 
id,  tested  of  cdane,  Ifter  the  date  of  the  cognofit. 
ie  andothen  v.  Swiji,  a  Pri.  513. 
il  raotiooa  to  annul  proceedings,  on  the  gnnnd  e£ 
(ularity,  nnst  be  made  in  the  term  when  the  psoN 
lings  was  had,  or  the  court  will  not  reoeiTe  theap- 
ition.  Amm,  3  Ifti.  37. 
.'party  having  to  complatn  of  inogvlaiibrr  wha 
Id  move  to  set  aside  the  proceedings,  shdufd  come 
be  first  inataooe,  if  he  would  seenve  tht  cest»  of 
aoplication.  If  he  he  a  defendant  objecting  to 
pilarity  in  soviet  ni  pracem,  (aa  a  seppice  in 
:ber  couato  than  that  into  whnh  it  waa  isaued) 
hould  nvpTy  on  the  eaeliest  opportunity,  and  is 
lequiMa  ta  wait  till  the  pUiniiff  tahe  a  further 
:  and  if  he  epply  in  the  init  iaatance,  and  suo« 
I,  the  court  will  give  him  the  costs  aa  afanost  a 
ter  of  coane.  He  may,  however,  npoly,  after  the 
ntiff  has  taken  a  fiirther  step  in  tne  caaae^  in 
ch  cane  the  canrt  wiU  awaid.  oasts  in  its  diepwiioB, 
re  the  miphcaat  neeeeda.  Warrm,  QemL  v. 
ii,9Pfi.S7. 

r  a  iJtay  oic  which  a  dafindant  ia  called  on.  to  ap'* 
r  be  omitted  in  the  noiiea attached  to  weiwepracew^ 
court. will  safe  aside  the  writ,  and  all  sobeequent 
sedines,  notwithstanding  the  defendant  haa  snf* 
1  a  whole  tenn  to  elapea  without  giving  notice  to 
pbintiii^  and  does  not  apply  to  the  court  till  aftec 
eronition  of  a  writ  of  tni|niiy.  Wiekhmn  v. 
iling,  2  Pri.  9.  . 

he  Court  set  aside  a.  regular  ioteciocutory  judg- 
It  i^  ejectment  (signed  for  want  of  appearanee), 
writ  of  poiseestion  executed,  on  an  affidavit  by  the 
rney  for  the  landlord  and  tenant,  that  he  had 
ived  inatmctiona  for  entering  an  appearance,  bat 
neeleeted  it»  owing  to  matters  penonall^  afiecting 
self,  which  had  prevented  his  atlendmg  to  it. 
d.5Jbnov.  fioe,  12Pri.260;  huteee  >f«irerdai» 
Cmp,  1  Xjrr.  261. 

>  subpeena  ad  rapmdtmdum,  and  attachment  for 
i  of  appearance,  ia  both  of  which  there  is  a  mis* 
I  in  the  defendant's  surname,  are  not  sufficient 
ind  for  a  rale  to  ehow  cause  why  the  prooeediogs 
lid  not  be  eet  aside,  although  the  defendant  give 
plaintiff  notice  on  being  senred  witli  praeesa,  that 
irill  move  the  court  \o  set  it  aside  if  proeeeded  in, 
tender  the  plaintiff  hia  demand*  Shaw  v«  Ttithrn^ 
i  (sued  by  the  name  of  Tyther  Leigh),  2  Pri. 
• 

L  plea  in  debt  that  defendant  doea  not  owe  theeaid 
I  "  often  pouMndti*  abore  demanded,  the  asgreaate 
I  demanded  being  60/.  will  not  authoriae  tM  sign- 
judgment  for  want  of  a  plea,  for  the  amount  may 
rejected  as  surplusage.  xtitdaU  v.  KMy,  1  Tyr. 
• 

L  variance  from  the  writ  itarif  in  the  body  of  the 
f  of  proeesa,  is  fatal  to  the  proceee,  andsnbsequeot 
:eedin^a.  Morru  v.  Herbert,  1  Pri.  245. 
Hi  motion  to  set  aside  proceedings  aa  imfra  digfd" 
m,  on  an  affidavit  that  the  demand  sued  for  doea 
amount  to  ¥k,  the  court  will  not  inquire  into  the 
nint,  if  an  affidavit  he  pnt  in  on  ihewing  canie. 


thai  the  daaandrexca^bdthfetifiMl,  btf  teil^afti 
discharge  the  rule,  with  costs*    BatiJber  aw  Mfaij^a,? 
2  Pri.  8. 

SEWERS.  COURT  OF. 

Sea  F.ivss,  AsiiBciAsixiiTSa  &c* 

SHAM  PLEA. 

Rules  of  practice  may  be  depaiied  from  iir  parti^ 
cular  cases,  when  the  observance  of  them  would  not 
answer  the  purpose  for  which  thev  were  made,  but 
would  enoouiage  sham  pleading.  Whese  the  defend* 
ant,  having  akaded  a  ahaa  plea,  demurred  to  the 
plaintiff's  replication,  merely  for  delay,  and  the  plaia* 
tiff  obtained  a  rule  for  a  etmcUium^  for  the  last  day  of 
term,  without  previously  giving  a  faor*day  rale  to- 
bring  in  the  demurrer  boeks,  the  conrt  rafosed.  to  aei 
aside  the  rule  for  the  etmciimmy  bat  gave  judonena 
for  the.phuntiff. .  ifarrtaon  v.  BUkordton,  M'Gl.  Js- 
Y.  246. 

W  here  the  defendants  havm^  pleaded  a  sham  plea,. 
derooned  to  the  plaintilPs  rephcalioiL  ia  eider  ta  ebifl 
o^P  the  cause  till  nhe  following  term ;  the  oenrt  re» 
fused  to  set  aside  a  rule,  obtained  bv  the  pUintill^  ai» 
the  lOth  for  a  conctiium  on  I2th  f  ebniaiVy.  wi^boql 
havin^^  delivered  a  demoner-book  to  the  oefeadanir* 
clerk  in  court  ^  no  demnner  books  havmg  been  deli^ 
vered  by  the  defendant  to  the  two  junior  bemsy  nea 
any  by  the  plaintiff  to  the  chief,  and  senior  jNiiaaii 
barons,  till  tbe  morning  of  the  10th«^  and  gptye  judg- 
ment for  the  plaintiff  on  the  demaices.  G^nt  v.  Voii' 
dermookn,  M<CL  &  Y»  246. 

sheriff;    ,  ] 

Du^  4pc.  onEzTSMia.    Sea  Exxanv. 

DtUif  ta  returaiii^  proeeit,]  Aa  attaehmeat  for 
not  returning  the  vmU.  waa  discharged,  vidieot  eoata^ 
oa  affidavit  that  the  defendant  was  aatBaa^iitttfaa' 
oounty,and  that  the  setn/n  of  a«i  at  mMatiis  waamad* 
too  lale  by  mistake.    Saxtan  v.  Wett,  2  Aaetw  470;..  •> 

Body  nde.']  It  »  not  an  oUectlln  tf^dtaaeieioc: 
of  a  nue  to  bving  in  the  body,  tnat  it  ia  atated  in  tha 
affidavit  made  tn  found  a  motion  for  aa  attaehaaena 
against  the  sheaff»  to  have  been  screed  eitdie«day  ei 
tM  Purification.  PAipam  end.  onetibfr,  Asigiiisi,  v; 
Bevtr,  Oent.  13  Pb.  20a* 

WhanbaU  was.  put  in,,  and  perfeeted  oa  the 
day,  but  after  an.  attaehment  had'heen  grenled  i  _ 
the  shenffr  for  npt  bringing  in  the  body»,the  eouit.re*^ 
fused  to  eet  aside  the  attacnmenton  payment  of  ooets^ 
except  on  the  terms  of  the  defendant  pleadiag^  ienaUa: 
intUtntor,  takitig  short  noliee  of  trial  for.  tha  sittiaga 
afker  term,  giving  judgment  as  of  tha  tcnav  aaed  lei*: 
ting  the  attachment  stand  aa  a  eecnriCf  to  thf>  plaintiff, 
in  the  event  of  his  obtaining  a  veroct»  linnssii  tj 
BridU,  M'Ci.  88. 

Where  an  order  for  an  attadnaent  against  the: 
sheriff,  for  not  bringing  in  the  body,  had 
tained  on  tbe  last  day  ol  teres,  on  a  rale  whioh  i 
pired  the  day  before^  tha  court  wonld  no^. 
there  had  been  delay  and  a  tr^al  had  been,  li 
aside  that  order,  on  the  ground  of  the  hail  ^ 
tified  einoe  it  was  obtaiiMd,  even  on  pqwaent  of  i 
Empmi  V.  Bftdit,  13  Pri.  262. 

They  would,  however,  stay  the  attachment*  on  th» 
tenns  of  the  defendant  pleadinppisauably,  and  aooepl*' 
ing  notice  of  trial  for  the  ensuing,  sittings.;  and  (if  a 
verdict  should  be  given  against  hiaia)»  giving  judgment 
of  the  term,  the  attachmenr  standing  aa  a.  aeoBiitv» 
S.C. 

Attachment  againat,  for  not  bringiiig  in  the  body*, 
cannot  be  maved  sifter  ^>pea«noa>  entered  ■  iforrfesa 
V. 1  Tyr.  631. 

Terma  of  staying  attachment  against  the  sheriff,  fon 
not  bringing  in  the  body  for  inmlarily*  Cro^  vb 
Hoetfi  I  Tyr.  422,  n.    &RttA  v.  Porifee^  id*  4UL  a. 


#• 


Ivi 


A  DIGESTED  INDEX  TO  THE 


Bodjf  rute.l  "By  mting  tlie  shenff  to  bring  in  the 
body  mfore  the  lime  for  justi^ng  tmil  has  expired, 
thepUintiff  does  not  eDlam  the  time  for  jestiiyittg 
bait  until  the  expiration  of  the  body  ruloi  if  at  the 
period  when,  inaepeodeotly  of  that  rule,  the  time 
for  justification  expires,  he  take  an  assiffnoleot  of  the 
bail  bond,  for,  by  so  doing,  he  waives  ue  body  rule. 
(BolUnd,  B.  dimntiente.)  Ladd  t.  Amaboldi,  1  C. 
Ac  J.  97. 

If  defendant  do  not  justify  his  bail  in  due  time,  and 
eomperuit  ad  diem  is  pleaded  to  a  declaration  on  the 
bail  bond,  the  court  will  order  the  appearance  of  de> 
fendant  to  be  recorded  as  of  the  day  on  which  the  bail 
justified.    S.  C. 

If  a  sheriff  lets  a  defendant  arrested  on  mesne  pro* 
oeas  go  at  large  without  bail  below,  and  on  being 
ruled  to  letnm  the  writ,  returns  cepi,  but  no  bail  is 
then  put  in  above,  the  sheriff  is  liable  in  an  action  of 
escape,  and  it  is  not  enough  that  he  puts  in  boil  when 
rulea  to  bring  in  the  body.  Jonet  v.  Eamn  and  ano* 
iher,  3  Anst.  675. 

The  role  to  bring  in  the  body  may  be  taken  out  and 
served  on  the  sheriff  immediately  after  he  has  returned 
the  writ,  and  on  the  same  day,  if  the  time  for  putting 
in  bail  is  then  expired.  Gore  v.  WUliamt,  3  Anst. 
653. 

Bail  excepted  to  and  not  justifying  are  still  compe- 
tent to  render  the  principal,  while  their  names  remain 
on  the  bailpiec^.  Jbid.  S.  P.  Rex  t.  Shenff  of  £t- 
Mx,  5T;R.633. 

The  rule  on  the  sheriff  to  return  the  writ  expired  two 
days  after  the  end  of  term ;  a  rule  to  bring  in  the  body 
talDBn  out  next  day,  but  teiled  on  the  last  day  of  term, 
was  held  regular.    Buckler  t.  Blyth,  3  Anst  779. 

Writ  returnable  in  vacation.']  In  the  £iGhequer,if 
the  rule  to  return  the  writ  expire  in  vacation,  the  she- 
riff must  return  it  at  the  expiration  of  the  rule,  or  an 
attachment  may  be  moved  for  on  the  first  dav  of  the 
next  term,  as  in  the  Common  Pleas,  because  theoflice 
of  the  Exchequer  of  Pleas  b  open  daring  the  vacation. 
Smith  V.  Bl}fth,  9  Pri.  255. 

Refum  to  teeond  fieri  faetat,"]  A  sheriff  having 
returned  a  levy  under  a  writ  of  fieri  faeiat,  cannot  re- 
turn to  the  venditioni  expenae,  that  he  has  sold  the 
goods,  but  detains  the  money  for  another  party,  plain- 
tiff under  a  prior  writ  of  execution;  and  the  court 
will  quash  such  a  return  on  motion.  They  will  not, 
after  snch  a  proceeding,  give  the  sheriff  leave  to  a- 
mend  his  return.  The  com  t  discharged  an  order  to 
shew  cause  why  the  sheriff  should  not  be  allowed  to 
amend  sncb  a  ietum,  as  being  made  too  late,  vrith 
oosts;  but  they  refused  e  motbn  madeiostanter  for  an 
attachment  agaiust  the  sheriff,  as  premature.  Row  and 
amotker,  amgneee,  v.  Trajfp,  9  Pri.  317. 
.  Fake  retttm*]  Where  the  attorney  of  a  judgment 
creditor  delivered  to  the  sheriff,  a  writ  of  fieri  faeiai 
retamable  on  a  day  certain,  with  directions  by  letter 
»ot  to  execute  it  till  the  return,  unless  another  execu- 
tion should  come  in,  in  the  mean  time,  and  afterwards 
sent  in  an  aliag,  accompanied  with  the  same  directions ; 
and  tlie  sheriff,  upon  another  execution  coming  in, 
iasoed  warrants  on,  and  executed  both  writs  on  the 
same  day,  giving -precedence  to  the  last  execution, 
and  satisfying  that  wholly  fiiat,  out  of  the  money  le- 
vied, and  then  pud  over  the  remainder  in  part  satis- 
faction of  the  execution  first  delivered,  and  returned 
that  payment  and  nulla  bona  as  to  the  residue ;  it  was 
held,  mat  the  plaintiff  oould  not  maintain  an  action 
a^inst  the  sheriff  lor  a  fidse  return ;  and  that  a  non- 
suit on  that  ground  had  been  properly  directed. 
Fringle  v.  Isaac,  1  i  Pri.  445. 
'  An  informatioD  in  the  nature  of  an  action  for  a 
false  return  against  a  sheriff  who  had  returned  that  he 
had  seised  the  goods,  &c.  into  the  hands  of  his  ma- 
r,  snbieot  to  certain  prior  executions,  which  return 
the  effiBct  of  depriving  the  orown  of  the  fruite  of 
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its  prerogative,  priority  cannot  be  sopporied  if  dttie 
turn  ^ottld  be  sobstantially  troe,  altbou^  it  msy  V 
bad  in  point  of  law.  Cilee  v.  The  King,  11  Pa. 
594. 

The  proper  course  in  sudi  a  case  would  be  to  pio- 
cure  the  return  to  be  qoaihed,  by  molioa  fiv  Ibt 
purpose.    S.C. 

A  court  of  error  will  not  overlook  an  objedioQ  if- 
pearing  on  the  record  and  special  venbct,  even  whoe 
the  parties  may  have  so  bound  tfaemeelves,  as  not  to 
be  entitled  to  insist  on  the  objection.    S.  C. 

Feee-^ Extortian-']  If  a  sheriff's  officer,  who  amtis 
a  defendant,  demand  and  leoeive  from  lum  a  hrgs 
sum  than  he  is  liaUe  to  pay  as  a  c&ptioo  fee,  aid  far 
the  expense  of  the  bail-bond,  fitc  the  eourt  wSk,  as 
motion,  order  it  to  be  referred  to  the  Master  to 
tain  what  the  officer  is  entitled  to  on  that 
and  order  him  to  restore  the  surplus  to  the 
and  to  pay  the  costs  of  the  appUcatioa.  1F< 
Fdmond$,  4  Pri.  309. 

A  charge  of  71.  13*.  6d.  made  on  a  d^eodast  as 
a  caption  fee,  wholly  disallowed  by  the  Haal» 
S.C. 

Liability  to  pay  interest  on  siun  in  Jkanif .]  Whoe 
a  sheriff  bad  retamed  fer  several  years  a  sum  of  bob^ 
in  his  hands,  the  balance  of  the  produce  of  efibctiof  a 
crown  debtor  seized  by  him,  and  sold  onder  an  esteat 
after  the  crown  debt  had  been  satisfied^  claiming  faiia- 
self  a  lien  thereon  for  poundage,  &c  the  crevn  or- 
dered that  he  should  pay  interest  on  the  amsaat  «f 
soch  balance  to  the  parties  from  whom  be  wilMwH 
it,  from  the  time  when  the  court  had  determiaed,  m 
a  foroMr  occasion,  that  tiie  claim  of  the  sheriff  was 

J*  aa  A*i.  1*  v«aB^  *  a 

unfounded,  notwithatandiBgwrncfadetenniBatioa,  he 
had  continued  to  keep  the  (peatioii  Iwfoie  the  coart, 
and  that,  although  the  shenff  should  not  have  aide 
interest  or  any  use  or  advantage  of  the  mamj  ia  fhi 
mean  time,  the  oouit  proceeding  whollv  on  thegnaii 
of  the  injury  done  to  the  par^  eotitlea  to  it.  Hb% 
ViiUn,  II  Pri.  575. 

The  court  nve  tiie  party  applying,  tbe  coals  of  Ae 
application ;  but  they  refoaed  to  oraer  the  sheriff* 
pay  the  coats  of  former  applications^  disposed  of  ia  in- 
spect of  the  same  question.    S.C.  ■ 

Levying  after  itottee.]  Where  a  sherifi^  hariag 
taken  possession  of  goods  under  a  J^ri  facias,  ms 
served  with  notice  not  to  levy  by  a  penoB  dainingtha 
goods  token,  under  an  assignment,  mod  threateaini^M 
action,  and  the  plaintiff  had  refused  to  inAamaatf  ^  ~ 
the  court  gave  him  ten  days  to  main  Us 
EuheUs  v.Lovan,  9  Pri.  64. 

Duty  of  heaping  peteestion.!  Where  « 
taken  possession  of  goods  and  chattek  mider  ^fi^ 
facias,  the  officer  should  continue  the  pa 
if  he  may  abandon  it  even  neoessarily  Ibr  % 
he  must  clearly  account  for  so  doing,  if  be 
sustain  his  right  against  others,  iSierwanis 
ing  under  le^  ai&ori^  to  aeise  the  same 
A  jury  having  detarmined  by  their  verdict 
Question  of  abandonment,  left  to  them  oo  the  < 
the  Court  vrould  not  dtstorb  that  verdict.  In 
of  an  abandonment  on  the  return  day  of  the  writ. 
session  cannot  afterwaida  be  resumed*  AeidamHb 
Paynter,  and  others,  6  Pri.  95» 

Action  againstJ]  In  an  action  against  a  shiiiff,  i^: 
not  assigning  a  bail-bond,  the  Covtt  vrill  not  grascv . 
motion  to  enter  the  recognitanoe  ot  bail,  on  the  rees# ; 
as  taken  on  the  same  day,  <it  being  always  ceM^! 
generelly  as  of  the  lecm),  to  eoab&  the  pbdotiff  >» 
proceed  with  hi*  action*    Anan»  8  Pri.  36. 

Qtf*  Ifsttcbanadioebemaintainahlel  &.C      ■* 

Eitra  aUoeooMce  <o.]  Court  will  grsot  rele  wt0« 
sheriff,  claiming  extra  allow«Bce^  fwwjfcmeg  it  ^ 
the  deputy  remusbrancer  to  asoaitaia  vhM  he  ta«a>^ 
titled  to.  * 

If  inefficient  caus^  be  ehowa  against  aacli  ee  i^ 
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atum,  and  tiift  depaty  remembranoer  be  attended 
resUt  ordinuiiish  toe  sbenff*a  claim,  he  is  still  not 
itled  to  the  costs  of  either  the  application  or  the 
teaee.    Btx  t.  Ftredayand  anon^r,  4  Fri.  131. 

SLANDER. 

rhsse  words,  "  1  will  take  him  to  Bow-street  on 
barge  of  forgery,"  are  not  acUooable.  because  they 
Dot  amount  to  cbaree  the  person  of  whom  they  are 
ken  with  li^ony.    Harriion  v.  King,  4  Pri.  46.      I 

ECIAL  CASE  AND  SPECIAL  VERDICT. 

fmoggling.    See  Habbas  Corpus. 

I  counsel  on  either  side  appear  to  argue  a  special 
e.  on  the  day  appointed  by  the  rule  for  the  con- 
om,  and  the  counsel  for  the  other  party  do  not 
!od,  the  counsel  in  attendance  will  be  heard,  and 
coart  win  give  iudgment  in  the  absence  of  the 
er  conosel.  And  the  court  will  not,  on  any  occa- 
B,  permit  the  case  to  be  opened  again  for  the  pur- 
e  of  giving  the  counsel  who  may  have  been  absent, 
opportunity  of  arguing  it :  the  necessaiy  attend- 
e  of  counsel  in  another  court,  considered  not  to  be 
nflBcient  reason  for  being  aWnt  from  this  court, 
the  day  appointed  for  an  argument  here.  Harber 
Rend,  3  Pn.  53. 

>embie,  the  attorney  general  has  not  power  to  turn 
pecial  case  into  a  special  verdict  after  argument  of 
special  case,  no  leave  having  been  given  for  that 
pose  at  the  trial.  AtU  Gen,  v.  Dimond,  1  Tyrw. 
k 

STATUTES. 

i¥hen  do  not  affect  the  crown.  See  Rex  v.  Ot- 
ne,  6  Pri.  94. 

Ginng  dmUfU  ditttef.]  The  sum  found  by  the  jury 
a  count  of  an  information  framed  upon  a  statute 
tch  gives  double  duties  is  to  be  considered  as  the 
|;]e  sum,  which  is  to  be  doubled  by  the  statute. 
.  Gen.  V.  Hatton,  M'Cle.  214. 

STAYING  PROCEEDINGS. 
)n  bail-bond.    See  Bail-Bond. 

Lction  on  judgment  will  be  stayed  on  payment  of 

money  due  uiereon  and  costs,  without  interest. 
mat  V.  Eduardt,  2  Anst.  558. 
Ik  ooort  will  not  stay  an  action  of  trespass  for 
log  goods  on  defendants  restoring  them  or  toe  value 
li  costs,  when  it  will  not  end  ue  suit,  and  value 
lot  admitted.  Knott  v.  Barker^  3  Anst.  896. 
R  ejeetmgnt  by  nurtgageeJ]  Where  a  mortgagee 
igs  an  ajectment  to  get  possession,  and  mortgagor 
res  to  stay  proceedings  on  payment  of  what  is  due 

coats*  if  tne  mortgagee  gives  notice  of  other  de- 
ids  as  cause  against  the  order,  he  must  specify 
r  nature  and  amounu    GoodtUle  d»  Lean  v.  Loni- 
n,  3  Anst.  937. 
Ln  order  will  be  granted,  although  applied  for  on 

last  day  of  term,  to  set  aside  and  stay  the  pro- 
flnga  on  a  bail^bood  assigned,  if  the  motion  could 

have  been  made  before.  M*Pk§dron  v.  Fither' 
pn,  2  Pri.  143. 

he  court  will  not  generally  erant  a  rule  to  shew 
le  on  the  last  day  of  term,  where  it  would  operate 
tay  proceedings.  (But  see  the  next  case.) 
'be  court  will  grant  an  injunction  to  stay  proceed- 
\  at  law,  before  answer,  even  where  the  defendant 
ing  obtained  time  for  the  return  of  commission 
L  abroad  to  take  the  answer,  is  not  in  contempt  for 
putting  it  in,  if  it  isahewn  that  inconsequence  of 

necessaiT  intermediate  delay,  the  action  at  law 
id  be  tried' before  the  expiration  of  the  time  allowed 
iU  fetom*    FamM  v.  Kobitt,  2  Pri.  144. 


SUBSCRIBING  WITNESS. 

Subscribing  witness  ordered  to  make  affidavit  of 
the  execution  of  an  instrument  attested  by  her,  or 
show  cause  to  the  court  why  she  should  not.  Wti* 
ton  V.  Faulkner,  I  Pri.  308. 

SUBPCENA  AD  RESPONDENDUM. 

Process  of  subpoena  ad  respondendum  may  be  is- 
sued out  of  the  office  of  pleas  j  and  it  is  not  neces- 
sary that  such  process  should  be  signed  by  the  chief 
secondary,  or  a  sworn  clerk  in  the  office  of  the  kind's 
remembrancer.  The  roles  made  in  that  respect  in 
the  reigns  of  James  and  Charles  2,  are  obsolete  and 
of  no  force.    Taylor  v.  Bxley,  9  Pri.  385. 

Service,']  If  a  copy  of  subpoena  be  left  with  a  ser- 
vant of  detendant's  brother,  (who  was  also  his  partner 
and  co-defendant  in  the  suit,  and  personally  served,) 
at  whose  house  such  servant  acknowledged  [Gth  No- 
vember] that  defendant  resided,  will  be  good  service, 
although  the  party  be  out  of  the  kingdom  at  the  time. 
And  a  rule  (tor  setting  aside  an  attachment)  obtain  - 
ed  on  a  representation  that  the  party  was  abroad  at 
the  time  of  service,  will  be  discharged  on  such  cause 
shown,  with  costs.  Brtdirood,  amgnee,  v.  Hart  and 
another,  3  Pri.  176. 

A  subpoena  requiring  the  defendant  in  an  infor- 
mation to  appear  immediately  may  be  tested  out  of 
term  time. 

Qii.  Whether  a  party  usually  and  permanently  re- 
siding at  Bristol,  being  in  town  on  business,  and 
living  during  his  stay  there  at  a  coffee-house  in  West- 
minster, is  liable  to  an  attachment  for  not  ap(>earing 
to  a  subpoena  (returnable  immediately)  within  the 
time  limited  for  appearance  to  such  process,  viz.  one 
clear  day  from  the  time  of  the  service,  as  being  a 
person  who,  at  the  time  of  the  service,  was  residing 
within  five  miles  of  the  court?  Rule  discharged 
without  costs.     Att.  Gen,  v.  JenkinM,  12  Pri.  69. 

In  order  to  attachment  the  subpoena  itself  must  be 
served  where  there  is  only  one  detendant,  a  copy  will 
not  suffice.     De  TilUm  v.  Sidney,  1  Anst.  79. 

SUGGESTING  BREACHES. 

On  Stat.  8  &  9  W.  3.  after  verdict.  See  GilUng' 
ham  V.  Watkett  Myen,  13  Pri.  791. 

TAXES,  ASSESSED. 

Venditioni  exponas  awarded  to  sell  issues  distrained 
under  43  G.  3.  c.  99.  s.  47.  on  a  motion,  /n  re  As- 
$eaed  Taxes,  12  Pri.  172. 

If  there  be  two  collectors  of  taxes  appointed  under 
the  43  G.  3.  c.  99.  s.  13.  for  a  single  parish,  by  the 
commissioners,  one  for  one  division  of  the  parish 
called  the  upper  perish,  and  one  for  another  called 
the  lower  parish,  and  they  accordingly  collect  the 
taxes  separately  from  the  several  inhabitants  of  their 
respective  divisions — in  case  of  a  deficiency  in  the' 
amount  of  the  taxes  collected,  through  the  miscon- 
duct of  either,  the  whole  parish  must  be  re-assessed, 
.and  not  the  particular  district  the  collector  of  which' 
has  misapplied  the  money,  and  from  the  collection  of 
whose  taxes  the  deficiency  arises,  although  the  taxes 
of  other  division  have  been  collected  and  paid  over  to 
the  receiver-general,  the  appointment  bemg  held  by 
the  court  to  be  considered  as  one  appointment,  of  two 
for  the  parish,  which  would  be  valid  under  the  act, 
and  not  of  one  for  each  subdivision,  which  would  be 
invalid,  the  converse  of  Barrs  v.  Degly  and  others, 
1  New  R.  281.  Exparte  Inhab,  of  nenllan,  7  Pri. 
S94. 

The  court  will  not  on  motion  enter  into  any  ques- 
tion of  rateabilitv  to  the  assessed  taxes.  Rex  v.  Navy 
Commissioners,  S^e.  3  Anst.  8^. 

On  the  collectors  of  assessed  taxes  not  paying  ovur 
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tfa«  polish  Uanswertldft  lo  UiACMwrB  for  the  unoont. 
lUx  t,  IiAab*  of  St»  G0prg§*t  Hanovfr  Square,  3  AnftU 
299. 

It  does  not  seem  to  be  neoessaiy  under  43  G.  3, 
c.  99*  that  the  commissioners  should  issue  their  wsr- 
rmnt  against  the  collector  to  recover  the  taxes  detuned 
in  order  to  authorise  the  issuing  an  extent  against 
him  as  a  condition  precedent ;  or  if  it  is,  it  is  Mther 
a  ground  of  a  motion  to  set  aside  the  extent  for  irre- 
gulrity.    Rex  v.  ColHngridgt,  3  Pri.  280. 

A  collector  of  taxes  in  custody  under  an  extent  is 
not  entitled  to  be  discharged,  although  his  deficiency 
has  been  made  good  to  the  crown  by  a  re-assessment 
upon  the  parish.    Rn  ▼.  Beimett,  Wightw.  1. 

Mode  of  enfiorcing  re-assessment  of  amount  of  de- 
ficiency in  the  coUection  of  the  assessed  taxes  by  dis- 
tringas against  the  collectors,  on  motion  b^  tlie  at- 
torney general  on  the  part  of  the  commissioners  for 
ailain  oi  taxes*    In  rs  Aat«$Med  Taxes,  12  Pri.  153. 

TERM'S  NOTICE. 
See  JvDOiimT  as  in  casb  of  Nonsytit* 

TITHES. 

After  payment  of  money  into  court  by  a  defendant, 
in  an  action  brought  aeainst  him  on  2  £c  3  £dw.  6. 
c.  6.  by  a  former  of  tithes,  fae  cannot  object  to  the 
plaintiff's  title  to  the  tithes,*  because  he  has  admitted 
the  plaintiff's  right  generidly,  and  has  reduced  the 
cause  to  a  mere  question  of  the  amount  of  the  da- 
mages.    Broadhwrst,  elerk,  t.  Baldwin,  4  Pri.  58. 

TRESPASS. 

Certificate  to  deprive  plamtiff  tfeoHs.']  To  a  de- 
claration of  trespass  quare  domumfregit,  with  a  count 
de  bonis  gsportatis,  the  defendant  pleaded  the  general 
issue  and  accord  and  satisfaction,  (tbe  Question  at  the 
trial  b^ng  whether  a  term  for  years  haa  expired)  and 
tbe  jury  found  a  general  venuct  for  the  plaintiff  on 
both  counts  with  damages  under  40s.  and  the  jury 
certified  the  amount  of  damages  under  43  Eliz.  c.  o. 
s.  2.  Held  that  the  plaintiff  was  entitled  to  costs  de 
incremento,  notwithstanding  the  certificate.  See  22 
&  23  Car.  2.  c.  9.  s.  136.  Wright  ▼.  Piggin,  2  Y. 
&  J.  544. 

TRIAL. 

Noiiceef.l  TTheclausein  14  G.2.  c.  17.  s.4.  requiring 
ten  days  notice  of  trial  for  the  sittings  in  London  or 
Westminster  to  be  ^iven  to  a  defendant,  when  he  re- 
sides above  iorty  miles  from  the  said  cities,  was  held 
to  apply  to  his  permanent,  not  temporary  residence* 
Ram  T.  Hodgson,  2  PrL  279. 

Notice  of  trial  of  information  given  from  time  to 
time  after  the  uttings  after  Easter  Term  1818,  till  tbe 
sittings  after  Michaelmas,  when  it  was  given  for  the 
sittings  after  the  next  Hilary  Term  (the  trial  having 
been  postponed  for  defect  of  special  jurymen)  and  the 
cause  was  not  tried  on  the  last  oocasion,  on  account 
of  the  absence  of  a  material  witness  for  the  Crown, 
who  being  expected  till  the  last  moment,  the  notice 
was  not  then  countermanded.  Held  a  suffideat  pro- 
ceeding efibctually  to  prevent  the  recoeniiance  of  oail 
beine  vacated,  as  it  may  be  where  tne  attorney  ge- 
neral has  not  taken  any  effectual  proceeding  for  three 
successive  terms.    Att*  Geiu  v.  Finek,  7  Pri,  557. 

Where  the  defendants  in  a  joint  intonation  em- 
ploy two  difierent  attomies  and  clerks  in  court,  if 
notice  of  trial  be  served  on  one  of  them  only,  and  a 
verdict  be  obtained,  the  court  will  set  it  aside  and 
award  a  new  trial  as  to  both,  notwithi^<ting  the 
oifence  charged  by  one  would  affect  them  both  as 
partners  in  trade :  the  costs  of  the  trbl  already  had, 
to  abide  the  event  of  the  second  verdict.  Att, 
Gen.  V.  Stevens  and  another,  3  Pri.  72. 


PestpaningJ]  If  the  Inal  of  an  iifaMiMb 
been  ouoe  posUwoed  at  the  iaitiwi  d  AeaMn^ 
general  pro  dtfeetu  JuraieefSM,  the  csat  «iS  da 
graat  tbe  dereadant  a  rale  to  shov  tmm^^t 
trial  should  not  be  further  postponed,  oa  ks  ap^ 
tion,  if  in  the  meantiine  a  mataial  vitDm.  d^oad 
to  have  been  ready  in  the  femer  socaooa,  ■  vi 
forthcoming.    Au.  Gets.  v.  Htighes,  3  Po.  3S. 

Trial  of  information  postponed,  oa  iff&catnlf 
rule  enlarged  to  the  last  day  of  tena,  oa  ike^i^ 
of  absence  of  a  material  witness,  oa  psynot  h 
defendant  of  sudi  costs  incurred  by  tts  cron  a 
preparing  for  the  trial  of  this  cause  at  tbe«xi«* 
suing  sittings,  as  would  not  serve  agsia,  ud  of  Ai 
crown  appearing  upon  this  appliatioo.  ittMf 
General  v.  PHUips,  18  Pri.  592. 

The  affidavits  to  ground  an  applicatisa  topQi|4 
the  trial  of  an  information,  on  aocoaatoftlieaM 
of  a  material  witness,  must  shew  whesethe  wttaesi 
S.  C.   M'C1.25l. 

Trial  of  a  revenue  inlbrmatian  fintfier  iwtpoeda 
the  motion  of  the  defendant,  although  he  had  not  oa 
plied  with  the  terms  of  a  former  postpoeeBCst,  If 
payine  the  costs  of  the  day. 

Suoi  applications  are  not  ex  gratO^  vbere  fpasdd 
on  the  absence  of  a  mafertal  vritness.  Attemn  6«s^ 
ral  y.  Gatclife,  12  Pri.  367. 

Putiii^  of.]  A  defendant  in  an  iofanufKai  wtf 
apply  by  motion  to  the  court  im  teiB  taae,  ^^ 
tice  of  trial  given,  to  postpone  trial,  «n  tbegm^ 
the  absence  of  a  material  witness,  apeaa ]fffff ^ 
davit,  containiDg  the  necesaary  statemeats. 

An  application  for  a  rule  to  shew  avtmk 
last  day  of  term  was  granted  on  the  daybefan.  as 
notioeof  trial  served  on  the  31st  of  JaBsaiy.  v^v 
rule  was  made  absolute  without  costs :  nor  w«U  ^^ 
make  it  part  of  &e order  that  the defesdiB!^' 
pay  the  costs  of  such  proceedings  as  ««dd  st  a 
again.    Attorney  Generals,  Maes,  13Pri»^  ^ 

The  Court  vnll  not  postpone  the  trial  of  «£"f 
mation  on  the  application  of  the dafaodant,  aw 
ground  of  his  commisBion  to  exmine  v*^9^ 
abroad  not  having  been  returned,  if  tfacj  t^  ^ 
has  been  sufficient  time  for  its  return.  « 

It  should  be  stated  in  the  affidavit m^'^J 
such  an  application,  that  the  reAnm  is  ^^l^^, 
wheu.    Attorney  General  r.  Laragostigt  3  Pa-  ^" 

If  there  has  been  any  delay  betwem  the  fc^ff 
ceas  issuing  against  a  <kfeadant  and  ^^i^?| 
information  against  him,  and  during  tint  ifl>g^* 
as  well  as  some  of  his  witoeascs  ^te  p^^^jT 
on  duty,  tbe  Court  will  postpone  the  toil  sa  s«* 
Attorwnf  Cmmal  v.  Tlbdwr,  2  Pri.  116. 

Colts  far  not  preeaeding  to  triaL]  SeeJcv^ 
Aft  IN  cAsx  or  NoNscrr*  . 

The  application  for  costs  for  not  praoeediB^  o^ 
and  for  deducting  the  anumnt  wmo  tsni  i* 
damages  ultimately  leooYered  fay  piaintiC  ^^ 
made  by  one  motion.    The  latter  part  of  sack  >>  ^ 
plication  vrill  be  allowed  in  thbCoait.  Lmh^*^^ 
ber,  1  Pri.  375. 

LoeingJ]    See  Losiko  a  Tbial. 

Of  Comes  egoeting  Reaono*  O^Eccrt.]  TtfC 
will  remove  an  action  brought  in  anmbercBUt^ 
an  officer  of  exdae,  for  re&ing  to  accept  the  diff 
goods  vraiehoused,  and  to  grant  ths  am  cc 
whereby.  He*  (suggestii^  loss,)  where  fA  •' 
goods  having  been  afterwards  seoed,  aa  ^'^^f^' 
im  their  condemnation  is  depending  ia  <^,^*V, 
£scheqner.    And  they  wiU  orderihe trial <f  «' 
tion  removed,  to  wait  the  result  <f  tiis  imlo^j? 
intimation.    Benningiidd  v.  5trai/M.  ^t^*  '*^ 
and  see  tit.  PasaooATiva.  ^ 

A  defendant  who  has  1>»  "•^•^If^ 
informatioa  iOed  against  htm,  and  has  ^^"^^ 
recognizance  of  bail  to  appear  and  aniwB  "* 
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tofSMhiifimda  veeocnutaoe  od  the  gnmid  of 
Ittoraejr  GeMnl  not  faanng  pneeeded  to  trial 
iing  to  poiico  till  after  three  dear  termt  (ex- 
dy)  hmm  dapaed  not  after  kme  joined,  but 
iht  tiBie  for  wfaidi  notice  of  trial  had  been  given. 

t  defindant  arwiHod  in  iliehaelmas  term,  bav- 
ivea  bai]  in  Deeamber,  and  pleaded  in  Hilaiy 

and  leoaved  notaee  of  trial  for  the  rabieqiient 
!»,  cannot  move  naitil  after  Mkhadmai  tenn. 
jtiuv.Bmw,  6Pfi.69. 

TROVXR. 

rale  flamed,  to  alievr  catue  why,  on  the  defend- 
divering  tip  to  the  plaintiff  a  hone,  for  whidi  he 
mo^  trover,  and  iMiymg  hit  coats,  aM  farther 
ediDgs  should  not  be  atajed,  on  an  affidavit  that 
Ajoktl  was  not  in  a  worae  state  than  when  he 
iato  the  posoeaaion  of  the  defendant,  but  in  an 
B«cd  cobditioD,—- diacharoed,  on  caase  shewn, 
wts.   Jtferfctnsan  ▼.  RawUtuon,  dPri.  460. 

USE  AND  OCCUPATION. 

See  ArFiAAviT  to  boi.i>  to  Bail. 

VARIANCE. 
See  InBRsvukBrrr. 

V£NUl£  D£  NOVO. 

le  Conrt  has  no  discretionary  power  over  the  costs 
\  application  for  a  venire  de  wvo.  Edwards  v. 
^andothen,  ITyr.Ml. 
bere  a  f)enirt  de  now  is  awarded,  the  Court  will 
grant  the  costs  of  the  application.  Edwardi  v. 
^ndotkeri,  1C.&J.364. 

VENUE, 

*TR»iji^.]  The  Court  will  not  change  the  venue 
}y  case  where  a  trial  has  been  had.  ButU  v.  BUh, 
1.146. 

^t  defendant  move  in  this  Court  to  change  the 
|eto  a  county  palatine,  the  Court  will  require  that 
oaU  Qudertake  not  to  assign  the  want  of  an  origi- 
w  error :  and  insteSid  of  giving  the  ordinary  rule ' 

^  will  make  it  a  rule  to  shew  cause.  Johntan 

"*  venue  will  not  be  changed  in  an  action  of  co- 
Jt  on  a  policy  of  insurance.  Smith  v.  Stansfield, 
•^•^Y.212. 

"*  venue  may  be  changed  in  an  action  on  a  writ- 
itJToemeot  not  under  seal,  where  plaintiff  does  not 
^i^eto  give  material  evidence  in  the  first  county. 
^*J.  Wnght,  1  Tyr.  632. 
'^^*  the  rule  for  changing  the  venue  should  be 
V  y  ^^  wading  the  declaration,  as  well  as  the 
"  affidavit.  Mercer  v.  Watert,  1  Tyr.  633.  n. 
a^  Court  will  not  change  the  venue  from  the 
'7  of  Gloucester  to  the  city  of  Bristol,  in  Hilary 
'*  °"  ^^e  usual  affidavit,  although  the  defendant 
^  to  menu,  and  offer  to  pay  into  Court  the  debt, 
)  &um  of  money  to  cover  costs  ;  and  such  a  rule 
disrharged  with  costs.    Broadriek  v.  Ctark  and 

Jj^Court  will  not  change  the  venue  in  an  action 
r    ,'  ui^Ins  on  special  grounds.    Cummtng,  clerk, 

'£'*.2Y.&J.'no. 

*  ^^  to  change  the  venne  is  in  this  Court  a  rule 

•  which  makes  itself  absolute,  unless  cause  be 
ra°  •'*'  ^fore  the  day  mentioned  in  the  rule ; 

^wfidavits  sworn  after  that  day  cannot  be  used  to 
f  cause.   Bagnall  v.  Shipham,  1 C.  &  J.  377. 
^  v^Qae  can  be  brought  back  to  the  original 
P?  y'^^n  it  was  laid,  only  on  undertaking  to  give 
pal  evidcjjpg  in  that  county.    S.  C. 
«is  Court  will  not  admit  as  sufficient  cause  against 


a  rate  to  change  the  vamiw  th^t  the  dadaittion  con- 
tains  a  coont  on  a  pnMniaiory  note,  vntess  te  plain- 
tiff undertake  to  give  evidence  on  such  count.  Bat" 
kennUe  v.  Cooper,  1  Vru  374. 

The  defendant  cannot,  in  this  Conrt,  change  the 
venae,  after  having  obtained  an  order  for  time  to 
plead,  **  on  ihe  nmal  tnwm"  genei^.  It  is  consi- 
dered to  be  one  anmng  what  an  oororaoidy  eipreased 
in  the  order  to  be  the  usual  terms  impoaod  by  it  on 
giving  time,  that  the  defendant  shsJl  not  afierwaids 
move  to  change  the  venne.  When  the  order  is  in- 
tended to  be  without  piejodioe  to  a  change  of  vemia* 
it  should  be  so  expressed  in  the  summons  for  attend- 
ing the  judge.  Nor  will  the  Coon  order  a  change  of 
venue  in  such  a  case,  allfaongh  the  defendant  proposes 
to  give  judgment  of  the  term.  Warmg  v.  Uok^ 
3Pri.3. 

A  defendant,  in  an  information  at  the  suit  of  the 
attomty-generaly  is  not  entitled  to  a  change  of  venue 
without  his  consent.  The  Att,  Gen,  v.  Smith,  2  Pri. 
113. 

Bringinff  hack  and  vetaming  9en»eJ]  The  Court 
will  discharge  a  rule  obtained  by  a  defendant  to  change 
the  venue,  m  an  action  against  him  by  the  assignees 
of  a  bankrupt,  on  the  usual  affidavit  tbiat  the  cause  of 
action  arose  id  another  county,  and  that  his  witnesses 
reside  there ,  the  plaintiff  swearing  that  the  cause  of 
action  arose  in  a  third  county,  and  that  his  witnesses 
reside  at  a  very  considerable  distance  from  the  county 
to  which  the  venue  is  sought  to  be  removed,  and  un- 
dertaking to  give  evidence  in  the  original,  or  the  third 
county ;  although  the  defendant  has  agreed  to  admit 
every  fact  establishing  the  bankruptcy,  except  the 
petitioning  creditor's  debL  The  costs  to  abide  the 
event.  Bowden  and  others,  assignees,  v.  Glasson, 
5  Pri.  369. 

Where  a  venue  laid  in  Middlesex  had  b^n  changed 
to  Stafford,  on  the  usual  affidavit,  the  Court  refused 
to  bring  it  t>ack,  on  an  affidavit  stating  that  the  goods 
(which  had  been  purchased  and  paid  for  by  plaintiff, 
as  agent  for  defendant,  and  for  which  the  action  had 
been  brought,)  were  partly  paid  for  in  London  and 
partly  in  Surrey,  and  were  sent  to  Paddin^ton,  in 
the  county  of  Middlesex,  to  be  forwarded  thence  to 
defendant ;  the  plaintiff  undertaking  to  give  material 
evidence  in  Lotidon  or  Middlesex ;  he  must  undertake 
to  give  material  evidence  in  the  county  in  which  he 
originally  laid  it.    Emery  v.  Emery,  6  Pri.  386. 

By  the  practice  of  this  Court,  undertaking  to  pfead 
"  on  all  the  usual  terms/'  implies,  as  one  of  those 
terms,  the  retaining  the  venue.  Where  a  defendant, 
after  having  obtained  three  orders  for  time  to  plead  on 
the  above  terms,  moved  to  change  the  venue  from  Mid- 
dlesex to  Lancaster,  whereby  the  trial  would  have 
been  postponed  from  the  sittings  in  Hilary  term  till 
the  assizes,  the'  Court  refused  the  role  with  costs. 
Brettargh  and  others  v.  Deorden,  M'Cl.  &  Y.  106. 

Rule  to  bring  back  the  venue  will  be  granted, 
though  after  the  rule  for  changing  it  has  become  ab- 
solute, but  without  discharging  theformer  rale. 
Woolley  V.  Bootes,  1  Tyr.  286.  See  Roberts  t. 
Wright,  1  Tyr.  632. 

Where  a  rale  nisi  had  been  obtained,  for  changing 
the  venue  horn  London  to  Yorkshire,  in  Easter  Terra, 
as  of  course,  on  the  common  affidavit,  ^not  stating 
that  defendant's  vritnesses  resided  there,)  the  Conrt 
of  Exchequer  would  not  retain  it,  on  cause  shewn  that 
the  plaintiff  would  be  materially  delayed  without  any 
other  advantage  to  the  defendant,  by  analog  with 
the  rale  that  the  venue  cannot  be  changed  into  the 
Northern  counties,  previous  to  a  Spring  assiie.  Bot- 
tomley  v»  Ikin,  6Pn.  612. 

VERDICT. 
Entering^]    The  Court  will  not  order  a  verdict  to 
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be  entered  for  the  defendaiit  on  any  given  ooantt  after 
disposal  of  a  motion  for  a  new  trial.  SymoniU  v.  Hnr" 
«m  and  Fiiktr,  12  Pri.  369. 

Entering  en  particular  counts.]  Where  a  Twdict 
had  been  entered  up  at  niit  priau  on  a  certain  count, 
(in  a  declaration  in  case  for  libel,  containing  seten- 
teen  counts,  to  which  the  general  issue  was  pleaded, 
with  serenteen  special  pleas  of  justification,)  wherein 
the  libel  pffofesMd  to  be  MtAuL  wakteToutwit^  mf 
terial  rarianoe,  the  Couttrpdinitted  the  verdiA  to  oh 
entered  up  on  other  counts,  which  were  not  justified, 
and  in  which  the  libel  was  correctly  set  out.  Cooke  v. 
SmUh,  13  Pri.  499. 

VIEW. 

In  an  information  for  duties  against  the  proprietors 
of  a  glass  manufactoiy ,  the  Court  will  not  grant  a  view 

of  the  premises  where  the  question  may  be;|n^  bMth^i  H^ff  IK^un^n  may  issue  to  examine  ^Mn* 
production  of  a  model.  Att.  Gen,  v.  Green,  1  VnA  Ay  F«*  <»ft  of  the  jurisdiction  of  the  Coerts  rf  Wi 
180. 

WARRANT  OF  ATTORNE*.  ^     "^ ' 

A,  warrapt  of  atton^ej.fo  opnfessjadgfment,. frith  a 


appllcatioa.  But  the  Court  in  grantiog  it.  iriD  «to' 
it  only  on  the  terms,  that  the  appbesnt  uty  isto  oM 
a  very  considerable  (lait  at  least  of  the  oosiiid  oClhe 
plaintiff  at  law  to  abide  the  event  Ebden  v.  him, 
8  Pri.  290. 

Witnm  e/rdered  out  of  eo»ft.]  Itii  aa  iaMh 
rule,  that  a  witness  wim  is  nresent  in  Cootdsnngt 
trial,  when  he  ought  to  nave  been  oat  of  CoBt, 
^oier'/h  ^er'i£id%<or  Aat  purpose,  euuiot  la 
dnmiiftd,  tnl  the*CouArefoaedtopaBtniletoikiv 
cause  why  there  should  not  be  a  new  tiial,  vfaeRt 
person  (not  originally  intoided  to  be  eninined)«b 
was  present  in  Court,  and  who  had  bem  ia  C«irt 
'  durisc  the  trial,  was  called  to  give  evidenoe,  and  w 
not  allowed  to  be  examined  on  that  gioaiMl.  itt» 
Gmi.^.Bul'pii,  9  Pri.  4. 

fitn^  wttiMnct  a^TMK/.]    Since  1 W.  4.  c22. 


A  warrapt  or  attorney  to  opntess  juagment,.  witn  a 
defe^Dt:?  u6bd  )^jiiiiA\ij  inkUliAenfr;  diidlar^ 
the  sheriff.    Brvion  v.  Nooiw,  Wight#.  121.  ^  , 

Death  of  the  partiet,']  A  warrant  of  attorney  is  a 
personal  authonty  and  dies  with  the  person,  and  his 
executors  cannot  put  it  in  force.  Short  yt.^OagUn, 
1  Anst.  226. 

Judgment  cannot  be  entered  up  in  Exchequer  on  a 
warrant  of  attorney  to  confess  judgment  in  a  Court  of 
Great  Sessions.     WUliamt  v.  WiUiame,  I  Tyr.  351. 

WARRANT  OF  COMMITMENT. 

See  BANKBt7PT. 

"  ■  -      .        •  •       ■.     •  .  J        ■  '-^ 

WmiWlAWtt^G  PLEA. 

Hie  defendant  was  allowett  tp  withdraw  his  plea« 
and  to  ra*plead  after  giving  notipe  that  he  intended,  to 
dispute  the  petitioniog  creditor's  debt,  &c.  lit^dmorp^ 
emiothfirt,  ttttign^,  v.Crouf4,.\Vij;|itw.  pp.      '      ,1 

wrrNBSSES.  •  '-■  " 

oo^iery,  in  aid  of  ^  act^  ap^t  fa^  9X,\9!^f  ^npay 
havcb  ^  motion  at  tbci  .fiUipgs,  ^teir  i^^qn^  a.  co^; 
mission  to  examine  hia.wiM>Qsa^  ^QTO^  yfk^p 
caiuse  i»ib4f90«irti.oC.Jt&w,is  i^;v^Re,  fnq.i^^a^^nt 
fqc  trial  tka-tero^  before  ^t  j^e^ately  .pxi^o^ 
the  siiuii^;%  wbape,aicase  Qf  .defence  h^&  m»^  st^^tedit^, 
t|M  biU,  althovg^  the.^^ai^it  pn  ;w)^Qh  it  V^  ^yed  w 
in  tha«oi9imoA  foinp^i  .and  ^e  q^a^.ia  stf^ii^g  oit.t)^^ 
taaiis>iiH  a  a^tk^l^nlL^rQHfid.cf^.ogiiql^tii?^  fo  swif.,^ 


on  motion  in  diat  Court  of  law  in  wtidi  tbs 

What  omn^f  aUowed.l     If  a  plaintiff  ssbpfloa 

it^ummM  ^  caUb  titan  iUdy«  ttlial,  int  wfaiA 

does  not  afteMrard%>in  fii^  fome  on^lp  be  tried,  ii 

'^c4n^enoe<Jthis\ltel(^tbre)AVWtakBiM»(iB 

a  new  fact,  subsequently  put  on  the  reooid  liyaddH 
(ional^l^;  )igbe4peiMQf>lto«Dtiitf  attesdiaeear 
those  witnesses  are  allowable  on  tantioB  of  hit  o^ 
(the  plaintiff  ultunalely  sucoaeding  on  the  tiiil  of  tke 
cause),  although  he  does  not  countennand  Ui  ifllitt 
of  trial  in  time,  notwithstanding  there  BHl|t  ^ 
been  time  enough  for  him  to  have  done  so  <h[nig  Ai 
intermediate  period,  and  even  to  have  lepliei  w 
taken  issue  on  the  additional  plea,  on  die  |im  ^ 
the  plaintiff  >hdi,  ^n  svd^  p^sci,  be  oooBderedcsih 
tied  to  a  reasonaoie  time  to  give  advice,  and  o<^t^ 


to  prepare  himself'^  biiiitsb0iiid^esn,-diatiBasi 
eases  tnere  must  appear  to  jbmve  bee^i  some  sooni' 
saiy  dcAeiy,  br  ot&iSr  suspidoos  oonduet  on  the  pR(  * 


defendatft.     AlUe^  v.  Noverre  and  ethm,  1  ^ 


».   •  • 


'   ■'  <WR*X^* 

"jCwcaJ     The  ^est^iOf  «  w^it.  if  vn^alsr  ia  i 
9, 1^  C^ief  BaiDUy  inat^  of  the  exiHing  oae,  i^ 
^  ftfweiiffed,*.  A*  mfe  for  settipg  it  aiide  «*  *• 
9Wg?4,  ^JVfMijfgyfWpUn,  1  Tyr.377. 
,  ..Efttjn^uu^.J  ,,S«  ^»Mm*' .      - 
1**"'?^  flrJi  WiSwfv^pi^.DiSTatiiOA**  SpiiW'^ 
..Wri^  arf  retuiwM^  in  ,^^ttiQBr,  on  a  p^ 
TtiiMXM  hy  thfi  4ay  of .t^^nxh.   JSmMh  eHd  **«»• 
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EXTENTS  IN  AIt>. 

let  to  xegulat9  the  Issuing  of  Extents  in  Aid. 

[lltli  July  I8i7.] 

iBEAS  extant!  in  aid  have  in  many  cases  bsM 
d  for  the  levying  and  leooyerinff  of  larger 
I  of  nkcmey  than  i^ers  due  to  his  Majesty  by 
lebtors  on  whose  behalf  snch  extents  were  is- 
,  and  it  is  expedient  to  {ir^ent  snch  'pnctice 
tore ;  and  in  otiier  cases  extehts^  in  aid  ^ieeve 

issued  at  &e  instance  aMd  for  the  benefit  of 
HDB  indebted  to  his  Majesty  by  simple  ct»it  Act 
:  Be  it  therefore  enactea  by  the  ldng*s  most 
llent  Mnjeety,  by  and  with  the  advice  ahd  ton- 
of  the  lords  spiritual  and  temporal,  and  com- 
I,  in  this  present  parlitanetit'ltssemMed;  andtiY 
snthotity  of  the  same,  ^tdt  npon  the  issuing  of 
y  extent  in  aid,  on  behalf  of  any  debtor  to  his 
Bsty,  after  the  passing  of  this  act,  his  Majesty's 
t  of  Exchequer  at  W  estminsier,  or  the  chancel- 
f  his  Majesty't  exchequer,  or  lord  chief  baron 
her  baron  of  the  said  court.  Ranting  the  fiat 
le  iasning  of  such  extent  in  aid,  shall  cause  the 
int  of  the  debtor  sum  of  money  due,  or  claimed 
!  dae  to  his  Maiesty  to  be  st^ed  and  specified 
e  said  fiat;  and  that  in  all  cases  in  which  the 
or  debts  found  due  to  the  debtor  to  his  Ma- 
-,  shall  be  equal  to  or  exceed  the  debt  stated 
ipecified  in  the  said  fiat  aa  aforesaid,  the  amount 
e  debt  so  stated  and  specified  in  the  said  fiat 
,  be  indorsed  upon  the  writ,  and  the  writ  so 
csed  shall  be  deemed  to  be,  and  be  the  autho- 
and  direction  to  the  sheriff  or  other  officer  who 
[  execute  such  writ,  in  making  his  levy  and 
uting  the  same,  as  to  the  amount  to  be  levied 
taken  under  the  said  writ ;  snd  that  in  all  cases 
kich  the  debt  or  debts  found  due  to  the  debtor 
M  Majesty  shall  be  of  less  amount  than  the 

stated  and  soecified  in  the  said  fiat  aa  afore- 


I  •   '  / 
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said,  the  amount  of  such  debt  or  debts  found  due 
to  such  debtor  to.Us  Majssty  shall  heiodorsed  upon 
the  writ,  and  the  writ  so  indorsed  shall  be  deemed 
to  be  aii4  be  the  authority  and  direction  to  ihe  she- 
riff or  other  officer  who  ihall  execute  the  said  writ; 
in  maHnghis  levy  and  exectiting  the  som^,  as. to 
the  amount  to  he  levied  and  taken  under  the  Said 
writ ;  and  that  the  meney.  Is^ed*  taken,  recovered, 
or  received  under  or  by  virtue  of  every  such  ex- 
tern in  aid  so  prosecuted  snd  issued,  shaUbe,  b^ 
order  of  the  si^  court,  paid  over  to  and  for  bm 
Majestr's  use,  towards  satisfllction  of  the  debt  so 
due  to  nis  Majesty  as  aforesaid. 

II.  Pit)Vided  alwayti,  and  he  it  further  enaoted, 
that  in' every  ca«4  in  which  the  ium  prodhwied  by 
the  M^  of  4ny  hmdb,  gteds  0*  chatlielstatoH,  or  by 
Ae  receipt  of  tfny  sum  of  money  by-any  Aeriff  et 
dther  office  under  any  such'  writ  tft  extent,  for* the 
purpose  of  levying  the  tthowfc'or  wm.  of  money 
mdoraed  upon  the  back  of  the  writ,  shall  be  more 
than  sufficient  to  satisfy  the  smount  of  the  sum  so 
indorsed  upon  the  writ,  such  overplus  shsll  be  paid 
into  the  court  of  exchequer,  together  with  the  said 
amount  indoraed  upon  the  said  writ ;  and  the  said 
court  i^all,  upon  any  summair  apulication  or  ap- 
plications, make  such  order  for  toe  return,  dis- 
posal or  distribution  of  any  such  surplus,  or  any 
part  or  proportion  thereof,  as  to  the  said  court  shsU 
appear  to  be  proper. 

ill.  Provided  always,  and  be  it  further  enacted, 
that  nothing  in  this  act  contained,  and  noseisure  of 
any  debt  into  the  hands  of  his  Majesty,  or  part  re- 
covery or  payment  of  such  debt,  or  other  proceeding 
had  under  or  in  pursuance  of  this  set,  or  in  relation 
to  the  applying  for,  obtaining  or  executing  any 
such  vnit,  or  disposing  of  any  such  overplus,  shall 
affect  or  in  any  manner  prejudice,  either  at  law  or 
in  equity,  any  right,  claim  or  demand  of  the  person 
or  persons  to  whom  such  debt  shall  have  hft*n  duo 
or  owing,  when  seised  into  hi»  Majetity  s  bauds,  or 
his  or  their  aasiimee  or  assifmaes.  or  executor  or 
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ezectttora,  or  ftdminiBtrator  er  itdmimstraton,  as  to 
the  remaining  part  of  such  debt,  or  as  to  the  suing 
anj  person  or  persons  against  whom  anj  such  writ 
shall  have  issued,  or  whose  lands  or  goods  shall 
have  been  seized  or  taken  under  any  such  writ,  for 
the  residue  or  remaining  part  of  such  debt,  or  as  to 
the  recovery  of  or  receiving  any  residue  or  remain- 
ing part  of  any  debt  so  seized  or  in  part  levied,  re- 
covered or  paid,  or  any  fartber  or  otner  debt  seized 
or  sued  for  under  or  by  virtue  of  any  sneh  extent, 
but  still  remaining  due  and  unpaid,  either  in  the 
whole  or  in  part ;  but  that  it  nhJd  be  lawful  for  any 
person  or  persons  as  aforesaid,  his  or  their  assignee 
or  assignees,  executor  or  executors,  or  administra- 
tor or  administrators,  to  demand,  sue  for,  and  re- 
cover the  remainder  of  any  such  debt  so  seized,  or 
any  other  debt  or  debts,  by  the  like  process  and  in 
the  same  manner  as  if  no  such  extent  in  aid  had 
issued ;  any  thing  contained  in  any  act  or  acts  of 
parliament,  or  law  or  laws,  to  the  contrary  notwith- 
standing. 

IV.  And  be  it  forther  enacted,  that  from  and 
after  the  passing  of  this  act  it  shaU  not  be  lawful 
for  any  person  or  persons,  companies  or  societies 
of  persons,^  corporate  or  not  corporate,  who  shall 
or  may  be  indebted  to  his  Majesty  by  simple  con- 
tract only;  nor  for  any  such  person  or  persons, 
companies  or  societies,  who  shaU  or  may  be  indebt- 
ed to  his  Majesty  by  bond  for  answering,  account- 
ing for,  and  paying  any  particular  duty  or  duties, 
or  sum  or  sums  of  money,  which  shall  arise  or  be- 
come due  and  payable  to  his  Majesty  from  such 
j>erBon  or  persons,  companies  or  societies  respec- 
tively, for  and  in  respect  and  in  the  course  of^  his 
or  their  particular  trades,  manufactories,  profes- 
sions, businesses  or  callings ;  nor  for  any  sub-dis- 
tributor of  stamps  who  shall  have  given  bond  to 
his  majesty ;  nor  for  any  person  wto  shall  have  given 
bond  to  his  majesty,  either  jointly  or  separately,  as  a 
surety  only  for  some  other  debtor  to  his  majesty,  until 
Buohf  surety  shall  have  ipade  proof  of  a  demand 
iMvingbeen  made  upon  him  on  behalf  of  his  ma- 
jesty, in  consequence  of  the  non-perfoimsnce  of 
the  conditions  of  the  bond  by  the  principal,  and 
then  only  to  the  amount  of  the  said  demand ;  to  sue 
out  and  prosecute  any  extent  or  extents  in  aid,  by 
resson  or  on  account  of  any  such  debt  or  debts  to 
his  majesty  respectively,  for  the  recovery  of  any 
debt  or  debts  due  to  such  person  or  persons,  com- 
psmes  Of  societies,  or  to  such  sub-distributor  of 
Wamps  or  surety  as  aforesaid ;  and  tiiat  all  and 
eveiy  commission  and  commissions  to  find  debts, 
•xteot  sad  extents  in  aid,  and  other  proceedings 
which  shall  be  so  issued  or  instituted  at  die  in- 
stance of  or  for  such  simple  contract  or  bond  d^tor, 
or  debtors  respectively,  and  all  ptoceedings  tiiere- 
vpoQ,  shall  be  null  and  void:  provided  always, 
that  nothing  herein  contained  shall  extend  or  be 
constmed  to  eicleiid  to  preclude  or  prevent  any  per- 
BOBS  who  shall  or  may  Mcome  debtor  or  debtors  to 
ins  majesty  by  simple  contract  only,  by  the  collec- 
ticn  or  receipt  of  anr^  money  arising  fhmi  his  ma- 
jesty's revenue  for  his  majesbr's  use,  fhmi  applying 
for  and  suing  out  any  commission  or  commissions, 
eztmt  cr  extents  in  aid,  in  case  one  or  more  of  such 
petwms  shall  be  bound  to  his  majesty  l^  Ixmd  or 
specialty  of  record  ia  the  said  court  of  exchequer, 
for  answering,  securing,  pa^inr  over  or  accounting 
for  to  his  majesty,  the  particular  duties  or  sums  of 
money  whidi  shall  constitute  the  debt  that  may  be 
eo^en  due  from  such  person  or  persons  to  his  ma- 
jesty ;  any  thing  hereinbefore  contained  to  the  con- 
trarv  notwithstanding. 

J  ^"^*^^  nerertheless,  and  be  it  further  en- 
act^, that  no  extent  in  aid  shall  be  issued  on  any 
i»nd  given  by  any  person  or  persons  as  a  suf«tv  nr 


sureties  for  the  paying  or  aoeoantiag  for  lar  dew 
which  may  beeoBM  dum  to  liis  anjeHy  ^  w 
body  or  society,  whether  incorpontod  or  cAeniR, 
carrying  Oft  toe  bawmscsof  insonaceafiiefttff 
risqaes  either  of  fire  or  of  any  other  kind  vkanc. 
VI.  And  be  it  further  envsted,  l^itibiUni 
may  be  lawful  for  mof  pscaoa  or  penostwfemr 
now,  or  who  shall  hereaftes  be  impriaoMd  vah  ar 
by  virtue  of  any  writ  of  d^asia  aiiyextaaLoifi> 
tents  in  aid,  to  ap^y  to  the  baroiie  elf  kiiBtjceri 
court  of  exchequer  in  England  or  Scodaad.  or  a 
any  baron  of  the  same  oomt  in  TBCSdioBt  fcr  \m. 
her  or  their  disehai^fe,  giving  ooemoalh's  pRvn 
notice  in  writing  to  the  person  or  penooa  t>  vha 
he,  she,  or  they  owed  the  debt  or  sum  cr  ssni 
money  for  which  he,  she  or  they  is  cr  sk  »!» 
prisoned,  at  the  time  soch  dsbt  was  saiaed  tik 
such  extent  in  aid,  of  his,  her  or  their  iitteB»t 
make  sneh  application,  and  ststiBg  in  sadb  net 
the  ground  of  such  application,  and  an  eaaiBmaa 
and  desciiptioa  of  all  and  every  the  propertr,  d^ 
and  effects  whatsoever  of  such  petsan  or  pencf  s 
his,  her  or  their  own  possosiion  or  power,  vmm 
posBOSsion  or  power  of  any  odier  penoa  or  ymm 
for  his,  her  or  their  nse ;  and  for  the  ssid  eoot^e 
any  such  baren  in  vacation  to  whom  sack  t^^ 
tion  shall  be  made,  to  order  such  petaae  or  pcnm 
to  be  brought  before  t^Msn  or  lam  to  heenuart 
upon  oath  touching  and  conosnliig  his,  hmm^^ 
property  and  effects;  andif  suehpenflnorp^Bss 
respectively,  shall  upon  such  exaurinsriw  na^  • 
full  disdosnrs  of  all  his,  her  or  theirpfopetr^ 
effects,  to  the  satis&otion  of  tfiesaid  coaitwlM 
or  it  shall  otherwise  appear  reeaonable  sad  ^s^ 
to  such  court  or  heron  thet  bdoIi  pesHn  er  psia 
should  be  no  longer  inprisoned  under  esa  ^^ 
for  such  oomt  or  baron  to  order  a  witt  of  sf^ 
sedeas  quoad  corpus  to  be  iasosd  out  ef  ^^ 
court  for  the  liberation  of  sneh  pers<m  or  f* 
fVom  such  imprisonnMDt :  provided  ahran.^', 
snob  liberatian  as  aforesaid  shaU  be  hetd'or^ar: 
to  satis^  or  supsnede  such  extent  iawH  » 
proeeedmga  thevaon,  except  as  to  sacft  npn 
ment  as  aforeseid,  or  the  debt  or  debli  seised 
and  by  virtue  thsseof,  and  for  whieh  saeh 
persons  shaU  be  bd  iBsprisoned, 


ESTREATING  FINES.  AND  FOBFEinV> 
RECOGNIZANCES. 

3  Geo.  4.  cap.  46. 

An  Act  Ibr  the  moie  speedy  Return  nd  1«*^  ^ 
Fines,  PiBnalties  snd  Forfoitaess,  and  Uf^ 
snoee  eslvesiled.  [94ChJ»i.l>^ 

Whereas  an  acf  was  psased  in  ths  twtun"^ 
and  twenty-third  years  of  his  late  wa^f^  ^^ 
Charles  the  second,  intituled  an  act  for  (k^^* 
and  more  certatn  recovery  of  fees  and  fisi*''*" 
due  to  his  ma)estf,  which  act  was  made  f^- 
by  an  act  passed  in  the  fourth  snd  fifth  t*^ 
tte  reign  of  their  late  majesties  William  acd  3^^ 
intituled  an  act  for  reviving,  contbminf  a=-  ' 
plaining  several  lavrs  thexein  mentioned,  ^^  ^] 
expired  and  near  expiring:  and  whefW   '  ■ 
was  passed  in  the  fbrty-first  year  of  his  b?  "^ 
jesfy  George  the  third,  intituled  an  act  <or  ^ 
payment  of  fines  and  foifeitmes  imposBd  V  ' 
tices  out  of  sessions  in  England:  and  «^' 
greet  delays  occur  in  tiie  rctuiti  of  unes. 
amerciaments,  fotfoited   recognisanecs,  tss  j 
sums  of  money  paid  or  to  be  paid  ia  ht^  <^^' 
faction  of  tJiem  or  any  of  them,  by  or  b«*^ ' 
justices  of  the  peace,  or  at  any  g»r«l  «"•; 
(McminiMi  nf  thet  mmmr  in  that'nait  ef  ttr  ^ 
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idom  ealled  Eag^aiid  t  wad  wlMmt  MMh  delaji 
ede  the  da»  ■dwiiii^ittioa  of  J— tin  as  well  as 
!eeoTeiy  of  Um  fines  and  formona  doe  to  the 
n  tiienQpon,  aad  it  ia  thetatee  expedieBt  that 
ler  pcoriaign  ahoold  be  nade  for  the  q>ee(fy 
regular  radm  of  aU  aoch  finea*  iaaueg,  amar- 
lenta,  ibdaitad  noagBiaaneaa,  and  aum  or  emna 
kooey  paid  or  to  be  paid  ialiea  oraatiafaotioik«f 
1  or  anj  of  theat :  onj  it  thenfora  plaaae  jour 
aaty  that  it  may  be  anaeted ;  and  be  it  enacted  by 


loDg'a  moat  excellent  m^eaty,  by  and  with  the 
tee  and  conamt  of  the  kifda  apiritoal  and  tenr 
il  and  couunona,  in  ihm  parliaaMBt  aaiembled, 
br  the  anthoritT  of  the  aame.  That  firam  and 
r  the  twenfy-niath  day  of  Septeaibar,  one  then- 
i  eight  faiuidred  and  twenty^two,  ao  mneh  of 
ft&reaaid  aot  paaaad  in  the  iweB^-aeoond  and 
Bty-third  yeasi  of  the  xeign  of  hia  lata  majeaty 
I  Charles  the  aeeond,  aa  lelataa  to  finea»  iaanaa, 
■mercianiflBtat  forfeited  xaeoffoiaanoea,  auB  or 
f  of  money  paid  or  to  be  patd  in  lien  or  aatia- 
ion  of  thai  or  any  of  them  inmoaed  aad  ad* 
^  at  any  qnartar  aeaaieoa  of  the  peace  9  akd 
*  that  sneh  pwt  of  the  afinaiaid  aet  of  thaiz  late 
ecties  William  and  Mary,  aa  malcea  perpetaal 
aioreaaid  proriaioas  oositaiilad  in  the  said  not 
led  in  the  twenty-aeoond  aad  fewenty'4faird  yeaia 
he  reign  of  hia  late  msiesty  long  Charlea  the 
nd :  and  lihewiae  so  mneh  of  the  aaad  net  paaa*> 
in  the  forty-firat  year  of  the  raign  of  hie  Into 
eity  king  George  the  third,  aa  relaiea  to  the 
oal  payment  of  all  finaa,  focfeitnraa  and  penal« 
,  or  such  parta  thereof  aa  ahall  be  dne  to  the 
g:,  impoeed  and  receiTed  by  any  jaatioe  out  of 
lions,  and  not  made  payable  to  any  body  or  bo- 
3  corporate,  or  any  commiaaioneta  of  anj  pnblio 
id,  or  any  other  peiaon  or  perMtna,  mto  the 
i(U  of  the  aheriif,  previooa  to  the  Michaefanaa 
iions ;  and  alao  ao  much  of  the  aaid  not  of  the 
y-first  year  of  the  reign  of  hia  aaid  late  majee^ 
%  George  the  third,  aa  reqnirea  aoeb  jnatteea, 
nous  to  the  Miohaehnaa  lOioionB  yearly,  to 
Bsmit  to  the  olerk  of  the  peaee  or  town  eleric 
H«  each  fine  waa  impoaed,  an  aoconnt  in  writing 
sU  such  finea*  ahall  be  and  are  hereby  repealed. 
I.  And  be  it  further  enacted.  That  from  and 
ir  the  twenty-ninth  day  of  September,  one  thon- 
d  eight  hundred  and  twenty-two,  aU  finea,  iasnes, 
nrciamenta,  forfeited  reeognizancea,  sum  or  Bums 
money  paid  or  to  be  paid  in  Uan  or  aatiafaetion 
them  or  any  of  them  (sare  and  ezo^  the  aame 
U,  by  yirtue  of  any  act  or  acta  of  parliament 
de  or  to  be  made,  be  otherwise  directed  to  be 
ied,  recovered,  approprinbed*  or  daapoaed  of), 
ieh' already  are  or  hereafter,  shall  be  saty  im- 
ted,  loot  or  focfeited  by  or  befona  any  jnatiee  or 
tices  of  the  peace  in  that  part  of  tto  united 
gdom  called  England*  shall  be  and  are  hereby 
aired  to  be  certified  by  the  justice  or  justices  of 
peace  by  or  before  whom  any  su<^  fines,  isanes, 
erciaments,  ibrfinled  recognisances,  anm  or  sums 
money  paid  or  to  be  paid  in  lieu  or  aatiafactioB 
them  or  any  of  them,  shall  be  set,  imposed,  lost, 
Cbrfeited,  to  the  clerk  of  the  pewse  of  the  coun^, 
town  clerk  of  the  ci^,  Ixttongh,  or  place,  in 
tting,  containing  the  names  and  reaidenossr  trade, 
)fesaion  or  callinc  of  the  parties,  the  amount  of 
)  sum  forfeited  by  each  raapectiyely,  and  the 
ise  of  each  forfeitnze  signed  by  such  justice  or 
itices  of  the  peace,  on  or  before  the  ensuing  gene* 
I  or  quarter  sessions  of  such  county,  city,  bo- 
ugh or  place  respectiTely ;   and  such  clerk  of  the 
ace  or  town  clerk  shall  copy  on  a  roll  such  finea, 
mes,  amerciaments,  forfeited  recoenicancea,  sum 
sums  of  money  paid  or  to  be  paid  in  lieu  or  sa* 
{faction  of  them  or  anv  of  thAm.  tno-Athnr  with  aU 


sum  or  sums  of  money  paid  or  to  be  paid  in  lien  or 
satisfaction  of  them  or  any  of  them  impoaed  or  forfeit- 
ed at  Bueh  court  of  general  or  quarter  sessions,  and 
shall,  within  snob  time  aa  ahall  be  fixed  and  detex^ 
mined  by  tuch  cooxt,  not  exceeding  twenty-One 
days  afier  the  a^joommant  of  snob  court,  sends 
coj^y  of  suoh  roll,  with  a  writ  of  distringas  and  ca» 
piaa  or  fieri  faciaa  and  capias  aocoiding  to  the  form 
and  effeet  in  the  schedule  marked  (A»)  amezed  to 
this  act,  to  the  aheriff  of  such  county »  or  the  sheriff, 
bailiff  or  officer  aa  such  city,  borough  of  plaoo  haT> 
ing  execution  of  process  therein  reapectival^«  as 
the  case  may  be,  which  shall  be  the  atithon^  to 
such  sheriff  of  such  county,  or  the  sheriff,  baliff  or 
officer,  as  the  case  may  be,  for  proceeding  to  the 
immediate  levying  and  recovering  of  snch  finaa^ 
isauea,  amerciaments,  forfeited  recognicanoas,  anm 
or  sums  of  money  to  be  paid  in  lien  or  satisfiictian 
of  them  or  any  of  them  on  the  goods  and  chattels 
of  snch  several  persons,  or  for  taking  into  custodr 
the  bodies  of  such  persons,  in  caae  auffioient  gooM 
and  efaattola  abaU  not  be  found  whsteom  distress 
can  be  made  for  recovery  thereof ;  and  every  jieiaon 
so  taken  shall  be  lodged  in  the  common  goal  nntil 
the  next  general  or  quarter  sessions  of  the  paaoa, 
there  to  abide  the  iudnasntof  the  said  oo«rt« 

III.  And  be  it  fortoer  enacted.  That  the  dark  of 
the  peaoe  or  town  clerk  shall,  before  he  ahall  deliver 
the  roll  to  such  aheriff^  bailiff  or  officer,  containing 
the  fines,  isanes,  amerdamente,  forfeitod  reoogm- 
sancea,  sum  or  snma  of  money  paid  or  to  be  paid 
in  Ueu  or  aatisfactioa  of  them  or  any  of  them»  and 
is  hereby  required  to  make  oath  before  any  justioe 
of  the  peace  or  the  countT»  riding,  city,  borough 
or  place  for  which  such  clerk  of  the  peaoe  or  town 
clerk  shall  act :  which  oath  ahall  be  indorsed  on 
the  back  of  the  writ*  or  of  the  said  roU  attaohed 
thereto,  such  derk  of  the  peaoe  or  town  dark 
stating  therein  all  snch  fines,  issues,  amerciaments, 
forfeited  recognisances,  sum  or  sums  of  money, 
which  shall  have  been  paid  or  otlMnrwise  accounted 
for  ;  and  such  Oath  shaU  be  madein  the  fbnn  fol- 
lowing: 

"  I make  oath,  That  this  roll  la  truly  aad 

carefully  made  up  and  examined,  and  that  all  fioaa, 
issues,  amerciaments,  recognisances,  and  forfei- 
tures, which  were  set,  loat,  imposed  or  forfidted, 
and  in  right  and  due  course  of  law  oogbt  to  be 
levied  and  paid,  are,  to  the  best  of  my  knowledge 
and  undeiBtandiiag,  inaerted  in  the  said  zoU^  and 
that  in  the  said  roll  are  alao  contained  ande^rasaad, 
all  such  fines  as  have  been  paid  to,  or  received  br 
me,  either  in  court  or  otherwise,  without  any  wil- 
ful or  fraudulent,  omisaion,  misnomer,  or  defeet 
whatever.    SohdpmeGOD." 

IV.  And  be  it  further  enacted.  That  eaoh  and 
every  justice  of  the  peace  before  whom  any  recog* 
nizanoe  shall  be  entered  into  or  taken»  ahab  and  is 
hereby  required  to  give»  or  cause  to  be  given, 
at  the  time  of  entering  into  auoh  recogniasnee,  to 
the  person  or  persons*  surety  or  aoretiea  ao  eiMaiiag 
into  the  aame,  and  to  eadi  of  them*  a  written  or 
printed  paper  or  notice,  in  the  fions  or  to  the  effiact 
atated  in  the  schedule  marked  (B«)  to  thia  act 
annexed,  adapting  the  same  to  the  partionlar  or^ 
cumstanoes  of  the  case ;  and  eaoh  and  every  aoeh 
justice  shall. in  such  rsoogaiaaaoe  ftatoand  par*- 
ticularly  apecify  not  only  the  profoosioa»  act,  mys- 
tery, or  trade,  of  every  pemm  so  entering  into  such 
recognisance,  together  with  theb  chriatain  nsnta 
and  names  and  surnames,  bat  also  the  parish,  town* 
ship  or  phoe  of  his  or  her  zeaidenee  ;  and  in  case 
such  residence  shall  be  in  any  city,  town  or 
borongh,  shall  alao  atato  and  partieolady  specif 
the  name  of  the  street  and  number  of  the  la>nae  (if 
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-«r.Vir.iBi«rii«l<«bri9li  W.i»«ii^M[id;TliM'tflttW< 
Mttoaoi  whni>  goA  4^  *  oimltek  mdi  ah«iv/ 
Wliff  or  ciiMr  flbaU  W  waAanaBd  to  lety  inf 
<liwb  <qrfaitadiiiii%iii—i!e,  or  aam  of  nonof  to  bo 
ptid.  in  Uma-  or  oatiiftction  tiMtoof,  ghaU  gfire  ooi- 
oni^.lo  libe  lad  riicrifT;  bailiff  or  oAow  for  bio 
•ppeirfliiM  attho  next  feoonl  or  qoaiter  Monokitf, 
t(«iioiid'tbor&  to  Mda  tke  doeiiioo  of  flio^oottt, 
•od  tlao  to  poj  soflh  iocfeitod  'tooogniMnoo  or  aui 
of  iBoooy tO'bs midm  lite  or MrtitfiMitiOB'tb«oof,' 
togotbor  wilk  oU  nBhjoa|MMeioivfapU>be  tordcKMi 
9«d  tdiudgod  bj:4bo  oooit,  it  ohoH  h4  httrt^^M 
■Mb  wwiMT,  btibff  ^  cAbot,  oBdbeio'beioll^  i«i.' 
tbflriiod  Mid  ftq^ieedt  todMchtrgo  teeh  ponNmoo 
givaBg<  oQck  fomity.  otat^of  cnatod^f  "provMid 
obb,  Ibaft  i«  Baao!«oob.poK^.flO'«il^  aenri^ 
4b«U.QQt»p|Nar  «b  paMoanoo  of  bu  vndwtakia^; 
itriiaUbo.knr&tfeffliM  obiirtfaftb«itbtoit8M»4i 
vxit  if  ^dimmmm  and  #^piai,  ot"  jii»i  j^fc^  aldd" 
oUPiMt  ffttkMt  ttw  aBi«t7.tir;BDMtie#  ofi  <bo  peiaoA? 
■o  boBitir t»*farat»itt/  -  -  - 

VI.  And  be  it  fbriber  enacted,  diat  Ibe  oooit  of 
gonenl  or  quarter  aitetiOiM*  boffftki  wbom  any  per- 
fltmao.oomfnittedtag^of  bpmidt tQ^oppear abaU 
be  brought,  i»  hmeh^  a^tboiioed  imd  laifittrBd  ^to- 
inquixe  into  tbe  ovc^^iftane^  of  tbe  omo.  tmA 
mtii  at i,ta diaczotion, beompoworedytOi oad^ tiio 
d^basge,  of  tbe  .wbple  of  lUio  iocfeito^  ii0O9gn* 
vpcfi,  or  800^  of  mpnerj^pidor  %»  be^paid  in.Ueia 
i}t  A^afa^(m^tihB^po(,,,9r;^  and 

«ue^  owr  abaU  be.  tp^e  ix^  w  taiv-oc  4o,tlio 
effeet  of  tbe  ffcbednle  n^iurbed  (C,)»  to  tbio  aet  m^: 
Hex^,  and  il^aU  be  signed  bjr  Uie  dedl  of  otb^ 
peace,  wbicb  said  order  abaU.be  »^>wbnrgo  tO' 
■ocb  sbflfiff/  bailiff,  or  oftcer,  on  tbe  paaaing  of  his 
aoconnU'  at  tbe  ezcbequor,  or  be£9re  any  auditor  or 
otber  proper  officer  duly  aateaned  to  pass  tbe 
aame  \  and  i^  all  casef  where  tbe  payfy  abaU  bara 
be^  lodged  in  the  common  gaol  by  sucb  obenff, 
biuliir,  or  otbor  officer,  tbe  Juaticea  of  tbe  peace  00 
aaaembled  are  bereby  empowered  eitber  to  remand 
mack  party  to -tbe  custody  Of  tbe  abertff,  bailiff,  or 
olber  oAcer,  or  upon  Ibe  releaae  of  auch  party  from 
fte  ^idbole  of  such  forfeited  recogmtance;  to  order 
OTob  poitrta  be  diacbarged-from  coatody,  and  aucb 
ooderahall  befiill'oad  aufficient  diacbarge  to  tiie 
aaditariff/bii]Hr,«r  officer  on  tbe  pasting  ef  bit 
astxmiits  ntthoezthequor,-  or  before  aby  otiditoi^  or 
ctUor-proMr  officer  duly  ttadtorifled  to  pasa  Ibe 
asMo;  and  k  aball  tnd  may  be  lawful  to  and  for 
flw  aaid  coQft  of  geneitd  or  quarter  aoaskma  to 
■srard  wnA  oaats,  cbargas,  aad  ekpencos,  to  be 
paad  by  oitbar  party  to  tbe  otlnr,  aa  to  die  said 
OOBrt  absll  sosm  Just  and  raaaannble. 

'VII,  And  be  it  forlber  enacted,'  tbiit  in  all  cases 
wbero'tbe  forty  ineonring  any  fine,  iaaue,  amerda- 
MHSt,  fodaitad  reoogniaanoe,  sum  or  sums  of  mo- 
ney to  be  paid  in  lien  or  aatisfaction  of  them  or 
any  of  tbeai,  shall  vaside  in  another  county,  or  in 
any  mty,  boioogh,  or  place  having  peculiar  juria- 
diction,  or  aball  have  fled  into  any  other  county,  or 
into  any  aoob  city,  borough  or  place,  after  aucb 
fioo,  issno,  amerciament,  forfeited  locogmnnoe, 
aom  or  soma  of  money  to  be  paid  in  lieu  or  aatis- 
foction  of  them  or  any  of  Ui^,  abatt  hoTO  been 
inoarred,  or  shall  have  removed  his  goods  and 
obattels  out  of  the  jurisdiction  in  which  such  fine, 
iaaue,  amerciament,  forfeited  recognisance,  sum  or 
avna  of  money  to  be  paid  in  lieu  or  satisfoction  of 
tiiam  or  any  of  them,  sball  have  been  impoeed,  it 
ahaH  be  lawfol  for  the  said  sheriff,  bailiff  or  officer, 
and  be  ia  hereby  required  to  apply  to  any  justice 
of  ibo  peace  actxoff  for  snob  county,  city,  borough 
or  pbce  into  which  the  party  may  hare  fled  or  10- 
ttio««d  bis-gooda  and  chattels,  and  sucb  justice  ia 
benby  required,  upon  proof  on  oath  of  the  hand- 


Uif.t 

officer  granting  aneb  wanvt,  to  imkrm  his  aai 
tbcnte;  wla^vfaal  boaaiffiMiBt  aitabnte 
panon  bMngBganriiiwafiasi^anA  i»d«naf» 
aona  to  ^wboaa  &a  wm^  «i^'bsdlittlid,ii  am 
tbotaaaitt  i»  anebiothsr  aoMf,'silfi  baa^  v 
piBte^>andiB 
bafoiaMrwbaf 


ofikaff 


naytaJbri 
a^iOf 

tboaocaaaytfatiBnUnbia  taitriBtnie  led?  tftr 
PfSiji^aiid  ^Mgaobimiin^Ur  gaii-of  Ak  etdBr, 
city,  borough  or  place  in  wbidi  tbe  ferfotan  ■ 
beoatiaaasfadj  tbaib  IsroaSHlrtb^ds^nitti  dh 
oaarfaat<haiaiBiaiiiii|,bnilil  wqaiitlr  smn. 
Vmj  Apd  ba  ^ttfttbssJTssiiWi*;  tfctttfc*^ 
afaanff,  lkailiff^«t  offiainifcrtt  ANhts^Sus^flf  * 
dMrt;<Qar<*thaj«iit  ifm-e^m^HmlKf'pKalw 
''*"***^aa7aasoiona  ^atKnnto  itti  aift.  siii  il 
o»<dia  baabr'<of^<bo*«iW  t«t»«bit  lUI  ^t 

lb^iMM;vi^ 
♦i-iusBSBSi  tmattt^^ijaMiaaw  uf^nii 


i  liaa  amofof  ibsn.  n  ikfif- 


4hb  bo*  of  te  ma^  atttfar  «^  ^  ^ 
him  baeo  azordatdniftdbbliittf  «» AaiC 
sbaEHbe  ittMkasiitiMJbyilM  'clMinif -Ae  fm  • 
tbaifoada  tBdHMMrinniiii  4Ciriv  mfm^timKr 
of.sb»nMtadiiciagdflni'i«r  Okok  Mnii  aid  1% 

land«'*<^    -M.'rio     -i-:*'     »1    '  •-  -' 

>JXi  iliovided.alif^a,  mA  be  itfoi*«ei>eo^- 
that. none  of-tbo  ptooaadings  aadar  ilii  «t  «b: 

ba-iiatta  taoacbaift*  withMfcy^^as^*?- 
'X^AadT  bo.it 'fottha»«iiactsil,«bsiilK(W< 

the  iMaav  andotboi^  0010011  sbsB  W  latM^ 
thewnaaal  and  Is^si  tea  oa  Ibadisebaift^Br 
foifiaitad  nao«nbMca^'and'tnt'Ssidelsrk«» 
peace  to  an  allowanoe  of  aii-psBce  iot  «««<?* 
handiad  woida^  for  all  oopiaa  of  tbi  loB  «^J; 
tboMbd.lanlaaiHnnasatean  «f  tbe  ^nmrj-.f 
in  oaab  »aaah  sberiff^bailtf;  offia»«rcbikof  tki 

So  aball  Mfisste  ot-naglastao'do  tai  y^'^^ 
,oOt  arthboginpaaodaraaqniNi^K**"* 
labariff  «r*darkv  btiiaff  or  affis». «  "^ 
by  ikia  aai  diaaatBd^ 'tbsn' and'ia  «Mrf  ladica* 

such  aboriff,  bailiff  or  officon  or  «M  *"^ 
or  •nef^laeli^,  ahaU  ftttfoit  wTfiy  the  «■  «t  tn 

. a,  taba«eeb«lsrM»by'<aiy  ptrsoa  erpa«» 

wbo  wiUaoafor  cba^aaiio,  «ogaiher  ii«k  m  ^ 
of  aait,by  astioaofdebi  tor  en  tlwcw.  a*" 


of  >bia  asaiaa^'a  oaorbi  df  locaid  at  WMtaai^ 

--^ — ^  jno  uaasiKu.  jpnaiaation,  wtiga  rf  »'' 


any  asaaa  diairaaa  bsipaibttioa  abrfl  be  slk««i 


XI.  Piovidad  ahraysi  and  be  it  ssMiei 
■adiing'  aa  tUa  act  cOMtsinnd  dbU  extwdc 
coBstraadto  aztend  ao  aa  ta  ptereirtor 
with  the  appiapriation  of  wtf  saeb  faet 
amerciamenta,  forfeited  reoognisaocei*  j^  ' 
auma  of  money,  when  ab  paid  or  s^coubw 
into  tiie  anid  court  of  exobequar  br  tny^ 
sbanff,  bailiff  or  officer,  bat  tiio  saaw  «isU  '^ 
may  be  applied,  diapoaad  of,  and  appmpnn^  - 
aoob  and  tbeUke  anannar  aa  sacb  imi.  *^ 
amereiamaatay  forfeited  raeogniaaaoM,  "^  f^ 
of  money  paid  in.  liau  or  aariBfartiw  ^  ^""^ 
any  of  them,  paid  in^  the  excbpqoer*  *«♦  ^ 
phed»  disposed  of,  and  appropnttai  biitf*  '^ 
passing  of  this  act.  .  ,j.,. 

XII.  Provided  also,  and  hp  it  ewctcd.  i» 
ahaU  be  lawful  for  the  lofds  ooaunisflooeoot  -^ 
majesty's  treasury  to  npuika  soch  sieipeo^^. 
ihey  may  think  fit,  for  .the  leas  of  f?^!;^ 
occasioned  to  the  officera  thereof,  or  to  tk«  ^' 


SXATUTBB  ^4  iQmAVI  tnTi  ^ 


iiw^ 


or  iiiiviliyfih  oi^ittw>ik3«g'»iiiMt0a9elicBteiiHii' 
f  Jas.j^HMWiaadt..  i»MPitiflBi».>w  Mginlt.  of  tiaii 
t>j  or  oouBt^  <pftL«tUM  foC Js«)Mftoil>  Itnijtliat' 
sane  xight*  mA  pniidkBgM^'iliAU  TW^twjiiTiad 

used  in  ptt- gfljf  oqtfl|.  ao<dr.tttr«B,di|t«iits>«aA. 
POMP  wkalMwreikw  liio-iimi  tttaittraftdiofBr 

»,  and  all  t#«RrA<itoW.*nilii»  4liat>(pirt  idl  tfie 
ted  kingiQw^  oiiM  Afegtadstfdo  tftdhilMa^lMi-o^ 
we  the  MconMlIttMii^alte  therinwawwiiof'Att 
ilsjiearlv^^iev*^  jBriVinflnliB  ^aBdidMirwintoc 
court  of  9]iab»(|iir  *to»e«tedcp«ptetraii|dieMa^ 

lU,  fodbit^d  iwiagiiiyiqp^tMwi  aiin  jiriwunpirfi 

I  Of  sati«&c(ftN^#f  i^iMrtf  jM  «£  Hmmmamkmlip 
coouiiwd  m^^(0^iwm  nm  m  oojaammMok) 
U  be  ■»  «9nl]mit4#jt|k»T|h6niffri»  tiM-niiTpQMr]iie> 
fing  as  »feifitii|ie  indir  Wihtdii  dbaU  Uraobi  _ 

lioQs  of  IbertpfNMf^bflBhrtfMlvbefJMid'tefiinlt' 
cbaeUnaeip^fMb  im^40j^lbe  iflftmi^nt  iberjdhffi' 
»,  CO  <beir.nyfwiii,bil  lbeiMi4>caubt>JB£ieBdb9« 
»r»  mej  be  cbarged  in  tbeir  aoooonts  witb  *lhe* 
oiefl  le^Hid  jnd  'SloMied'iiTirlbitoiMttlieiiv  ie^ 
wtivelj  qpon  eMfe  yfiGtM  -et  i^tbenrifle^  and .  that 
putiae  ettta(aftd4<»e»y  JWif  bi  fiMMj  yeonyiiiitncbep 
other  fprJMturee^)  i»'^a9f'A  ipottioDt^(^r^fArt24na 
inoi  iM|r  ^  ttiUbet^itD'  clau*i^Clte«BaaRb^f<B«t 
)  foreigA  effia|ei;»#f  Abe,«ilKl  jaqntt  ii»lf<eJBBiMqwi^t 
ArdingtQ  diaipoMtotfiMWEtfrMKi  ^praoticeivti'iiie: 

XV,  Prorid^d  idw^^^>end/beit  fitftfaev  eHdlad«! 
It  notbia^  w  (Mi  90t  .MiiftUBedebaUiwlMvertJ 
tend  or  beiqpq»tiiwedrt#>«t»wla>the»pwjiidiflingi 
»  ligbte,  j^^l^ii»iifl9Miofiftagr'b«daa8iipdlitio>«r| 
lH>rate»  fipr  iheiii  lenopeteBB^  ^ac  :nf .  lany  )bvd/>ot- 
da  of  any"liiinDr|.,l|b6it]r  or  'Ibnnbatt r iriaiiatti 
er ;  any  tbtng*^  bflrM:  to  Abe  tfootnajF  tbnxaatf  in' 
f  wke notwiibftwding^i'    ...  tt  ,.  ,.   -,,,,.  ^. .  .>„. 

XVI.  Ffoiq4e^i4fvrafiiji4tadt  bt^ib  fpiMteat  jdwt 
tbiog in  tbi«'-M||t  /Mnteiii4d<-#baUeaUitaabtAifflnib« 


bftiil«ri#di«Qt«id!«n9ii]ni  tbnidUMwtalJAfanV  of 
vfsmtf-vpna^^ihJBm.ibL  tbmfbaiBr^ealniHB  wvwt^ 
imppeed'klaid  6kuffBAi%Ba  dhii  Ae'nMlb»y<«iJiJ^M 
ra^  iaBipaynieiit  <at .  .H^eDanat  ^gmBrtiptniTMtihm 
oeiiiorai  Ofr  Ae  |Maed;  tadierfaidjorar  in<s4cflf  nbiflq 
.mis  m-w^Wio  «r  iMradbCftbaJniflaBcaBiiuiilivttfflr 
of  bi^'MMMtjrfq  t«eaaae|r'iiiaf  idintetf?  aMilf'atii^ 
o£  tbe>aaia  fteyeral  debte  taiaat.  b»  levied  b^  i^awv 
bij  »o  f^ofrtUrer  efaaMeU  >baid(f  bo  be  foimd  beldiigin^ 
toiMfiBrtifliiv  tben- in  attncaaea'  tbat- you  takenb^ 
hedielitef'^tf  pertiea  'safefBa^itvpiaT  ih»%1omMi9 
debt«,taii(i kdgbr^Mm  inibe  nib\  (of  tbe oMk^f 
ci*f,4c^).tbere«ao'  avat^iflie  itettdeii  bt^ik&  jttiM> 
tioee  aawpbtad'  9t'A^\maKt^iiuBnik<m  hoaiWuMtfi 
.aiaM«»  'Weaar  Ibft  inrlibatthalVfaivec^^va^oiMfr 
•aeeniHi^  fw  (tfaairapMBindeunt  suefa  ee8iMB»<ftAr 
^i^batbrTiot^iiillbe  held  eanramble/ift^^  ^^  'M# 
tbaw-^ben  ftiaimt.-  lKiiiB*e8<«^«-^be^pet  l^t^ 
,it>Ua  of  tfte  iae»nly,  at'««<^-^ifr  tbe^veeanif  &§  -iJav 

Cl0lfevf<b«^ii»IMA08 

yonr  attMC&eSk-i-^  in  tb^aitttf  VT-^  rM>'tt^dl'^«p^' 
{to>lipttd«»'at^»ltt2*^pt^  or  M^^ 
pea«»1l»»  4M  'iMSMity  0^  i— s3  to  'be'  Morden'^f  ii^* 
;cai<th#»-uiwidi^^_u^^iixt'.MI  teil^ybaWi-' 

oaftiiMuilsee'mier^  iiHo  bf  J^otfi^If  and  1»Jctlri&^^ 
wtti  >b«  -ibktb^ifih  )eri«d^b&  you  ^and  yoti!r 'b'ail,r 
.Dtfled'tbla — ^^dajr  ar-^-^  o^e  th'oiwand  ^^1? 
httodted  luod  twenty ,  '     '^^'i 

—  jvuWpW^fithi  pifc^.'^^ 

:  ,0  -^ '•    ./      •       '    .    '  ■>r.    j'i,..>»'   •' •  -'fir  f^  ^^-nifoooi* 

^IW]  H5f  ib^'c^(y,  city.'Wougb  oV  pk(^V%^ 
Whareiis  frr-r-  Jiatb  appealed .  before)  th&foftkaut 


any  way^  ffBJia^iiia^iO',^Wbn^t^  ptt^/ 

ages,  liiMiiPti«WPkrcbftrtiar  ntiibtotenrfil.  tb*  .ailif  df 
odon ; .  but/t^tl  Aft  wd>ci|jL«ay.  m^j(i>tk»M^Bm 
coedmgly^r  m  4befrvi£wiMdy  Jbairab'^DpyBdi'lAflr 
ne.  in  aUireipMtiiaiBdil^aUiiMaMlnttai  pnipofaa 
lalaoever^jin  4te«ii«»itnd^iaManfbtt<flnA*imblb  a 
inner  aa  lbe)r.bef(lii»iith«aiaei<bidijeiiio)!attittw 
ae  ^  nny  •  tbiig^^ifBBim'jcontainad  '.to  Aet  iiantiiBij 
tteof  inaiyipwent^idlihrtawiing*-.. 


i<«  I  » t  • 


-     .      -1       *^'       .'>••,  '       .        •     'III  !<♦      I 

.    T  S9H^«feB.t(A,)    .....    .  „ 

Mirge  tbe  Fonnb*  liytbe  gtaoe  >of  God«  tdf  tbe 
nnited  kbogdMa  df  ^fireat  Aritain  ^and^'IdAnd; 
Idng,  d4fenriMrbf'thbfaitb9    .  ••  ' 

>  tbe  abenff  ot  'bailiff  «roi&oer(fla  tbe  e«e  ibay 
be)  for  tbe  eonui^of-*— *-^'[er}t  vfty,  bogpeogbor 
place,  aa  tbe 'Caa»mi^  be}  groeting* -.    '    i        < 

You  are  hereby  r^uir^d  ind  comikianddcl,  aa  you 
gard  youraelf  and  all  yours,  that  ydu  omit  not  by 
ason  of  any  liberty  in  your  coxmty,  city,  borough 
place,  aa  the  case  fnay  be,  but  that  yea  enter  the 
one,  and  of  dl  the  gdbds  s^d  chattels,  lahds  and 
nementa  of  iU  and  aingnlar  th&  persons  in  thie 
iven\  extracts  of  this  writ  annexed,  you  cause  eo 


^8$e^b\ed  ^t  ^  mmflXm  q/^u^iaemtrntHtm^Om 
qw,TOjr>].  Wd,.at.the~T-,on.itbt  -w-rKidbfoft 
— r  wforfeM  tbe  amn  4>f ^pti-|h«r€^ji««jifli» 
th^  i^tura  af.^.jSa»rf»f^fai^tnrft]^<MHk<ib«nli(p 
Q^e  it  appear  to.j4ie.»«tA(i(b«tionii£itbe}iiatkia4>n 
^90^9^4;  ,t^t  b(e,^b9i4dr  be.  i%UweA',iwBL*ikm 
p.a^xn^  of  th«.jwd  aw  of-^ — {MiifilbetNBQalN[> 
la  niit|gat^„^ate  hom^w^.ptaiktkfimi^v.joMMm 
V^T^tm,  h»tehyr, ipqmx^  M».  di^ebMgft  tta.aaid 
awn  of  TTTTTn  W>  ^  ©•t»?eirtij«oUud<*ii'rt«d  a>»ya» 
fmt  the  SP^Jh  Mm»Qtt§  b»l^^  •-i9m.6>r/<»irbHb 
discharge  this  igwnwi^  jMi,^pmxtm9Attm!^f^nA 
\^Mr>^9nm^sy^^iii^'i^^  m  ibe 

before  anjr,ot]^E.«Acer  4»l^.MibamMl<io  ptm 

auch,i^9po«nt,.  ,r .,  . .  ^,.     ,,  „..,     |    .    .     „.  ,,  ,.j,j 

.  ]9^4wdaraif  tbe.Gowtf.u. 


I ,  I  f, 


1 » .» 


y 


itr-^ 


.  4  Geo.^  4to  eap*  S7^«  -■  -f 

Aot  Aot>t»  mend  ad  Act  ft^  tbo  more  tp^^y  H'- 

-turn  and  levying  of  Fin^,  Pw^ahies  and  Fbr-' 

feitoree; and  Reeogmztocei^  eat^ted:  -     '      '^ 

[im  Jttoi  1««5.  J 

Whereas  an  act  passed  in  the  .thiitl  yei^,  of  tbft 
reign  of  bis  present  majesty^  Intituled  '  An  Act  ^ 
the  more  speedy  return  ana  levying  of  finas^  pepalr- 
tiea  and  fo^eit^fea,  and  recognizonoea  esjtroated  \\ 
and  whereas  it  i«  expedient  that  some  of  tbe  pronr^ 
sions  of  tbe  sai4  act  should  ba  amended :  may  it 
drereio'tei  please  your  majesty  that  it  may  be  en- 
acted; and  he  it  enacted  by  tha.kiii^*^  most  excel* 

lent  majestv.  by  and  with  the  Adviea  and  rnn<iAni  nf 


Ixvi    , 


STATUTES  ~4  Geo.  IV.  iu37. 


the  lords  spiritul  mi.  tm^wnl*  iod  ooaunoni,  in 
t2u8  praaent  pariiameirt  MsemUed,  uid  br  the  aa- 
Uiority  of  the  sane,  that  it  ahall  be  UmtuJi  for  the 
justices  aasQiiibled  at  any  general  or  quarter  oea^ 
siona  of  the  peace,  and  thej  are  bereby-  aiitboriMd 
and  requirea,  at  the  following  or  anj  sabaequent 
general  or  quarter  leaaiofia  held  after  the  return  of 
the  writ  and  roll  iasned  from  afif  preceding  general 
or  quarter  aeaaiona,  at  the  opening  of  the  oourt,  to 
insert  or  cause  to  he  insertea  in  any  following'  loU, 
all  such  fines,  issues,  amerciaments,  ibrfeitad  re- 
cogniaanoea,  sum  or  sums  of  money  to  be  paid  in 
lieu  or  satisfaction  of  them  or  any  of  them,  which 
haye  not  been  duly  levied,  or  recovered,  or  properly 
accounted  for  by  the  nhexiff ,  bailiff,  or  other  officer, 
or  have  not  been  diacharged  on  appeal  before  the 
general  or  quarter  ^eisions,  or  by  sign  manual, 
warrant  or  authority  of  any  three  or  more  of  the 
commissioners  of  his  m^eaty's  treasuijr  of  the 
united  Idngdoim  of  Great  Britain  and  Ireland,  and 
80  to  centime  such  process  from  sessions  to  ses- 
sions, till  it  ahall  be  duly  ascertained,  to  the  aatia- 
faction  of  the  said  commisstoners  of  his  majesty's 
treasury,  that  the  party  in  default  has  not  any  goods 
or  chattels,  lands  or  tenements,  in  the  county,  divi- 
sion, ridinff,  city,  town,  or  place,  on  which  a  levy 
can  be  made,  nor  in  any  other  county,  diviaion, 
riding,  city,  town  or  place  in  Great  Britain,  and 
that  he  is  not  to  be  found,  or  that  hia  body  cannot 
be  lodged  in  any  of  his  majestjr's  gaols :  provided 
always,  that  the  said  aherifi,  bailiff,  or  other  officer 
to  whom  the  vrrit  of  distringas  and  capias,  or  fieri 
f^ias,  or  other  writ  deemed  necessary  by  the  jus- 
tices at  any  such  general  or  quarter  sessions  to 
meet  tbe  exigency  of  the  case,  shall  be  sent  by 
order  of  the  said  court,  shall  keep  and  detain  in 
hia  possession  the  writ  or  writs  so  directed  to  him, 
and  the  roll  or  rolls  attached  to  such  writ  or  write, 
delivering  to  the  said  court  of  general  or  quarter 
sessions  a  copy  of  auch  roller  rofla,  on  the  first  day 
of  the  sitting  of  the  said  court,  and  also  a  copy  of 
aoy  former  roU  or  colla,  vrhere  the  fines,  issues, 
amerciamentB,  forfeited  reeognisanoee,  (a)  sum  or 
sums  of  money  paid  or  te  be  paid  in  lieu  or  satis- 
factoi  of  them^  or  any  of  them,  ahall  not  have  been 
deliveied ;  and  such  orig^inal  writ  and  roll,  or  writs 
and  roUs,  shall  continue  in  force  and  eflbot,  and 
ahMl  be  suffioieat  authority,  without  any  fiurther 
Mrrit  or  roU ;  and  such  sheriff,  bailiff,  or  other  offi- 
cer, is  hereby  authorised  and  rsqaired,  on  quitting^ 
his  office,  to  deliver  over  to  his  suocessor  all  ro£ 
and  writs  in  his  possessLon,  particttlaxtzing  any 
fines,  issues,  affierciaaaenta,  forfeited  reco^aanees, 
SUA  or  sou  of  Bumey,  paid  or  to  be  paid  in  lieu 
or  satisfiMstion  of  them,  or  any  of  them,  in  order 
that  the  aheriff,  bailiff,  or  other  officer  coming  into 
office,  may  use  every  meana  in  hia  power  for  reco- 
vering the  sums  so  unpaid,  and  not  charged  to  his 
predecessor  on  the  pasaing  of  his  accounts  at  the 
exchequer,  or  before  any  auditor  or  auditors,  or 
other  person  dulj  authorized  to  pass  the  same,  the 
officer  or  officers  entrusted  with  the  execution  of 
the  process  in  any  county,  division,  riding,  city, 
town  or  place,  being  first  duly  and  diligenUy  exa- 
mined on  oath  by  the  court,  at  the  delivexy  of  the 
roll,  on  the  first  day  of  each  general  or  quarter  ses- 
aions,  and  in  caae  such  examination  should  not  then 
take  plaeOi  then  on  the  subsequent  day ;  and  every 
snob  examination  shall  be  duly  recorded  by  the 
detk  of  the  peace  or  town  clerk,  or  other  proper 
officer,  in  order  that  such  sheriff,  bailiff,  or  ouier 
officer  may  be  chargeable  with  all  sums  not  satis- 

(a)  Sic, 


fodoriiy  iMtanniirad  for  on  the  foi^ 

II.  And  whereaa  it  is  in 
act  diitetad,  that  itt  all  ( 
rwg  any  fine,  issoe, 

zaaoe,  smt  or  smns  of  mone^  to  be  ptid  ia 
satisfootionoftheBiOr  anym'thflmr  shall 
anotl^er  oonnty,  or  in  any  cit^,  bOTaach  or  , 
having  peenlaat  jusisdielieB,  or  ahau  have 
into  any  other  cosmty »  or  into  asy  ■ 
roiMph  er  phMs,  after  saoh  ina,  iamim, 
fonnted  raoogniaaiiee,  sun  or  bhbbb  ofi 
paid  ia  lieu  or  aatiafoctiaB  of  tha^  or  i 
shall  have  been  iaooned,  or  riiaU  have 
goods  and  chattels  out  of  the  jarinriifltioniai 
B«eh  £ae,  aasae,  t 

aance^  snm  or  a«na  of  mmiay  to  hm  paid  ial 
salisfostiaB  of  Iheas  or«ny  ot  thcH 
imposed*  ifktkall  belawfiafortke 
Ufl^oaofiear,  sad  ho  is  horabjr  m|arsd.  is 
to  any  jnstice  ci  the  posco,  nctivg^for 
city,  jwamigh  or-  plMo  intowhaeh  the  pafffi 
ha«»  flady  e»  naaornd  hie  foods  aad 
SfuhputiM-m hanky  reffmed,  ufoa 
ofthe  handMSiting  of  tlM-aheriff  or 
bailsff  or  ofioer  {pnnting  snch 
his  name  thareon,  vhiefa  ahall  bn  a 
thority  totheperstf 

all  other  peraona  to  wfaonBTthe  sannaaj  ha 
ed,  toezeoota  the  same  in  anidi 
boiQugk  or  plaoe;  and  in  case  mSme 
shall  not  be  fonnd,  whereon  to  Imymmk 
amarcittmeat*  eatreatad  reaogniaanea,  i^  m 
of  money  to  be  paid  in  lienor  saiiafoetiflBflf^ 
or  any  of  tfaam,  and  all  oosta  ni 
thoMeocrerythaaaof,  thssi  to  take  tiiabad^il( 
party,  and  lodge  him  in  the  gaol  of  tie 
ci^,  bosQugh  or  place  in  which  the 
bean  incuned,  there  to  await  th» 
court  at  the  ensuing  general  or  qvanv^ 
and  whereaa  such  provision  baa  been  fornix 
toai  for  the  purposes  thaieby  intended,  isiki 
neoasaaxy  that  better  pronaioonahanU  ban^l 
that  purpose :'  bo  it  thenfose  enactod^das  a 
of  the  said  recited  act  ahall  be  ie|iari»i 
hereby  declared  to  be  nuU  and  yoaa  l»a9 
and  jntiposea  whatever. 

in.  And  be  it  further  eimelad*  thaS  ia  li 
where  the  party  incurring  or  sohj^ct  is  i» 
iasne,  ameroianient,  foifoited  ieiiigwiiBirr,«e*' 
or  snma  o£  money  to  be  paid  in  Im  ar 
of  them.or  any  of  them,  ahall  leaido,  or  ^alj  \ 
iledor  removed  from  or  oat  of  tha  ji 
the  abariff,  bailiff  or  other  officer,  in  whiAi 
snoh  fine,  issue,  smeniaBient,  fbrfeited 
anoa,  auu  ot  anma  of  mon^  ^  be  paid 
satiafadion  of  them  or  any  ot  thona,  anall 
incuoed,  imposed  or  forfeited,  or  baooa 
shall  ha  lawfol  for  each  aheriff,  bailiff'  or 
oer,  4knd  he  is  hereby  aothoriaed  and  R«|«ie 
issue  his  warrant,  together  with  a  copy  of  ti* 
directed  to  the  aheriff,  bailiff  or  other  officii 
for  the  country,  riding,  city,  bornnggbflr  i* 
which  such  person  shall  then  reside  or  b^. 
which  any  goods  or  chattels  or  other  f*^^'^^ 
be  found,  requiring  such  sheriff,  biniaff  ^ 
officer  to  execute  such  writ,  and  every  »»-'^ 
mentioned  sheriff,  bailiff  or  other  oficnr,  m  ^ 
authorised  and  required  to  act  in  aU  xmmeU  ' 
such  warrant,  in  the  same  manner  as  if  the  cr-f 
writ  had  been  delivered  to  him  by  or^«r  • 
court  ofthe  general  or  quarter  aesaiooft  of  thr  <>  - 

(•)  •Vtc« 
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eitf ,  hana^  »  ylsMfisr  whidi 

IT  other  oiBeierBMU  act;  and  the  MidslMnff, 
or  otfatr  «ileer  is  htnbf  raqvirad,  within 
kfB  after  Che  noeipt  of  aneh  wantmk,  to  va- 
th«ahariff»  bailiff  or  other  ofioer,  firamwkMn 
I  baYe  feceifed  the  MOfte,  wiwt  heahdU  have 
i  the  exeention  ef  ouch  pnooeaa*  and  wbiAm 
ty  shall  haye  given  ffood  and  sofident  se- 
to  appeal  at  the  enaoing  general  or  quarter 
s  to  be  beld  for  ^b  coonty,  riding,  city,  bo- 
)r  place  fipom  wfaioh  the  writ  iMaed,  tmd  in 
lery  shall  have  been  made,  to  pay  over  all 
I  xeceiTed  in  paiaaanoe  of  the  warrant  to  die 
,  bailiff  or  otoer  ofioer  firom  whom  he  ahall 
Booired  4ie  aame* 

And  be  it  fbrtber  enacted,  that  every  aheriff, 
or  other  officer  acting  for  any  comity,  divi- 
Idiiu:,  city,  bonmgh  or  place,  ahall  and  he  ia 
'  required  to  make  np  er  eanae  to  be  made  up 
Jj,  and  immediately  after  the  expiration  of 
w  for  which  he  ahall  aet,  or  after  the  nsoa] 
for  making  npfaia  aeeomrt,  in  caae  he  ahaU 
in  any  grant,  appointment  or  other  authority 
onger  period  than  one  year,  an  account  in 
^,  containing  the  namea  and  reaidencea  of  all 
a  incurring  iinea,  iaauaa,  aaaerciamenta,  for- 
Tecogntxaneea,  (a)  sum  or  anma  of  money 
r  to  be  paid  in  Lien  or  aatiafaction  of  them  or 
them,  which  he  haa  been  aothoriaed  or  re- 
1  to  levy  by  virtue  of  any  writ  or  write  iasued 
I,  or  to  any  predeoesaor  in  office ;  and  in  caae 
te,  issue,  amerciament,  forfeited  recognizance, 
f  suma  of  money  paid  or  to  be  paid  in  lieu  or 
tction  of  them  or  any  of  them,  shall  not  have 
Ipvied  or  paid,  the  causes  of  non-payment 
be  ftiUy  and  particularly  stated ;  and  such  ac- 
sQch  sheriff,  bailiff  or  other  officer  is  hereby 
r«d  to  transmit,  within  thirty  da3ra  from  the 
idon  of  the  year  for  which  such  accognt  ought 
made  up,  to^the  commissionera  of  his  ma- 
( treaanry,  or  at  or  within  such  other  period 
h  sheriff,  bailiff  or  other  officer  ahall  be  re- 
I  by  the  said  commissioners  of  his  majesty's 
IT,  or  any  three  or  more  of  them,  in  order 
ich  account  may  be  duly  examined,  checked 
opected,  under  the  direction  of  the  aaid  com- 
Miers  of  hia  majesty's  treasury,  or  any  three 
re  of  them ;  and  wnen  so  examined  and  ap- 
i,  such  account  ahall  be  transmitted  to  the 
r  officer  in  the  court  of  exchequer,  or  to  the 
r  or  other  officer  duly  authorized  to  pass  such 
It. 

And  be  it  further  enacted,  that  every  clerk 
peace  and  town  clerk,  or  other  proper  officer, 
eby  zequiied,  within  twenty  days  from  the 
ig  of  the  court  of  general  or  quarter  sessions, 
il  to  the  commissionerB  of  hia  majeaty's  trea> 
copy  or  an  extract  of  the  roll  or  roila  deli- 
by  the  sheriff,  bailiff  or  other  officer,  on  the 
ly  of  the  opening  of  such  court  of  general  or 
T  aessions,  in  such  form  as  shall  be  required 
9  said  commissionera  of  his  majesty's  trea- 
liso  the  causes  of  discharge  in  case  any  per- 
lalJ  have  been  relieved  on  ^peal  to  the  said 
of  general  or  quarter  sessions,  and  the  answer 
by  any  sheriff,  bailiff  or  other  officer  to  such 
where  any  fine,  issue,  amerciament,  forfeited 
lizance,  (a)  sum  or  suma  of  money  paid  or  to 
id  in  lieu  or  satisfaction  of  them,  or  any  of 
has  not  been  received  by  such  sheriff,  bailiff 
er  officer  duly  authorized  to  receive  the  same. 


(o)  Sic. 


BISTRIKGAS. 

T  &  8  Geo. 4.  C.71.  s.  5. 


By  the  stat.  7  &  8  Geo.  4.  c  71.  s.  5.  it  is  enact- 
ed. That  ia  all  cases  where  the  plaintiff  or  plain- 
tiffs ahall  proceed  by  original  or  other  writ,  and 
summons  or  attachment  thereupon,  or  by  subpoena 
and^  attachment  thereupon,  in  any  action  at  law 
against  any  person  or  persons  not  having  privilege 
of  parliament,  no  writ  of  distriogaa  ahul  issue  mr 
default  of  appearance ;  but  the  defendant  or  de- 
fendanta  shall  be  served  personally  with  the  sum- 
mons or  attachment ;  at  the  foot  of  which  shall  be 
written  a-notice,  informing  the  defendant  or  defend- 
ants of  the  intent  and  ™^«**^*fg  of  siioh  service,  to 
the  effect  following : — 

"  C.  D.  [naming  the  defendant},  yon  are  served 
with  this  process  at  the  auit  of  A.  B.  [naming  the 
plaintiff  or  plaintiffs],  to  the  intent  that  you  may 
appear  by  your  attorney  in  hia  majesty's  court  of 

,  at  W eatminster,  at  the  retom  hereof,  being 

the  •— ^  day  of  ■,  in  order  to  your  defence  in 
this  action ',  and  take  notice,  that  in  default  of  your 
appearance,  the  said  A.  B.  will  canse  an  appearance 
to  be  entered  for  you,  and  proceed  thereon  asif  yon 
had  yourself  appeared  by  your  attorney." 

But  in  case  it  shall  be  made  appear  to  the  aa* 
tisfaction  of  the  court,  or,  in  the  vacation,  of  any 
judge  of  the  court  from  which  such  process  ahaU 
issue,  or  into  which  the  same  ahall  be  returnable^ 
that  the  defendant  or  defendanta  could  not  be  per- 
sonally aerved  with  such  summona  or  attachment, 
and  uk9t  such  process  had  been  duly  executed  at 
the  dwelling-houae  or  |)lace  of  abode  of  such  de- 
fendants, and  then  (a)  it  ahall  and  may  be  lawful 
for  the  pUintiffor  plaintiffs,  by  leave  of  the  court,  or 
order  of  such  juoge  aa  aforesaid,  to  sue  out  a  writ 
of  distringas,  to  compel  the  appearance  of  such 
defendant  or  defendants ;  and  uat,  at  the  time  of 
the  execution  of  such  writ  of  distringas,  thero 
shall.be  served  on  the  defendant  or  defendants,  by 
the  officer  executing  such  writ,  if  he,  she,  or  they 
can  be  met  with,  and  if  he,  she,  or  they  cannot  lie 
met  with,  thero  ahall  be  left  at  his,  her,  or  their 
dwelling-houses,  or  other  place  where  such  distrin- 
gas shallbe  executed,  a  written  notice,  in  the  fol- 
lowing form : — 

**  In  the  court  of [specifying  the  court  in 

which  the  suit  shall  be  depending],  between  A.  B. 
plaintiff,  and  CD.  defendant  [naming  the  parties]  • 
Take  notice,  that  I  have  this  day  dutrained  upon 
your  goods  and  chattels  for  the  sum  of  forty  shil- 
lings, in  consequence  of  your  not  having  appeared 
by  your  attorney  in  the  aaid  court,  at  the  return  of 

a  writ  of ,  returnable  there  on  the  —  day  of 

,  and  that,  in  default  of  your  appearing  to  the 

present  writ  of  distringas,  at  the  return  thereof, 

being  the day  of ,  the  aaid  A.  B.  will 

cause  an  appearance  to  be  entered  for  you,  and  pro- 
ceed thereon  as  if  you  had  yourself  appeared  there- 
on by  your  attorney. 

"  To  C.  D.  the  above  named  defendant. 

"  £.  F.  [the  name  of  the  sheriffs  officer]." 

And  if  such  defendant  or  defendanta  sh^  not 
appear  at  the  return  of  such  original  or  other  writ, 
or  of  such  distringas  [as  the  case  may  be],  or 
within  eight  days  after  the  return  thereof,  in  such 
case  it  shall  and  may  be  lawful  to  and  for  the 
plaintiff  or  plaintiffs,  upon  affidavit  being  made 
and  filed  in  Ute  proper  court  of  the  personal  service 
of  such  summons  or  attachment,  and  notice  written 
on  the  foot  thereof,  aa  aforesaid,  or  of  the  due  exe- 


(a)  Sic, 
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STATUTES— 7  &  8  Geo.  IV.  c  71.  a.  6. 


eatio&ofiiiefadifCriiigtft,aiidoftfa«Mmoe  oftudi 
notioe  mu  havobj  difeotodtathe  esacotioik  of  moh 
diitringai  [as  die  ctM  maj  be],  to  enter  a  oommon 
appearance  for  the  defendant  or  defendants,  and  to 
proceed  thereon  at  if  such  defendant  or  defendants 
had  entexed  his,  her,  or  their  appearance,  any  law 
or  usage  to  the  contmy  notwithstanding ;  tnd  that 


sneh  •fidsvit  or  sflidsTils  suj  he  aadAWfeni 
judge  or  coimniasioner  of  tfte  eovnt,  ovtof  «i 
which  sneh  writ  shall  ismie  or  be  retonabk. 
vised  to  take  affidaiits  in  sneh  eout,  or  d»  I 
the  proper  officer  for  entering  oobudob  tppeir 
in  such  oout,  or  his  lawfel  depvtr ;  ■d'  ^ 
is  herebr  dizeeted  to  be  fibd  puk," 
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